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By Email: Liliana.Roman@coastal.ca.gov
Re:

Opposition to Proposed Residence at 217 Vista Marina in Designated
Coastal Canyon ESHA in the City of San Clemente; Coastal Development
Permit Application 5-18-0930 (Graham)

Dear Ms. Roman,
On behalf of ow· clients Friends of Trafalgar Canyon, we strongly object to the
potential approval of the proposed Coastal Development Permit for 217 Vista Marina in
the City of San Clemente (City).

IN SUMMARY
1. Residential development in Trafalgar Canyon is illegal because
encroachment into a coastal canyon is illegal. For 40 years this law has
been strictly enforced. Since before passage of the Coastal Act, there
has not been a project that intruded into a coastal canyon in San
Clemente. The scope of proposed intrusion in a canyon is
unprecedented, and would set a precedent for development in canyons.
2. Denying residential development is not a taking: the owner knew
development in a coastal canyon was not possible at the time of his
acquisition, as the previous owner knew as well, so there could be no
reasonable investment backed expectation of being able to bulld.
3. Development, if allowed, must protect ESHA in the canyon, public
access, views, and landforms so must be substantially reduced if
allowed at aU.
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This proposed project would be residential development in an area designated in
the certified San Clemente Land Use Plan (LUP) as coastal canyon and containing
environmentally sensitive habitat area (ESHA). The project is illegal because the City of
San Clemente's LUP and Municipal Code prohibit encroachment by new development in
coastal canyons and ESHA. Residential development in ESHA or ESHA buffer areas is
also prohibited by the Coastal Act. Contrary to the Coastal Act and the Municipal Code,
the project would include a 32-foot tall, 5,430 square foot residence, 1,429 square foot
garage, 2,377 square foot terrace/deck area, grading and stabilization of the building pad,
and a retaining wall surrounding the new development.
We ask that you recommend denial of the project outright. If you do not
recommend denial, before the Coastal Commission proceeds any further with review of
the project, the project must be referred back to the City for determination of whether or
not a variance would be granted from the City Municipal Code's prohibition on
development in a coastal canyon and in ESHA. If no such variances will be granted, the
project application is moot because it may not legally be built.

A. The Coastal Act and the City's Municipal Code Prohibit Siting New
Development, Whether Residential Or Not, in a Coastal Canyon.
The certified San Clemente LUP defines "Canyon Edge" as follows:
24. "CANYON EDGE" The upper termination of a canyon: In cases where the
top edge of the canyon is rounded away from the face of the canyon as a result of
erosional processes related to the presence of the canyon face, the canyon edge
shall be defined as that point nearest the canyon beyond which the downward
gradient of the surface increases more or less continuously until it reaches the
general gradient of the canyon. In a case where there is a step like feature at the
top of the canyon face, the landward edge ofthe topmost riser shall be taken to be
the canyon edge.
(Refer to Figure 7-1 ).
(LUP, p. 7-5, emphasis added.) As is apparent from this definition, a bench or riser
within a canyon does not constitute the canyon edge, but rather "the landward edge of the
topmost riser" is the canyon edge. A "Coastal Canyon" is defined in the LUP as "any
valley, or similar landform which has a vertical relief often feet or more." (LUP, p. 7-6.)
Topographical maps, prior Coastal Commission CDP approvals for development
well behind the canyon edge, illustrations in the LOP, and other sources all prove that the
project is proposed within the boundaries of Trafalgar Canyon. (Enclosure 1, Land
Protection Partners Report). We are herewith submitting the extensive report prepared by
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geomorphological experts at Land Protections Partners. (Enclosure 1.) We ask that you
carefully consider this report in preparing your evaluation of canyon boundaries.

1. The Certified LUP and San Clemente Municipal Code Prohibit
New Development in Coastal Canyons.
The certified San Clemente LUP clearly states:

New development ... including principal structures and accessory structures with
foundations, such as guest houses, pools, and detached garages etc., shall not encroach
into coastal canyons.
(LUP, p. 5-9, "HAZ-12 Canyon Setbacks," emphasis added.) For your convenience,
Enclosure 7 includes relevant excerpts of the certified LUP.
The San Clemente Municipal Code states:

"New development shall not encroach into coastal canyons and shall be set
back .... "
(SCMC section 17.56.050 subd. (D)(2), emphasis added.)
The project represents a clear encroachment into the heart of Trafalgar Canyon.

2. The Proposed Project is Clearly Within Trafalgar Canyon.
a. The LUP Makes Trafalgar Canyon Boundaries Clear.
The Trafalgar Canyon boundaries are clearly delineated in the LUP. (LUP, pp. 48 and 6-7.) The boundaries have been accepted and incorporated into numerous City and
Coastal Commission reviews of development in the area.

b. Prior Coastal Commission Approvals Make Canyon
Boundaries Clear.
The Commission has approved three coastal development permits on the south
side of Trafalgar Canyon in the relevant area that clearly delineate the canyon boundary
in a way that proves the project site is wholly within the coastal canyon, and is sited on a
bench within the canyon.
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These approvals delineating canyon boundaries on the southern edge of Trafalgar
Canyon occurred within the following CDP cases:
CDP 5-17-0607 (Worthington) Approved May 11,2018.
CDP Application 5-06-389 (McKernan)
CDP Application 5-04-436.
(Enclosure 7.)
There can be no reasonable dispute as to the boundaries of the canyon wall as
these boundaries have been established by prior Coastal Commission approvals.
The consequences of a canyon boundary determination as requested by the project
applicant would be dire. If a canyon edge is determined to be in the depths of Trafalgar
Canyon as the project applicant requests, this would have dire consequences for the
protection of the rest of Trafalgar Canyon. Previously well settled determinations of
boundary edges would be questionable and it is entirely foreseeable that other property
owners along the erstwhile edges of the canyon would submit applications for
development within the canyon which would no longer be protected by a clear boundary
determination. To maintain the protections that coastal canyon designation provides to
Trafalgar Canyon, the canyon edge determination must be consistent with past
determinations, and not realigned to where the project proponent requests it to be.

c. Coastal Staff Has Correctly Noted the Project site is
"Wholly Within" the Canyon Boundaries.
Coastal Commission staff planner Liliana Roman in an email to Brian Swanstrom
dated Friday, April19, 2019, and likely numerous other communications stated "The site
appears to be entirely within a coastal canyon." This assertion of the presence of the
project site "entirely" within the coasta1 canyon is accurate. This is obvious to anyone
who visits the canyon.

d. Applicant Assertions That the Project is Outside
Trafalgar Canyon Boundaries Are Nonsense.
Contrary to this clear delineation and long history of accepted boundaries, we
understand the project proponent's representative has tried a convoluted explanation of
why the project site should not be regarded as being within Trafalgar Canyon. (Mark
McGuire email to Liliana Roman dated March 21, 2019.) Reliance on selectively
produced historical photos to redefine canyon boundaries is erroneous. The secondhand
characterizations of an unnamed geologist's opinions based upon ambiguous photographs
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about canyon boundaries should be disregarded. If historical depictions are used in an
attempt to redraw canyon boundaries, more accurate and useful depictions such as the
U.S. Coast Survey maintained by the USGS are more informative, clearer, and supportive
of the LUP-designated boundaries of Trafalgar Canyon.
The project site is on a bench within Trafalgar Canyon which is "40 feet below the
prevailing grade at the top of the canyon." (LPP Report, [Enclosure 1], p. 21.) It is
apparent from email communication that coastal staff also has taken the view that the flat
area where the project is proposed is a bench within the canyon boundaries, not somehow
the top of a canyon within the canyon. It is not ''the topmost riser" which is the definition
of the Canyon Edge in the LUP. (LUP, p. 7-5.)
While the City mistakenly approved the proposal "in concept" on September 5,
2018, this approval in concept was a "preliminary approval" that "does not grant the
recipient any development rights." (In-Concept Review Approval (ICRES 18-095),
September 5, 2018, p. 1.) The City should not have provided this approval in concept to
the project proponent. We note that the ICRES 18-095 did not make a determination that
the project was outside the canyon or respected the canyon buffer requirements but
instead merely stated "Upon resubmittal, please note the percentage of the depth of the
lot and setback as appropriate on the plans." (IRCRES 18-095, p. 3.) The basis for the
City in-concept approval was after-the-fact modification of a Toal Engineering
topographical survey to note a canyon edge that does not match either of two previously
submitted Toal engineering surveys.
The City has not approved the project within canyon boundaries and not made any
determination it includes the allowed setback. In fact, the City has not applied over two
dozen LUP and municipal code laws that apply to this development.
No development at this location may be approved without several variances from
the City. However, the City failed to review the project as was necessary, failed to make
fmdings that might support a variance, failed to conduct adequate environmental review,
failed to give the public notice of the pending application, failed to post the grant of the
ICRES on the City's website until February 2019, 5 months after Approval in Concept,
and failed take other steps necessary to legally approve the proposed project.
Even so, the current status of the City's LUP has the Coastal Commission as the
regulatory body for approving or denying coastal development. With this and the clear
violations of the LUP that the Coastal Commission is duty bound to enforce, a denial by
the Coastal Commission is the correct course of action.
If for some reason denial by the Commission at this stage will not happen, the
application must be referred back to the City for a determination of whether or not
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variances from the City's Municipal Code prohibitions on this development can be
granted. It is our understanding that a previously proposed project for the same or nearby
site failed to obtain a variance from the City to allow development in the canyon and for
that reason the proponent dropped pursuit of the project. This failure to obtain approval
occurred in 1999 and ever since then no projects have been approved by the City for
development on this parcel. (See Enclosure 9, Application for CDP for 217 Via Marina
and subsequent email.)
The applicant's representative Mark McGuire has misinformed you that the City
of San Clemente "has NEVER required a variance to be processed for ANY home/project
within the City because it "encroaches into a coastal canyon." (McGuire email to Liliana
Roman, April30, 2019.) This is wrong. The City has consistently denied requests to
build in its coastal canyons and required strict setbacks for projects. These denials or
required setbacks include but are not limited to a variance application for a residence at
610 South Ola Vista. (Enclosure 4.) We have reviewed City files as far back as 1980
and the City was already then denying requests to encroach into coastal canyons.
Despite multiple prior attempts by previous owners, development has never been
approved in Trafalgar Canyon itself and for properties above the canyon, strict setbacks
have been enforced with "replacement development" required to be moved further back
from the canyon edge. In a very good example, a simple fence was not allowed on the
boundary between the property in question and the one above it outside the canyon at 206
Calle Conchita (see enclosure 9 [email stating Calle Conchita placed on hold]). The
proposed development has a large wall here. If a fence is not allowed, clearly a wall is
not. While there have been City variances for front yard reduced setbacks, and other
minor changes, nothing to this point has gone to the Coastal Commission that was
inconsistent with the certified LUP.
As another example, a proposal for this very same parcel at 217 Via Marina was
submitted to the City in 1999, but then was withdrawn with no action, likely because it
would have been denied. (Enclosure 9, CDP application for 217 Vista Marina.) It is our
view that the City never would have approved the proposal for construction of a house on
the subject parcel if it had gone through the regular process of review. For some reason 1,
the City has failed to screen out and stop this Project. A residence in the canyon was
apparently proposed, and story poles were erected on the project site with a picture
including them taken in 2006 (see enclosure I, pp. 18-20 and figure 22), but this

1

It is our understanding that the plans were accepted by a contract temporary employee
and the AIC was approved by an intern with limited involvement by a planner who is no
longer working for the City. Unlike prior development proposals, there has been no
higher-level review of the AIC by responsible City officials, no mail notification to
neighbors, and no city hearings.
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proposed development in the canyon was never approved. The attached LPP Report
states:
Story poles can be seen on the property in 2006 (Figure 22), which gives a good
perspective on the grade changes in the area being proposed for development, and
a view of just how much the proposed development site is part of the overall
canyon topography. A large cluster of scrub vegetation on the flattened area has
been removed and is not seen, except for perhaps some resprouting plants, in
subsequent photographs in 2008 (Figure 23),2010 (Figure 24) and 2013 (Figure
25)
(Enclosure 1, p. 20.) No story poles were erected as part of the current application.
The City has consistently denied applications for development in Trafalgar
Canyon and the Commission may not legally approve a project that clearly violates the
San Clemente LUP and Municipal Code.

B. The Project is Proposed in ESHA, Where the Coastal Act Prohibits
Residential Development Because Residential Development is Not a
Coastal Dependent Use.
There is no reasonable doubt that the project is proposed in Trafalgar Canyon and
that Trafalgar Canyon contains ESHA. It is ESHA because of the presence of endangered
Giant Ryegrass and Lemonade Berry. Biological resource experts at Land Protection
Partners have opined that ESHA exists on site. (Enclosure 1.) The 25-foot buffer
analysis map prepared by Glenn Lukos Associates for the owner depicts practically the
entire site would be within the buffer area for this ESHA. (Enclosure 2.) Maps of the
proposed project site demonstrate that it is proposed squarely within Trafalgar Canyon.
Trafalgar Canyon is clearly designated in the Land Use Plan. (LUP 4-3 ["There are nine
coastal canyons in San Clemente, including the two Marblehead Coastal Canyons,
Palizada Canyon, Trafalgar Canyon, Toledo Canyon, Lobos Marinos Canyon, Riviera
Canyon, Montalvo Canyon, and Calafia Canyon (see Figure 4-3 Coastal Canyons
General Location MapY']; 5-1, 4-14 [Figure 4-3].)

1. The Coastal Act Prohibits Residential Development In ESHA Because
Residential Development Is Not A Resource Dependent Use.
One of the primary objectives of the Coastal Act is the preservation, protection,
and enhancement of coastal resources, including land and marine habitats. (Pub.
Resources Code§ 30001.5, subd. (a).) Thus, rare and most ecologically important
habitats are protected from development. Section 30107.5 of the Coastal Act defmes
"environmentally sensitive area" as an "area in which plant or animal life or their
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habitats are either rare or especially valuable because of their special nature or role in an
ecosystem and which could be easily disturbed or degraded by human activities and
developments." (ld., emphasis added.) To that end, Public Resources Code Section
30240 mandates:
Environmentally sensitive habitat areas shall be protected against any
significant disruption of habitat values, and only uses dependent on those
resources shall be allowed within those areas.
In Bolsa Chica Land Trust v. Superior Court (1999) 71 Cal.App.4th 493, the court
confirmed that, for ESHA resources, the requirement for protection is "heightened." (Id.,
at p. 506; see, also, Feduniak v. California Coastal Com 'n (2007) 148 Cal.App.4th 1346,
1376.) That protection is guaranteed by imposing "consequences ofESHA status," i.e.,
"strict preferences and priorities that guide development." (Sierra Club v. California
Coastal Comm 'n (1993) 12 Cal.App.4th 602, 611; McAllister v. California Coastal
Commission, supra, 169 Cal.App.4th 912, 923.)
"The language of section 30240(a) is simple and direct." (McAllister, supra, 169
Cal.App.4th at 928.) As the court stated:
The statute unambiguously establishes two restrictions on development in
habitat areas: (1) there can be no significant disruption of habitat values;
and (2) only resource-dependent uses are allowed. The only potential
ambiguity involves the phrase 'those resources,' which does not refer back
to a list of resources. However, the context makes it clear that the phrase
could only be referring to the resources that make an area a protected
habitat-i.e., 'plant or animal life or their habitats [that] are either rare or
especially valuable because of their special nature or role in an
ecosystem.... '(§ 30107.5)
Thus, together, the two restrictions limit development inside habitat areas to
uses that are dependent on the resources to be protected and that do not
significantly disrupt habitat values. This interpretation not only reflects the
plain meaning of the statutory language but also harmonizes the two parts
of section 30240(a) in the only way that makes sense, protects habitat areas,
promotes the goals of the Coastal Act, and complies with our mandate to
construe the Coastal Act liberally to achieve its purposes and objective.
(McAllister, supra, 169 Cal.App.4th at pp. 928-929, emphasis added.)

Therefore, the proposed project is prohibited by the Coastal Act because it
is a non-resource dependent use proposed in an ESHA and because it would
significantly disrupt ESHA habitat values.

Coastal Commission
c/o Liliana Roman
May 20,2019
Page9

2. Even if ESHA is Degraded, Residential Development is Not Allowed in the
Area.
Workers have been in the canyon clearing three times in the past month. Prior to
that, the type and frequency of clearing since ownership changed in 2017 is
unprecedented. The unprecedented type of clearing has workers using string trimmers
and creating dust clouds while grinding down canyon soils. Members of Friends of
Trafalgar Canyon also have submitted video to Mr. Jordan Sanchez of herbicide spraying
that the worker denied doing until told there was video evidence. At that point the
worker said he was spraying Roundup. This work accelerated and intensified after a
neighbor told the developer that the work was likely illegal under the Coastal Act. We
objected to this activity at the Commission's May 8, 2019 hearing when we also
submitted a letter of objection. A copy of our May 8, 2019 letter is attached. (Enclosure
3).
The owner/applicant has recently intensified his vegetation removal efforts in
order to purposefully degrade the ESHA before the application is considered by the
Commission. We have contacted Jordan Sanchez of Coastal Commission enforcement
staff to ask that a Notice of Violation be issued immediately, and that all vegetation
removal activities, which appear in furtherance of the application that has not been
approved yet, immediately cease.
We included photographs from Google Earth that show the extent of vegetation in
2017 before the current owner compared to the much smaller extent of vegetation in 2018
after the owners' vegetation removal activities denuded significant portions of Trafalgar
Canyon. The current owner acquired the property on September 22, 2017.
Even if the property owners' vegetation removal activities have degraded areas of
ESHA over the past year and a half, these areas of Trafalgar Canyon ESHA must still be
protected as ESHA. In Bolsa Chica Land Trust v. Superior Court (1999) 71 Cal.App.4th
493, the court detennined section 30240 protects "the area of an ESHA," not just "habitat
values," and concluded that residential development could not be allowed in part of a
eucalyptus grove even if that part was already degraded. (/d. at 507, emphasis in
original.)
Futhermore, as Land Protection Partners identifies, a storm drain system that
would be installed under the lemonade berry ESHA would disrupt the lemonade berry
ESHA. (Enclosure 1.)

Coastal Commission
c/o Liliana Roman
May 20,2019
Page 10

C. Project Denial or Requiring Alternative Design of the Project That
Protects the ESHA and Does Not Encroach in a Coastal Canyon Would
Not be a Taking.
1. Denial of a Project That is Illegal Under the Coastal Act and the
San Clemente Municipal Code is Not a Taking.
We have been informed that you have repeatedly responded to numerous public
comments objecting to the project with a statement to the effect of:
The site appears to be entirely within a coastal canyon and is a legal lot zoned by
the City 'RL' for Residential- Low Density development, apparently created in the
original 01[e] Hanson subdivision..... Again, the site is a legally established lot
zoned for residential use and because of its location within a coastal canyon, is
also subject to the canyon protective policies of the certified San Clemente Land
Use Plan. Outright denial of a residential use of this private property would be an
unconstitutional taking of private property.
(Email of staff dated April 24, 2019.) Outright denial of the proposed project would not
constitute an unconstitutional taking ofprivate property because the project is illegal as
proposed.
2.

Federal law demonstrates project denial in this case would
not be a taking.

Because the United States Constitution prohibits government from taking
property without just compensation, a brief examination of federal law is necessary.
Consistent with the United States Constitution's prohibition on taking property
without just compensation, govennnental regulation of a piece of property will not
result in liability for a taking unless no economically viable use ofthe property
remains, as long as the action substantially advances a legitimate state interest.
(Lucas v. South Carolina (1992) 505 U.S. 1003, 112 S. Ct 2886.) Generally, a
regulatory taking will not result if the value of a use allowed somewhere on the
property, or a remaining right of ownership, is sufficient to allow a beneficial or
productive use to the property as a whole. The legal standard for a taking under
Lucas v. South Carolina Coastal Council ( 1992) 505 US 1003 is whether the denial
would deprive the property owner of"a/1 economically beneficial use" of the
property. (!d. at p. 1019.) A later Supreme Court decision clarified that the Lucas
standard is whether the regulation "permanently deprives [the] property of all value."
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(Tahoe-Sierra Pres. Council v. Tahoe Reg'! Planning Agency (2002) 535 U.S. 302,
332 [Tahoe-Sierra].) The Ninth Circuit more recently confirmed that "Lucas plainly
applies only when the owner is deprived of all economic benefit of the
property. If the property retains any residual value after the regulation's application, Penn
Central applies." (Horne v. USDA (2014) 750 F.3d 1128, 1141 n. 17 [internal citation to
Lucas omitted].)
Substantial diminutions in property values can occur without creating public
agency liability for a taking. (Hadacheck v. Sebastian (1915) 239 U.S. 394 [92.5%
diminution in value]; William C. Haas Co. v. City ofSan Francisco (9th Cir. 1979)
605 F2d 1117 [95% diminution in value].) It is sufficient if there is a ''reasonable
beneficial use." (Williamson County Planning Comm;n v. Hamilton Bank (1985) 473
U.S. 172, 194.) Moreover, not every land-use restriction, which designates areas on
which no development is permitted results in a compensable taking. The governing
constitutional authority recognizes that the impact of a law or regulation as applied to
a specific piece of property determines whether there has been a compensable taking.
Compensation need not be paid unless the ordinance or regulation fails to serve an
important governmental purpose or "goes too far" as applied to the specific property
that is the object of the litigation. (Pennsylvania Coal Co. v. Mahon~ (1922) 260 U.S.
393, 415.)
Especially because the 217 Vista Marina property is in a sensitive ecological
area with steep slopes that could be unstable, but which provide natural landforms and
open space that benefit the entire community by their natural setting, stringent
regulation of any potential development is appropriate to protect public health, safety,
and welfare. Starting in the 19th century with Mugler v. Kansas (1887) 123 U.S. 628,
the Supreme Court has demonstrated a reluctance to find a taking where the value of
the property has been diminished in an effort to protect the public health, safety and
welfare.
"[A]ll property in this country is held under the implied obligation that the
owner's use of it shall not be injurious to the community."

(Mugler, supra, 123 U.S. at 665.) Denial of the Vista Marina project proposal would
be in the public interest because the proposal does not conform to the longstanding
LUP and San Clemente Municipal Code and has significant unmitigated
environmental impacts. Furthermore there is ample evidence that the developer knew
or should have known any development on the property was illegal.

3.

California law demonstrates denial of the project in this case
would not be a taking.
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Just as the federal Constitution does not support the conclusion that denial of
the project would constitute a taking, neither does the California Constitution.
California courts repeatedly have held a public entity is not liable for injury caused by
denial of a project when it has discretionary authority to do so. (Selby Realty Co. v.
City ofSan Buenaventura, (1973) 10 Cal.3d 110.)
Even where a City Council took several actions apparently with the specific
intent of blocking the property owner's proposed project, no liability inured.
(Stubblefield Construction Co. v. City ofSan Bernardino, (1995) 32 Cal.App.4th
687.) In Stubblefield, despite a series of zoning actions, which targeted, and
ultimately significantly impaired the value of the plaintiff developer's land, the
appellate court found no violation by the City of the Constitution's guarantees of
substantive due process and equal protection. The court found that the developer did
not have a vested right to build his project in compliance with the laws applicable at
the time of his application to build. (!d., at 708.) Further, the court held that the City
Council's zoning actions, which were in response to the concerns of constituents in
the affected area, had a rational basis and therefore were not a violation of substantive
due process. (!d., at 71 0.) San Clemente's prohibition of development in coastal
canyons is well-founded and protects public health, safety, and welfare. SimiJar1y, the
Coastal Act's prohibition of development adversely affecting ESHA protects the
public health, safety, and welfare.
The California Supreme Court reversed the Court of Appeal in one of the only
California cases where the Court of Appeal mistakenly found governmental liability
accrued for denial of a project by the Coastal Commission. (Landgate, Inc v.
California Coastal Commission (1998) 17 Cal.4th 1006.) In Landgate, the Court of
Appeal upheld a trial court ruling ordering the California Coastal Commission to pay
monetary damages to a property owner who temporarily was deprived of the use of
his property through an unlawful permit denial. The County approved a
reconfiguration of lots after obtaining an easement through property to build a road.
The Coastal Commission did not object to the lot split until a subsequent, bona fide
purchaser of one of the lots sought to build a single-family residence. Then the
Commission denied the application, stating that the lot split was illegal, but its denial
was subsequently shown to be based upon an erroneous legal conclusion. Even upon
these extreme facts, the Supreme Court did not impose liability. The court stated
"nothing in the record suggests that the Commission would have denied a
development that fell within legally recognized, and environmentally more favorable,
boundaries." (Landgate, Inc. v. California Coastal Com'n (1998) 17 Ca1.4th 1006,
1028.) The case shows that denial of the Vista Marina proposed project, or
substantial reduction of it to conform with existing legal requirements, would not
deny all reasonable economic uses of the property and no taking would be found.
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The takings exception that allows approval of a project despite violations of ESHA
protection or other Coastal Act policies is "a narrow exception to strict compliance with
restrictions on uses in habitat areas based on constitutional considerations." (McAllister v.
Coastal Commission (2008) 169 Cal.App.4th 912, 939, emphasis added.)

4.

If For Some Reason Commission Staff Incorrectly Identify
Permanent Denial As a Taking, No Taking Would be Found
in Denial of the Currently Proposed Project Because
Alternative Designs and Uses Are Available.

a. Alternative Designs and Uses For the Project Site are Possible.
We understand the applicant asserts the Coastal Commission may not deny use of
the project site for residential purposes because it is allegedly a legally created residential
lot. Denial of residential development in ESHA is not a taking because other types of
development, including coastal dependent and economically viable uses, are permissible.
For example, a nature study center or hiking waystation would be permissible uses in an
ESHA. Residential uses in an ESHA are not allowed by the Coastal Act. (Public
Resources Code Section 30240.)
The fact that the project site is zoned for residential use does not absolve the
project proponent from having to adhere to the restrictions of the Coastal Act. As stated
by the Court of Appeal:
Rather the zoning designation and resource-dependent-use restriction should be
read together and the latter understood as a specific exception for areas within a
zoning designation that are entitled to heightened protection as habitat areas.

(McAllister v. California Coastal Com. (2008) 169 Cal.App.4th 912, 936.) Thus, the
zoning designation as residential does not overrule the heightened protection that is due
to ESHA as the project site is within a designated ESHA.
The Coastal Commission's denial of an application for a residence at 317 La
Rambla proposed by Boca Del Canon LLC is analogous. (Enclosure 5.) This application
was denied. One of the alternatives that was identified in the staff report was "Reduced
Height/Reduced Square Footage/Reduced Lot Coverage." (Enclosure 5, p. 16.)

b. The Owner Could Have No Reasonable Investment Backed
Expectations of Being Able to Build in the Canyon.
The City has long prohibited "new development" within coastal canyons. (San
Clemente Municipal Code section I 7.56.050 subd. (D)(2).) Therefore, the applicant
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could have no reasonable investment backed expectations of being able to build new
development within a coastal canyon.
Documentary evidence establishes that the current site owner purchased the
property for a price approximately 80% below the estimated market value if the property
were legally buildable. With this and the public history of the lot, the owner both knew
and should have known building here is illegal. Documents in the file for this case show
the current owner, Graham Property Management LLC, purchased the property from
Steven and Grace Martin for $1.25 million on September 22, 2017. (Enclosure 6.) The
assessed value of the property is noted as "1,250,000" and the Estimated Market Value is
noted as "1,307,000." (Enclosure 6, p. 3.)
As with the proposed house that was denied at 317 La Rambla, the "No Project"
alternative "would result in the least negative impact to the environment and also would
not have any adverse effect on the value of the property, though it would not, in and of
itself, put the property to any productive economic use." (Enclosure 5, pp. 15-16.)

c. Other Economically Viable Alternative Uses Are Available.
There are other potential economically viable alternatives to residential
development of the lot. The owner of the site could sell it for conservation purposes or
sell a conservation easement over it, thus enjoying a reasonable economic return and
future tax advantages.
It is our understanding that the City has acquired several other coastal canyon
parcels and kept those parcels for open space purposes. A public park was one of the
alternatives that was identified as an alternative to usage of the 317 La Rambla lot for a
private residence. (Enclosure 5, p. 16.) Therefore, public acquisition of the project site
parcel is a viable and economically feasible option.

d. An Unpermitted Subdivision Created the Lot at 217 Via Marina.
A coastal development permit is required for the subdivision of property within
the Coastal Zone. It is not clear to us that the Project site lot was legally created because
it was subdivided after passage of the Coastal Act without the benefit of a coastal
development pennit. It appears that the lot at 217 Via Marina was subdivided from the
lot at 350 Cristobal without having obtained a coastal development permit. The
consequence of this unpermitted subdivision was that the 217 Via Marina was created
wholly within the coastal canyon. If not for this illegal subdivision, there would be no
question but that approval of new development on the 217 Via Marina lot must be denied.
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D. Extensive Environmental Impacts in Addition to ESHA and Coastal
Canyon Siting Require Extensive Environmental Review and Mitigation.
Additional impacts have been detailed in letters to you submitted by members of
Friends of Trafalgar Canyon and other members of the public. We expect to be able to
submit additional information regarding water quality impacts, visual and aesthetic
impacts, and geological stability issues among others with future correspondence prior to
the Commission hearing of this matter. For the moment, we note the impacts below that
have been identified in correspondence by knowledgeable local residents.

1. Recreational Impacts Would Be Severe.
The Coastal Act requires proposed development shall not intetfere with the
public's right of access to the sea, to the shoreline, and along the coast. (Pub. Resources
Code section 30210, 30211, and 30212.)
Recreational impacts from the Project would be severe. Currently, there is a
widely used public trail that proceeds down the center of Trafalgar Canyon to the nearby
beach. This trail would be blocked by the proposed development.
Blockage of a canyon trial was part of the reason for denial of a Coastal
Development Permit for Boca Del Canon. (Enclosure 5, pp. 5-12.)

2. Fire Hazards Would Be Exacerbated.
Fire hazards would be exacerbated by the approval of the proposed development.
Ms. Ellen Glynn sent you an email dated April23, 2019 with pictures of a ftre that had
previously occurred in Trafalgar Canyon. Approving development without sufficient ftre
access will exacerbate the risks that already exists for all residents currently adjoining
Trafalgar Canyon. The applicants claim that the development will enhance fire safety is
nonsense. In prior fires a pump ftre engine has dtiven onto the area in question, If built,
the proposed development will block this access. Replacing this pump engine access
with a ftre hydrant will require firefighters to run hundreds of feet up and into the canyon
with heavy hoses. This is clearly less safe for the local residents.

3. Visual Impacts Would be Severe.
The Coastal Act requires "The scenic and visual qualities of coastal areas shaH be
considered and protected as a resource of public importance." (Pub. Resources Code
section 30251.) Trafalgar Canyon is visually accessible from public trails and people
swimming in the ocean. That visual access would be blocked by the project. The project
applicant incorrectly answered "No" to Question lOb in their application. Question lOb
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asks "Is the proposed development visible from: a. State Highway 1 or other scenic route
... b. Park, beach, or recreation area." (Application, question lOb.) The project site is
visible from a public easement beach trail down the center of Trafalgar Canyon. The
project would block public views to the ocean from this public easement beach trail in
Trafalgar Canyon. The project will also obstruct canyon views from a path along the
ocean used by one million people each year.

4. Coastal Land Form Alterations Would be Extensive.
Alteration of coastal land forms is prohibited by the Coastal Act as new
development may not "require the construction of protective devices that would
substantially alter natural landforms along bluffs and cliffs." (Pub. Resources Codes.
30253.) Contrary to this prohibition, the proposed project would require extensive
grading and retaining walls along a coastal canyon bluff (where a simple fence has been
denied before).

5. Biological Resource Impacts Have Not Been Properly Assessed.
As identified by Land Protection Partners, several potentially significant biological
resource impacts have not been properly assessed. (Enclosure I, p. 30.) These impacts
include degraded water quality and collateral damage caused by rodenticides, lighting
and glass walls that pose additional hazards in the confines of the canyon. (Ibid.)

Conclusion.
We urge you to deny the CDP application under your City of San Clemente
certified LUP enforcement authority. If it is further considered, the CDP should be
referred back to the City of San Clemente for clarification of whether or not a variance
will be granted to allow development in a designated coastal canyon. Then, if such a
variance is granted, the development that is considered must be a coastal-dependent use
that does not destroy or degrade ESHA.
Thank you for your consideration.
Sincerely,
~h~-~·
oOOg(a~ P. Carstens
Enclosures:
1. Land Protection Partners Geomorphology and Biology Report dated May 20, 2019
2. Glenn Lukas Associates 25-foot Buffer Analysis Map depicting Lemonade Berry
and Rye Grass areas onsite
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3. May 8, 2019letter of Friends of Trafalgar Canyon to California Coastal
Commission
4. Application for Variance No 80-08 for dwelling at 610 South Ola Vista, San
Clemente- denied.
5. Coastal Commission denial of dwelling unit proposed by Boca Del Canon LLC at
317 La Rambla (CDP application 5-06-112).
6. Transaction History Report For 217 Vista Marina, San Clemente, CA
7. Relevant excerpts of San Clemente LUP.
8. Prior CDP permits (5-17-0607, 5-04-43, and 5-06-389) approved along south side
of Trafalgar Canyon establishing canyon edge boundary.
9. 1999 Application for Coastal Development Permit for 217 Vista Marina and 2008
Correspondence regarding suspension of application for 217 Vista Marina

ENCLOSURE 1

Land Protection Partners
P.O. Box 24020, Los Angeles, CA 90024-0020
Telephone: (310) 247-9719

Geomorphology and Biological Resources of Trafalgar Canyon,
San Clemente, California

Travis Longcore, Ph.D.
Catherine Rich, J.D., M.A.
May 20,2019

1

Introduction

A residence is proposed to be constructed at 217 Vista Marina, San Clemente, Cal ifomia. The
Coastal Commission must consider two important topics in considering the proposed project.
First, the Commission must determine whether the project site is located within a Coastal
Canyon, as defined in the Land Use Plan for the City of San Clemente under the California
Coastal Act. Second, the Commission must determine the extent of environmentally sensitive
habitat area (ESHA) on the project site and the impacts of the proposed project on any ESHA.
This report addresses these two issues in subsequent sections.

2

Analysis of Project Location Relative to Trafalgar Canyon

We demonstrate in the analysis below that the parcel is located in the actual canyon, below the
canyon edge, within the overall area known as Trafalgar Canyon. The applicant's agents have
argued that the site is not in the canyon. We investigated the history and topography of Trafalgar
Canyon and undertook analyses that provide additional, new information relevant to
understanding the project site in relation to the Coastal Canyon.

2.1

Policy Context

The Municipal Code for the City of San Clemente regulates development in a Coastal Zone
Overlay District (Section 17.56.050). The regulations apply to lots designated in the "Zoning
Map" (Section B). The online version of this map identifies the lot at 217 Vista Marina as being
part of the Coastal Zone Overlay District and consequently the limits on development in Coastal
Canyons apply. It is not disputed that the project site is within the overall area known as
Trafalgar Canyon. It would seem obvious that the project site is in fact in the canyon itself
because five other lots are located south of the proposed development that are at higher
elevation and have been regulated to be set back from the southern edge of Trafalgar Canyon.

a

Even so, the applicant has asserted that those properties are not at the top of the natural canyon
and that the project site instead is the top of the canyon, thereby attempting to free the project
site from restrictions on development in the canyon.
The Municipal Code provides definitions for canyon, edge, and face as they apply to determining
the location of the canyon edge (Section 17.88.030).
"Canyon., means any valley, or similar landform, which has a vertical relief of I 0 feet or
more. See also definition of"edge" and "face."

"Edge" means the upper tennination of a bluff: canyon or cliff. When the top edge is
rounded away from the fare as a result of erosional processes related to the presence of
the steep bluff face, canyon, or cliff face, the edge shall be defmed as that point nearest
the face beyond which the downward gradient of the land surfaces increases more or less
continuously until it reaches the general gradient ofthe bluff, canyon, or cliff. In a case
where there is a steplike feature at the top of the bluff face, canyon, or cliff face, the
landward edge of the topmost riser shall be taken as bluff edge, canyon edge, or cliff
edge.

"Face" means a sharp or steep face of rock, decomposed rock, sediment, or soil resulting
from erosion, faulting, folding, or excavation of the land mass of a bluff, canyon or cliff.
The face may be a simple planar or curved surface or it may be steplike in section.
These definitions provide guidance for detennining the canyon edge at 217 Vista Marina within
Trafalgar Canyon. Three essential elements of this definition will be used in the analysis below.
First, canyons are defined and understood in cross-section, with a canyon existing as a "valley"
that has greater than I 0 feet vertical relief when measured in a cross-section. Second, the canyon
area encompasses the entire area with greater than 10 feet vertical relief, which is demonstrated
by the figure. Third, the canyon face may have risers, being steplike when viewed in crosssection. By these definitions, a flat area of a steplike face cannot be considered a canyon edge
unless it is less than l 0 feet below the prevailing topography around it, but rather the canyon
edge is located at the "landward edge of the topmost riser."
It should be noted that the diagram illustrating the definitions of bluff and canyon is exaggerated
vertically so that slopes appear steeper than they would be under most natural circumstances.
The slopes illustrated appear to be 3:1 (300%) and greater, which would be uncommon in natural
coastal canyons.
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2.2

Methods

We searched for and obtained historical data describing Trafalgar Canyon, including maps,
oblique aerial photographs, and orthogonal aerial photographs. We then obtained recent, highresolution topographic data collected by the U.S. National Oceanic and Atmospheric
Administration (NOAA) and analyzed these data in Geographic Inforrr1ation System (GIS)
software. We then produced maps and figures that represent the best available current
information about the topography of the project site, its location in Trafalgar Canyon, and the
history of the site. Details ofthese methods follow in the sections below.

2.2.1 Topographic Maps and Data
2.2.1.1 U.S. Coast Survey
U.S. Coast Survey maps were produced in the mid- to late 1800s for the coast of California.
They are topographic maps based on field surveys.with 20-foot intervals between contours.
These maps have been digitized and georeferenced so that they can be overlaid on current maps
in a GIS (Grossinger et al. 2011). The map that includes Trafalgar Canyon was produced by
surveyor A.F. Rogers in 1886. The maps, known as T-sheets, were produced at an unusually
large scale ( 1:1 0,000), which means that they provide an extraordinarily high-resolution
depiction of the topographic features along the coast (Grossinger et al. 2011). They include over
twice the detail of a modern 1:24,000 topographic map produced by the U.S. Geological Survey
(USGS). The georeferenced map was downloaded from the website caltsheets.org.

2.2.1.2 US. Geological Survey Topographic Maps
Topographic maps produced by the USGS are archived and downloadable at the agency's
"Topoview" website. We located and downloaded topographic maps from 1902 onward, at
I :125,000 or finer resolution.

2. 2.1.3 US. National Oceanic and Atmospheric Administration Digital Coast Data
NOAA has produced extraordinarily high-resolution topographic data for the coast of California,
including the lower reach ofTrafalgar Canyon. We obtained the 2016 topographic data, which
were collected using Light Detection and Ranging ("LiDAR") technology. This technique
involves pointing a laser at the ground from an airplane and then measuring the light reflected
back to the airplane. The data can be analyzed to describe surface topography as well as
vegetation and building heights by comparing the first and last reflected light at a particular
location. We obtained data that had been analyzed by NOAA to produce a 0.3-m resolution
digital elevation model (DEM) of the ground surface with 0.211 m horizontal accuracy and
0.116 m vertical accuracy (with 95% confidence). Background and technical specifications are
available from NOAA:
hups://coast.noaa. gov/htdata/raster2/elevation/West Coast El Nino DEM 2016 6260/west co
ast 2016 el nino dem m6260 met.xml.
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2.2.2 Historical Photographs
2.2.2.1 Orthogonal Photographs
We obtained a series of orthogonal photographs of the project site by searching appropriate
repositories. These included imagery collected by and maintained at the University of
California, Santa Barbara aerial photography archive, the California Coastal Records Project
(https://www.califomiacoastline.om), and the NOAA digital coast website.

2.2.2.2 Oblique Photographs
The California Coastal Records Project has taken oblique aerial photographs of the California
coast and scanned historical oblique photographs. We obtained pennission from the California
Coastal Records Project to download and reproduce photographs of the project site, including
oblique images from 1972 through 2013.

2.2.3 Topographic Analysis
We compared available maps and data to understand the original (late 1800s) topography of the
canyon and the changes to it and the proposed project site over time. We overlaid those maps
and images that were georectified on present-day maps to aid interpretation, using ArcGIS Pro
(Esri, Redlands, California). The comparisons were made to develop an understanding of the
original shape of the canyon as relevant to the City of San Clemente Municipal Code and its
Land Use Plan.
Maps were complemented by orthogonal and oblique imagery that allows the user to discern
landforms, vegetation, and slope through interpretation of visible features, including shadows.
To better visualize the topography of the site and canyon relative to the definition and diagram in
the Municipal Code, we created a series of cross-sectional profiles from the NOAA OEM. The
profiles were created by first drawing a 30 line using the "Interpolate Line" tool in ArcMap 10.5
(Esri, Redlands, California), found in the 3D Analyst toolbox. Then the ''Profile Graph" tool
was used to extract the raw data from the OEM along each cross-section and export it to a text
file. We then calculated the slope for the raw cross-sections using an equation in Microsoft
Excel (Redmond, Washington) and visualized the profiles in JMP (SAS, Cary, North Carolina).
We also used the "Contour," and "Hillshade" tools in the 3D Analys( toolbox to create raster
data containing contours and hillshade data at a 0.3-m resolution. Subsequent maps were created
in ArcMap 10.5 or ArcGIS Pro. Parcel data were downloaded from Orange County's website to
properly locate the subject parcel in maps.

2.3

Results

The results of the investigation follow in this section, with discussion of the status of the subject
parcel relative to the definition of canyon and canyon edge in Section 2.4.
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2.3. 1 Topographic Maps and Data
The 1886 topographic map of the coast depicts Trafalgar Canyon clearly (Figure 1). It is
extremely detailed and overlays well with the current parcel boundaries. Of particular relevance
to interpreting the natural boundaries of the canyon, the contours are symmetrical north and
south of the streamline, with the elevation of the canyon edge decreasing steadily on the southern
side toward the coastal bluff. If one were to interpret the canyon edge in 1886, it would run
smoothly down the southern side (Figure 2).
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Figure 1. Detail of 1886 Coast Survey map ofSan Clemente, California coastline.
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Figure 2. Detail ofTrafalgar Canyon, with southern canyon edge added in blue to show the approximate
transition between the coastal terrace gently sloping toward the ocean and the canyon edge where the
slope is northwest and steeper down into the canyon.
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To the south of the blue line the slope is toward the ocean, and therefore not part of the canyon
feature (Figure 2). North of the blue line the slope is consistently downward into the canyon.
There is no evidence of the flattened areas currently found on either side of the bottom of the
canyon, confirming that these are features that were created at a later date through grading and
installation of a canyon-bottom drain pipe.
The 1902 USGS topographic map at I: 125,000 scale shows Trafalgar Canyon as a small feature
(Figure 3). The shape of the single contour line that outlines the canyon at this scale does show
the downward slope of the terraces on either side of the canyon toward the ocean and the shape is
consistent with the 1886 Coast Survey map.
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Figure 3. San Clemente coastline. including Trafalgar Canyon, on 1902 USGS topographic map.

The USGS produced a 1:24,000 map in 1948, which provides more detail than the 1902 map
(Figure 4). The gently sloping coastal terrace is visible and a narrowing of the canyon at the
mouth is seen in the topographic lines. Subsequent USGS maps do not update the topographic
lines.

Figure 4. Topographic map from 1948 showing Trafalgar Canyon. Narrowing ofthe canyon near the
mouth is visible in the topographic lines.
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The 2016 digital elevation model is at such a high resolution that it can be mapped with the
parcel boundaries to show the project location with complete confidence. First, we mapped the
elevation of the site with the parcel boundaries, which shows the high resolution of the dataset
and the slopes on the parcel (Figure 5).

Figure 5. Elevation in Trafalgar Canyon surrounding the proposed development site, at a I -foot
resolution and vertical accuracy of <4 inches.

We then visualized the parcel with a hillshade rendering so that all of the detail of the
topography could be viewed (Figure 6).
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Figure 6. Hillshade representation of2016 0.3-m resolution DEMfor Trafalgar Canyon with parcel
boundaries.

A 1-foot resolution topographic map derived from the 0.3-m resolution DEM provides the
highest resolution and most accurate representation of the project site available (Figure 7). The
graded area on the subject parcel is clearly visible, starting from the paved turnaround at the
southwestern comer of the site and extending up-canyon along the southeastern property line,
with a separate graded path extending northward into the canyon bottom.
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Figure 7. Topographic map ofproject site and surrolmding canyon with 1-foot contours derived from

2016DEM

2.3.2

Historical Photographs

Historical photographs of the project site are informative to understand the extent and character
of the natural landform. The images also show location of canyon vegetation, which helps to
interpret the location of the canyon relative to surrounding marine terraces. The flatter terraces
were largely cleared of vegetation by the time aerial photography was being acquired for the
area.

2.3.2.1 Orthogonal Photographs
Aerial photographs exist for southern California locations that were flown starting in the 191 Os
and 1920s. The first photographs that we found were from 1938 (Figure 8). At this point, the
streets surrounding Trafalgar Canyon were constructed so the extent of the canyon can be viewed
in reference to them. Canyon vegetation, probably lemonade berry and toyon, which are still
found in this location, is visible as dark masses in the image. The road accessing the property
site is not constructed and there is no evidence of the graded bench that is the proposed
development site. The 1941 aerial shows the same features and because of the sun angle the
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extent of the north-facing canyon slope can be discerned from the distribution of shadows
(Figure 9).
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Figure 8. Detailfi·om 1938 aerial photograph showing Trafalgar Canyon (AKX-1938-78-51).

Figure 9. Derail.from /9-11 aerial pholograph showing Trafalgar Canyon (C-6850-44).

The road into the project site (Vista Marina) is not yet built in 1946, and the extent of canyon
vegetation is visible (Figure 10). The small spur road (Calle Conchita) has graded pads around
it, which extend to the canyon edge. The 1938 and 1941 images do not show any evidence that
the slope at the southern edge of the project site was artificially constructed during the grading of
the street system as claimed by the applicant's geologist. Although pads are graded on Calle
Conchita, the slope is fully vegetated and in the same location as it is currently found. These
photographs conclusively show that the original canyon edge was at the elevation of Calle
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Conchita, that the slope down from Calle Conchita into Trafalgar Canyon is natural, and that the
graded bench where the house is proposed was created later.

-

Figure 10. Detail from 1946 aerial photograph showing Trafalgar Canyon (GS-CP-7-103).

Figure 1 I . Detail.from 1960 aerial photograph showing Trafalgar Canyon (C-23870-29).

Evidence of grading on the proposed development site, along with the beginnings of the road to
access it, are visible in the 1960 aerial photograph (Figure 1I). The canyon slope behind the
newly constructed buildings on Calle Conchita appears to be intact, and no evidence of
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steepening of the slope south ofthe project site can be seen (vegetation remains apparent on the
slope).

Figure 12. Top: Detail from 1967 aerial photograph showing Trafalgar Canyon (HB-KY-3 9). Bottom:
Detail ofsite ofproposed project showing natural grade ofcanyon edge to the south, meandering creek
at the bottom ofthe canyon, and a graded road cut into the slope. Foot trails are visible down the slope
from 205 Calle Conchita to the home at 350 West Paseo De Cristobal.

It was some time during this period from 1946-1960 that the flattened area on the project site
was first created. By 1967, a higher-resolution aerial is available and a constructed road on the
project site that starts at Vista Marina and is cut into the north-facing canyon wall is visible
(Figure 12). The relationship between the coastal bluff and the canyon can also be seen, prior to
the installation of the canyon-bottom drain pipe. The home on Paseo De Cristobal adjacent to
the project site is on a bluff top relative to the ocean to the west and also on the canyon edge in
relation to the curving creek to the north. The flat area that is now the paved northern terminus
of Vista Marina is an obvious graded pad in 1967. The houses on Calle Conchita are at a higher
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elevation than Paseo De Cristobal with a natural northward-facing canyon edge and a natural
step down toward the ocean that was mapped in the 1886 Coast Survey map. The Trafalgar
Canyon edge on Paseo De Cristobal is at a lower elevation than the canyon edge north of Vista
Marina as it steps up at Vista Marina. The 1968 aerial photograph does not add much additional
information. except that the graded areas remain visible (Figure 13).

Figure 13. Detail from 1968 aerial photograph showing Trafalgar Canyon (I'G-2400-4-76).

-

Figure 14. Detail from 1977 aerial photograph showing Trafalgar Canyon (/'G-7700-2-1 3).
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Considerable disturbance of the canyon is visible in 1977, including the graded path down to the
canyon bottom and extensive additional grading and trails (Figure 14).
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Figure I 5. Detail fi·om 1986 aerial photograph showing Trafalgar Canyon. Copyright © 2002-2019
Kenneth & Gabrielle Adelman, California Coastal Records Project, www.cali(orniacoastline.org.

The full-color aerial photograph from 1986 allows for easy understanding of the relationship
between vegetation and the graded or cleared areas in the canyon. The proposed development
site cuts through the canyon vegetation as a graded area. Many of the clumps of canyon
vegetation (likely lemonade berry and toyon) are sti11 visible.

Figure 16. Detail from 1993 aerial photograph showing Trafalgar Canyon. Copyright© 2002-2019
Kenneth & Gabrielle Adelman, California Coastal Records Project, www.californiacoastline.org.
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The views in 1993 and 2016 are quite similar, with the brown of the graded paths on the project
site contrasting with the darker coastal scrub vegetation (Figure 16). The vegetation appears
slightly diminished in 2016 in the middle of the project parcel (Figure 17).

Figure 17. Detail from 2016 aerial photograph showing Trafalgar Canyon (NOAA Digital Coast).
2.3.2.2 Oblique Photographs

Unfortunately, the oblique photographs do not include the period before installation of the drain
down the bottom of the canyon. The earliest oblique aerials are from 1972, and these show the
graded area on the project site, as well as the height differential between Calle Conchita and
Paseo De ~ristobal (Figure 18). A second angle shows the topography rising up from Paseo De
Cristobal closer to Avenida Esplanade to join the elevation at Calle Conchita (Figure 19).
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Figure 18. Detail from 1972 oblique aerial photograph showing Trafalgar Canyon. Copyright © 20022019 Kenneth & Gabrielle Adelman, California Coastal Records Project, www.calitorniacoastline.org.
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Figure 19. Detail from 1972 oblique aerial photograph showing Trafalgar Canyon. Copyright © 20022019 Kenneth & Gabrielle Adelman, California Coastal Records Project, www.calitorniacog~tllne.org.
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Figure 20. Detail from 1979 oblique aerial photograph showing Trafalgar Canyon. Copyright @ 20022019 Kenneth & Gabrielle Adelman, California Coastal Records Project, www.californiacoastline.org.

Moving forward to 1979, bare graded ground is seen in several parcels at the northern terminus
of Paseo De Cristobal, with that bare graded area extending inland up the canyon through the
subject property and along the base of the slope northward of the properties on Calle Conchita
(Figure 20). The grading for the parking at the end of Vista Marina is obvious, including soil
that has been pushed into the bottom of the canyon. The step down toward the ocean ofthe
southern edge of Trafalgar Canyon is seen as well.
The angle of the 1989 oblique aerial photograph shows recovery of vegetation in the canyon
(Figure 21) and offers a good perspective on the location of the proposed development site in the
middle of the general slope from the bottom of the canyon (lowest elevation) to the houses south
of the development site (top of canyon). Vista Marina does not appear to be paved all the way to
the project site, and some disturbance of the slope inland to the northernmost parcel on Calle
Conchita can be seen. No evidence of alteration of the landform north of the Calle Conchita lots
can be seen, except for the remnants of the graded roads and paths.
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Figure 21. Detail from 1989 oblique aerial photograph showing Trafalgar Canyon. Copyright © 20022019 Kenneth & Gabrielle Adelman, California Coastal Records Project, www.ca/i{orniacoastline.orr;.

I

Figzn·e 22. Detail from 2006 oblique aerial photograph showing Trafalgar Canyon. Copyright © 20022019 Kenneth & Gabrielle Adelman. California Coastal Records Project, www.cali[orniacoastline.org.
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Figure 23. Detail from 2008 oblique aerial photograph showing Trafalgar Canyon. Copyright© 20022019 Kenneth & Gabrielle Adelman, California Coastal Records Project, www.cali(orniacoastline.org.
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b;J:· Figure 24. Detailfrom 2010 oblique aerial photograph showing Trafalgar Canyon. Copyright© 20022019 Kenneth & Gabrielle Adelman, California Coastal Records Project, wv.rw.cali[orniacoastline.org.
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Figure 25. Detail from 2013 oblique aerial photograph showing Trafalgar Canyon. Copyright © 20022019 Kenneth & Gabrielle Adelman, California Coastal Records Project, www.califOrniacoastline.org.

In the period since 1989, the extent of scrub vegetation on the project site has been reduced,
presumably by property owners interested in developing the site. Story poles can be seen on the
property in 2006 (Figure 22), which gives a good perspective on the grade changes in the area
being proposed for development, and a view ofjust how much the proposed development site is
part of the overaii canyon topography. A large cJuster of scrub vegetation on the flattened area
has been removed and is not seen, except for perhaps some resprouting plants, in subsequent
photographs in 2008 (Figure 23), 2010 (Figure 24) and 2013 (Figure 25).

2.3.3

Topographic Analysis

We extracted data for 10 cross-sections of equal length extending from development north and
south of Trafalgar Canyon, starting at the northern tip of the proposed development parcel and at
equal intervals toward the ocean to Paseo De Cristobal. The transects and associated profiles
provide the representation of the data necessary to determine the canyon edge under the LUP. In
each profile, blue dots are added at the locations that would meet the criteria of canyon edge
(Figure 26).
Profile 1 cuts through the eastern tip of the subject parcel. The top of the slope on either side of
the canyon is obvious, and despite some steeper and flatter areas on the southern slope, the edge
of the canyon would be placed at the top of the topmost riser on either side.
Profile 2 is also straightforward, placing the edges of the canyon at the point where the slope
starts to increase to the average slope between the bottom and top of the canyon on either side.
The small riser on the south side represents a graded pad that is less than 10 feet high.
Consequently, the small riser is not part of a "valley" geomorphological feature and additionally
does not meet the depth criteria for a canyon.
20
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Figure 26. Cross-sectional profiles through Trafalgar Canyon from the proposed development and down
canyon. The subject parcel is outlined in green, the approximate location ofthe proposed residence along
the profile is indicated by the sketched red houses (not to scale), and the light blue dots indicate the
location ofthe canyon edges consistent with application ofthe Municipal Code.

Profile 3 includes the portion of the site proposed for a house. Although one can see the slightly
flatter area where the prosed building would be located, the canyon edge is to the south, where
the topography slopes downward. Similar to the previous profile, the step up near the southern
end ofthe profile is less than 10 feet and is a graded building pad.
Profile 4 also shows the top of the canyon slope being located above the proposed house
location. The proposed house location is a full 40 feet below the prevailing grade at the top of
the canyon.
Profile 5 also encompasses the proposed building site, and again it is impossible to conclude that
the edge of the canyon is north of the proposed building location. The canyon feature, following
the definition in the Municipal Code, extends to the top of the slope south of the building site.
Profile 6 cuts across a portion of the project site that would be used for access. The graded road
is apparent, but because that flat area is more than 10 feet below the grade at the top ofthe slope
to the south, it too lies within the canyon.
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Profile 7 runs down the access road to the site, Vista Marina. As a result, it is difficult to place
the natural canyon boundary; the grade changes visible in the historical aerial photographs have
been smoothed out. At this location with the current topography, the canyon edge would be the
northern edge ofthe paved road.
Profile 8 shows why the canyon edge is properly determined to be at the northern side of the
development on Paseo De Cristobal. To the south, the coastal bluff is flat, except for some small
steps up that are less than 10 feet.
Profile 9 also shows the low coastal bluff that steps up toward the south, with the southern edge
of the canyon being farther north than at the project site.
Profile 10 shows the canyon edge even farther to the north as the canyon feature narrows toward
the coast and the coastal bluff becomes the dominant geomorphological feature.

2.4

Discussion

Any fair application of the definitions set forth in the LUP for a Coastal Canyon would conclude
that the proposed building site lies within a Coastal Canyon. The applicant's geologists
submitted a map that indicated an "edge of canyon" on the project parcel. Such a determination
was the result of failing to include the entire valley feature on their map. The map, inexplicably,
omitted the 40-foot increase in elevation to the south of the site. Once the entire valley feature is
investigated, and applying the appropriate rules, which provide for the eventuality that canyons
may be stepped in form, the only rational conclusion is that the building site lies within a Coastal
Canyon. The applicant's map, which was presumably used to obtain "approval in concept" from
the City of San Clemente, is misleading by omission of the slope to the south. Once that slope is
included, and proper cross-sectional diagrams are extracted from the topographic information, a
much different, and accurate, picture appears.
The elevation of the canyon edge changes between the subject parcel and the coastal bluff along
Paseo De CristobaL From interpretation of the historical topographic maps and historical
photographs, it appears that the slope northward along Vista Marina was once steeper, but has
been flattened out through grading. Consequently, the historical canyon edge {well before the
Coastal Act) would have been in a different location than it is now. For example, in 1941 the
canyon edge might have followed a line like this:
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Incorporating the pre·Coastal Act changes in topography) the current edge would look more like
this:

Not coincidentally. this is almost exactly the southern extent that was surveyed by biological
consultants for the City of San Clemente (Dudek) for potential canyon-associated ESHA
resources for the Land Use Plan (in red outline).
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The discontinuity in the southern canyon edge between the area around Paseo De Cristobal and
the area around Calle Conchita is, however, irrelevant to the application of rules to determine
what constitutes a Coastal Canyon under the law. The cross-sectional profiles, by which the
Municipal Code defmes canyons and which one must consult to determine canyon edges, are
unambiguous for the proposed building site. The building site lies within a valley feature greater
than I 0 feet in depth and beyond the point in that feature where the downward gradient of the
land surface starts to increase to meet the general gradient of the canyon. Indeed, a quick
visualization of the profiles once again demonstrates this.
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A straight line connects the top and bottom of the canyon for Profile 4. Although the slope
varies, it cannot create a new "canyon edge" because it is already within a feature greater than 10
feet deep. The only question involved in determining the canyon edge is the location of the point
at the top of the slope where the general slope of the canyon is met. Any steplike risers are
irrelevant to the determination of the point beyond which the slope at the top of the canyon
increases to meet the gradient of the canyon (i.e., the canyon edge). Finally, as shown in the
historical photographs and maps, the second riser is not a manufactured slope as asserted by the
applicant's geologist, but rather is part of the natural valley.
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All of the data used in this analysis are publicly available and the methods presented are
replicable. The cumulative weight of evidence allows the geomorphological position of the
project site to be understood and the relevant planning definitions applied. It is our conclusion
that the development site at 217 Vista Marina lies within a Coastal Canyon as defined in the City
of San Clemente Land Use Plan and Municipal Code.

3

Analysis of Project Relative to ESHA

The determination of whether a geographic area is considered to be an ESHA must follow the
definition provided in the Coastal Act for environmentally sensitive areas (Section 30107 .5),
which reads, "any area in which plant or animal life or their habitats are either rare or especially
valuable because of their special nature or role in an ecosystem and which could be easily
disturbed or degraded by human activities and developments." As human occupations expand
and as scientific understanding advances, more plants and animals become rare, the roles of
plants, animals, and habitats in the ecosystem are better understood, and the many pathways by
which humans may disrupt natural environments become clearer. More areas now qualify as
ESHA than once did - natural habitats are rarer than they were when the Coastal Act was
enacted, and science has taught us more about the interrelationships between organisms and their
fragility in the face of insensitive human actions.
Components for the ESHA determination are embedded within Section 30 I 07.5. The questions
to be asked are:
1) Is a plant, animal, or its habitat rare?
OR

2) Is a plant, animal, or its habitat especially valuable because of its special nature or role in
the ecosystem?
AND
3) If either of the first two criteria is met, is the plant, animal, or its habitat easily disturbed
or degraded by human activities and developments?
ESHAs must meet two conditions, that a geographic area have species or habitat that is rare or
plays a special role in the ecosystem, and that the species or habitat is easily disturbed or
degraded by human activities and developments.
Nowhere does the definition ofESHA depend on the habitat being native. The language ofthe
EHSA definition therefore allows consideration of habitat function, and not just vegetation type,
although both are important. We mention this because it is frequently argued that nonnative
vegetation cannot be ESHA. Nonnative vegetation certainly can be ESHA if it serves as habitat
for sensitive animal species or plays an important role within a landscape context. Indeed, the
California Department ofFish and Wildlife (CDFW) argued that a bluff with a large component
of nonnative grasses overlooking a wetland was an ESHA because of its function in the
landscape.
The Bluffs are a typically steep area comprised of the interspersion of various essential
habitat factors including coastal sage scrub, grassland and rocky outcroppings on a steep
slope. The Bluffs provide foraging, roosting and nesting for a diverse assemblage of
birds, including raptors, and appropriate habitat for various small mammals and reptiles.
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The coastal sage vegetation is a key habitat ingredient of the area. However, it is the
combination of the various habitat factors in conjunction with the wetlands immediately
below the Bluffs that makes the Bluff area an important one .... (Letter from California
Department ofFish and Game to California Coastal Commission, October 27, 1983).

3.1

Does the Area Support Rare Species or Habitats?

The adopted Land Use Plan for the City of San Clemente offers additional information about the
status of ESHA based on biological surveys undertaken to develop that plan. The LUP
recognizes that coastal scrub habitats are potentially sensitive and explicitly recognizes that
lemonade berry scrub is considered vulnerable (p. 4-3). The LUP also recognizes native
grassland communities as "generally" warranting ESHA designation, with reference specificalJy
to giant wild rye grassland (p. 4-4). The California Department of Fish and Wildlife~ in its
October 15, 2018 update of sensitive vegetation, recognizes both lemonade berry scrub and giant
wild rye grassland as being sensitive plant communities. Both of these vegetation types were
usually described as components of coastal sage scrub in older vegetation classifications (e.g.,
Munz and Keck 1949).
The project applicant has submitted a biological report that maps the vegetation communities on
the project site at a high resolution (Glen Lukos Associates, July 2018). The report discusses the
choice of minimum mapping unit and argues that it is important to map at this high resolution.
The result of this choice, however, is that it essentially results in mapping individual plants, and
not vegetation associations. The report does not appear to follow the most recent protocols from
CDFW, which should guide assessment of sensitive vegetation during environmental review (see
Protocols for Surveying and Evaluating Impacts to Special Status Native Plant Populations and
Sensitive Natural Communities, March 20, 20 18). The survey protocols require mapping
according to the Survey ofCalifornia Vegetation Classification and Mapping Standards, also
issued by CDFW. Minimum mapping units are discussed in the standards and although they
allow for some discretion based on the size ofthe area mapped~ usually the minimum unit is 1-2
acres, with wetlands and special vegetation types mapped at ~ acre. The reason for this is that
habitats do not function as individual plants, but as groups of plants and the spaces between
them. For example, for the purposes of assessing conservation value of an oak savanna, one
would not map the crowns of the oak trees as one vegetation association and map the grasslands
between the crowns as exotic annual grasslands. The presence of the oaks and grasses together
make it an oak woodland that is mapped as a single vegetation type. Indeed, the percent cover
necessary for a dominant species to define a vegetation association is listed for each association
in A Manual ofCalifornia Vegetation on which the classifications are based (Sawyer et al. 2009).
Glen Lukos Associates decided to map the sloping area in the middle of the project site as
ruderal and to carve it out from the lemonade berry scrub and giant wild rye surrounding it.
Using standard mapping techniques for vegetation, the disturbed area in the middle of the project
site would usually be incorporated into the larger extent of scrub surrounding it, if one were
mapping with a 1- or 2-acre minimum mapping unit. Excluding the disturbed area as ruderal
may also be inappropriate if existing native plants are missed, such as the native plant blue dicks
(Dichelostemma capitatum), which is reported exactly on the project site fi·om a user in
iNaturalist (see https://www.inaturalist.onr/observations/10512585 ). Community volunteered
observations must always be evaluated critically, but photographic evidence is provided that
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indicates that this native species, an indicator of scrub communities, was recently present in the
mapped disturbed areas on the project site. Furthermore, local residents have reported that giant
wild rye is sprouting in areas within the proposed development footprint (and being removed by
the owner on an ongoing basis). Photographic evidence again confirms that giant wild rye is
currently (as of mid-May 2019) sprouting within the areas being mapped as ruderal.
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Figure 27. Photograph ofproject site, May 18, 2019, showing what appears to be giant wild rye resprouting within the cleared project site.

A reasonable person mapping with a minimum mapping unit of 1-2 acres could map the entire
project site, including the disturbed areas and giant wild rye, as lemonade berry scrub. The
presence of California boxthom (Lycium ca/ifornicum), itself a rare species, within this area
increases the significance of the lemonade berry scrub as a whole. If a smaller minimum
mapping unit is used, then the giant wild rye could be mapped separately, but it should be
updated in the field to include any areas where giant wild rye is re-sprouting within the proposed
development area (Figure 27).
If one accepts the applicant's choice to map each small patch of different species separately, then
the disturbed area would not be rare, but this does not necessarily mean that it is not ESHA,
because habitats can be ESHA that either are rare or are valuable because of their special nature
or role in the ecosystem.
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The status of other rare species on the site is not known because the length of surveys on the site
was insufficient to draw any conclusions. Site visits were made on two days in spring 2018.
Only incidental observations were made of any wildlife species. Most of the bat species found in
California are considered to be sensitive but no nocturnal surveys with appropriate equipment
were undertaken to see if the site was being used for foraging by bats at night. In the absence of
any rigorous wildlife surveys, it is irresponsible to assume that no rare species are found at the
project site and instead the presumption should be made that the rare habitat (lemonade berry
scrub and giant wild rye grassland as constituent components of coastal sage scrub) supports rare
species as well. In this instance, absence of evidence is certainly not evidence of absence.

3.2

Do any species or habitats have a special role in the ecosystem?

In addition to the rare vegetation associations on the project site and its surroundings, areas may
be found to be ESHA for their special nature or valuable role in the ecosystem.
Nonnative grasslands and ruderal areas can have a special role in the ecosystem if they are
foraging areas or part of a larger habitat matrix that is important. The lemonade berry scrub
habitat does not stop at the extent of the plants; rather birds and other wildlife that use this
habitat also can be found in, and use, ruderal habitats for foraging and movement.
Migratory birds depend on stopover habitat during migration (Seewagen and Slayton 2008).
Both rare and common habitats in Trafalgar Canyon play a special role in the ecosystem as
stopover habitat for migratory species that prefer shrublands within an urban matrix. Stopover
habitat is essential for migratory birds and butterflies and the cumulative undeveloped area
within Trafalgar Canyon provides opportunities for foraging and rest. Even if a bird were on its
way to other habitats, stopover habitat where birds can forage and rest is important to species
survival and long-term population stability (Hutto 2000). The highest rates of mortality for
migratory birds are during migration, and stopover habitat helps to minimize that mortality
(Sillett and Holmes 2002).
Second, the presence of vegetation in Trafalgar Canyon, especially native shrub species, reduces
stormwater runoff and thereby aids water quality. Native shrubland vegetation has deep roots,
which reduces erosion and loss of nutrients into stormwater. As a whole, shrubland root systems
have deeper and denser roots than plants from almost any other habitat (Canadell et al. 1996),
and therefore play a special role in the conservation of soil and reduction of landslides.
Shrubland habitat is crucial in maintaining slope stability and native shrub cover is more
protective against landslides than exotic annual grasses (Gabet and Dunne 2002). These
functions are valuable in the ecosystem because they preserve the integrity of the canyon
geomorphology and have off-site benefits in terms of water quality.

3.3

Are Rare Species or Habitats Vulnerable to Disrupthm?

In addition to being either rare or having a valuable role in the ecosystem, to be considered
ESHA an area must be vulnerable to disturbance or degradation by development. A number of
factors would degrade the quality of the sensitive habitat within Trafalgar Canyon as a result of
the proposed development.
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3.3.1

Project Would Encroach on Sensitive Vegetation and Impact Root Zones

The development would be constructed right up against rare vegetation types and encroach on
them both aboveground (some) and belowground (more). The root zones of evergreen shrub
plants in a Mediterranean climate, like lemonade berry, extend far beyond the aboveground
vegetation, sometimes 2Q-30 feet beyond the foliage (Hellmers et aJ. 1955, Kummerow et al.
1977). And although lemonade berry and toyon are considered to be hearty shrubs, cutting off
large root zone areas and diverting stormwater away from them will have an adverse impact.

3.3.2 Construction Impacts Also Include Undis~losed Excavation Through Sensitive
Habitat
Notwithstanding assertions and plans to the contrary, home construction is not an enterprise
undertaken with surgical precision, and it is highly unlikely that the home can be constructed
without harming the surrounding native vegetation. Construction is a noisy, dusty, and messy
business, and the habitat values of the canyon will be compromised, given the complete lack of
setbacks from sensitive habitats.
One construction impact that has not been disclosed is the excavation necessary to tie the site
drainage into the storm drain at the bottom of the canyon. A drain pipe will be built through an
area that is mapped as lemonade berry scrub to the north of the turnaround area at the western
edge of the site (Figure 28). This area is where the Glen Lukos Associates report identifies the
presence of a California boxthorn plant (which the Cal ifornia Native Plant Society identifies as a
species with limited distribution that is "moderately threatened''). The limits of excavation for
the pipe are not discussed. The construction of this drain is inconsistent with claims in the Glen
Lukos Associates report that the area with the California boxthorn will not be disturbed.

22 14 00 UNDE.RGROUNO DRAIN PIPE IN ACCORDANCE WITH CIVIL PLANS. CONNECT TO
EXISTING UNDERGROUND STORM SEWER.
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Figure 28. Left: Depiction ofdrain pipe proposed to be installed down the slope north ofturnaround.
Right: Detail oflandscape plan identifying area as lemonade berry that is to remain. Top: Plan note
describing underground drain pipe to be installed through lemonade berry scrub that is "to remain."
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3.3.3

Fuel Modification

Introducing a structure as proposed on the parcel would expand the area that would need to be
managed for fire safety. As is well established, fuel modification is harmful to native vegetation
including coastal sage scrub (Keeley 2002, Longcore 2003). These impacts extend to plants,
which are mechanically thinned or removed, and to birds, insects, and other wildlife (Longcore
2003).

3.3.4

Rodent Control

Appendix G of the applicant's report on geology states, "Rodent activity should be controlled to
prevent water penetration and loosening of the soil" (Geofirm, Geotechnical Investigation for
New Residence, December 11, 20 17). This is inconsistent with development in an ESHA and
would harm species there, including native rodents. Rodenticide degrades water quality and
bioaccumulates in predator species (e.g., mountain lions, coyotes, hawks, and owls). It is a fact
known beyond debate that anticoagulant rodenticides are harmful to wildlife. Wildlife is
exposed both directly (wildlife eats poison) and indirectly (wildlife eats poisoned animals) when
these poisons are used in any location where poisoned animals end up outside (McDonald et al.
1998, Stone et al. 1999, Brakes and Smith 2005, Lambert et al. 2007, Albert et al. 2010,
Dowding et al. 2010, Thomas et al. 2011). Residents surveyed in the foothills of the Santa
Monica Mountains admit that they use these poisons illegally by placing them outdoors; even
using them indoors can result in poisoned animals being observed outdoors where wildlife can be
exposed to the poison (Bartos et al. 2012). The geotechnical specification that rodents should be
controlled would result in significant adverse impacts to species supported by the ESHA (native
rodents and their predators). This impact has not been analyzed or mitigated and indeed was not
even disclosed in the biological assessment.

3.3.5

Lighting Poses an Additional Hazard

The applicant claims that lighting will be "kept to the minimum necessary for residential use and
directed downward and away from native habitat areas." This vague assurance will not keep
lighting levels in the canyon habitat from increasing. The many windows in the proposed
structure and lighting of the landscape (the owners are in the lighting business so it is
unthinkable they would not include landscape lighting) will significantly increase ambient light
in the canyon. The impacts of lighting on all types of wildlife and plants are now increasingly
well known (Longcore and Rich 2004, Rich and Longcore 2006, Gaston 2013. Gaston et al.
2013, Bennie et al. 2016, Longcore and Rich 2017) and would constitute an unavoidable adverse
impact on the Trafalgar Canyon ESHA.

3.3.6 Glass Poses a Collision Hazard
Birds that are resident or would use Trafalgar Canyon as stopover or wintering habitat would
collide with windows at the proposed structure (Klem 2009, Loss et al. 2014, Cusa et al. 2015).
Glass poses the greatest danger to birds when it is located close to trees and other vegetation.
Birds do not perceive reflections of vegetation as being obstructions and fly into the glass
(Sheppard and Phillips 2015). The large house size and many windows would result in rapid
depletion of birds from the surrounding habitats. Having a structure down in the canyon and
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immediately adjacent to native vegetation would pose far more danger than the structures around
the canyon because of the proximity of windows to habitat (see discussion in Gelb and
Delacretaz 2006, Kensek et al. 2016).

3.4

Applicant's ESHA Analysis Is Flawed

The applicant's biological consultant argues that Trafalgar Canyon does not contain ESHA. This
conclusion is based on a faulty reading of the Coastal Act.
First, the applicant argues that the canyon is not habitat for rare or endangered species. This is
not a sufficient test for ESHA; the question is whether plant or animal life or their habitats are
either rare or valuable. Two vegetation alliances found in the canyon are sensitive, and the
wildlife surveys were so cursory that no conclusion can be drawn about the possible presence of
rare mammals (including bats), birds, insects, reptiles, or other wildlife.
Second, the applicant downplays the importance of the two vegetation alliances that are
determined to be sensitive by the State of California, lemonade berry scrub and giant wild rye
grassland, because they are ranked 03 S3 and are of small extent. State and global ranks of 3 are
the cutoff for being considered sensitive habitats by the State. Both alliances are part of the
broader coastal sage scrub habitat type that has been reduced 70-90% in the modern era (Noss et
al. 1995) so these are exactly the kind of vegetation alliances that should be protected as ESHA.
Third, the applicant argues that the plant species are common and not threatened with extirpation
or extinction. This view misses the point of the ESHA poJicy mechanism, which protects rare
plants and animals and their habitats because of their special nature or valuable role in the
ecosystem. The ESHA is not the plants alone, but their location and rarity, which may mean that
they support other rare species (e.g., insects).

3.5

Conclusion

Within the context of the City of San Clemente, where coastal scrub habitat is rare, and
considering the presence of two rare vegetation alliances, the preconditions for mapping
Trafalgar Canyon as ESHA exist. The value of the canyon as stopover habitat for migratory
birds, and as a stepping-stone habitat for resident birds and mammals, is significant. The rare
and valuable resources would be easily disturbed through the introduction of a residential land
use within the canyon, immediately adjacent to existing native vegetation and requiring
significant landform alteration and construction impacts. The canyon constitutes an ESHA under
the Coastal Act definition, and a mapping of the ESHA should extend to include the entire
canyon, including those areas being actively disturbed on the project site where giant wild rye
would quickly recover if disturbance were stopped. The owners have degraded the ESHA on the
project site, but the Coastal Canyon as a whole, including the project site, remains an
environmentally sensitive habitat area.
4

Qualifications

Dr. Travis Longcore and Catherine Rich are principals of Land Protection Partners. Dr.
Longcore is Associate Adjunct Professor in the Institute of the Environment and Sustainability at
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UCLA. He has taught, among other courses, Bioresource Management, Environmental lmpact
Analysis, Field Ecology, and Ecological Factors in Design. He was graduated summa cum laude
from the University of Delaware with an Honors B.A. in Geography, holds an M.A. and a Ph.D.
in Geography from UCLA, and is professionalJy certified as a Senior Ecologist by the Ecological
Society of America and as a GIS Professional by the Geographic lnfonnation System
Certification Institute. He is Chair of the Los Angeles County Environmental Review Board.
Catherine Rich is Executive Officer of The Urban Wildlands Group. She holds an A.B. with
honors from the University of California, Berkeley, a J.D. from the UCLA School of Law, and
an M.A. in Geography from UCLA. She is lead editor of Ecological Consequences ofArtificial
Night Lighting (Island Press, 2006) with Dr. Longcore. Longcore and Rich have authored or coauthored over 45 scientific papers in top peer-reviewed journals such as The Auk, Avian
Conservation and Ecology, Biological Conservation, Conservation Biology, Environmental
Management, Trends in Evolution and Ecology, and Frontiers in Ecology and the Environment.
Longcore and Rich have provided scientific review of environmental compliance documents and
analysis of complex environmental issues for local, regional, and national clients for 20 years.
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May 8, 2019
California Coastal Commission
301 E. Ocean Blvd. Suite #300
Long Beach, CA 90802
562.631.8855
By Hand
Re:

Objection to Vegetation Clearing for Proposed Residence at 217 Vista
Marina in Designated Coastal Canyon ESHA in the City of San Clemente
prior to Coastal Development Permit; CDP Application 5-18-0930

Honorable Commissioners,
On behalf of our clients Friends of Trafalgar Canyon, we strongly object to the
clearance of brush at 217 Vista Marina in the City of San Clemente (City) prior to
obtaining a Coastal Development Permit because the brush clearance includes removal of
areas of environmentally sensitive habitat area (ESHA). Workers have been in the
canyon clearing three times in the past two weeks. Prior to that, the type and frequency
of clearing since ownership changed in 2017 is unprecedented. The unprecedented type
of clearing has workers using string trimmers and creating dust clouds while grinding
down canyon soils. Members of Friends of Trafalgar Canyon also have submitted video
to Mr. Jordan Sanchez of herbicide spraying that the worker denied doing until told there
was video evidence. At that point the worker said he was spraying Roundup. This work
has accelerated and intensified since a neighbor told the developer that the work was
likely illegal under the Coastal Act.
This proposed project would be residential development in an area designated in
the certified San Clemente Land Use Plan (LUP) as coastal canyon and containing
ESHA. Residential development in ESHA or ESHA buffer areas is prohibited by the
Coastal Act. The City of San Clemente's Municipal Code prohibits encroachment by
new development. Contrary to the Coastal Act and the Municipal Code, the project
would include a 32-foot tall, 5,430 square foot residence, 1,429 square foot garage, 2,377
square foot terrace/deck area, grading and stabilization of the building pad, and a
retaining wall surrounding the new development.

Coastal Commission
May 8, 2019
Page2
Because we understood staff planned to include the project in your May agenda,
we submitted a letter on Thursday, April25, 2019 asking that staff recommend denial of
the project outright. (Enclosure 1.)· Following receipt of our letter and extensive public
objection, the application was removed from the May agenda and is likely to be placed on
the agenda for your June 2019 hearing in San Diego or a future hearing.
We are very concerned that the owner/applicant has recently intensified his
vegetation removal efforts in order to purposefully degrade the ESHA before the
application is considered by the Commission. We have contacted Jordan Sanchez of
Coastal Commission enforcement staff to ask that a Notice of Violation be issued
immediately, and that all vegetation removal activities, which appear in furtherance of the
application that has not been approved yet, immediately cease.
Our letter dated April25, 2019 includes a Glenn Lukos Associates 25-foot Buffer
Analysis Map prepared for the property owner that depicts Lemonade Berry and Rye
Grass areas onsite. We are attaching hereto photographs from Google Earth that show
the extent of vegetation in March of 2017 compared to the much smaller extent of
vegetation in November of2018 after the owners' vegetation removal activities denuded
significant portions of Trafalgar Canyon. (Enclosure 2.) The current owner acquired the
property on September 22, 2017. Even if the property owners' vegetation removal
activities have degraded areas of ESHA over the past year and a half, these areas of
Trafalgar Canyon ESHA must still be protected as ESHA. In Bolsa Chica Land Trust v.
Superior Court (1999) 71 Cal.App.4th 493, the court determined section 30240 protects
"the area of an ESHA," not just "habitat values," and concluded that residential
development could not be allowed in part of a eucalyptus grove even if that part was
already degraded. (Id. at 507, emphasis in original.)
We look forward to your consideration of this full letter for the June or other
future hearing. For the moment, we ask that you emphasize the direction to enforcement
staff that no ESHA removal will be tolerated prior to COP review and approval.
Thank you for your consideration.
Sincerely,
~~
-DougfaS P. Carstens
Enclosure:
1. April25, 2019 Letter from Friends ofTrafalgar Canyon to Coastal Commission
Staff Analyst Liliana Roman opposing COP Application 5-18-0930
2. Photograph comparison of extent of Trafalgar Canyon vegetation in November
2017 compared to vegetation extent in November 2018.
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April25, 2019
Liliana Roman
Coastal Program Analyst
California Coastal Commission
301 E. Ocean Blvd Suite #300
Long Beach, CA 90802
562.631.8855
By Email: Liliana.Roman@coastal.ca.gov
Re:

Proposed Residence at 217 Vista Marina in Designated Coastal Canyon
ESHA in the City of San Clemente; Coastal Development Permit
Application 5-18-0930 (Graham)

Dear Ms. Roman,
On behalf of our clients Friends of Trafalgar Canyon, we strongly object to the
potential approval of the proposed Coastal Development Permit for 217 Vista Marina in
the City of San Clemente (City). This proposed project would be residential development
in an area designated in the certified San Clemente Land Use Plan (LUP) as coastal
canyon and containing environmentally sensitive habitat area (ESHA). Residential
development in ESHA or ESHA buffer areas is prohibited by the Coastal Act. The
project is proposed in a coastal canyon, where the City of San Clemente's Municipal
Code prohibits encroachment by new development. Contrary to the Coastal Act and the
Municipal Code, the project would include a 32-foot tall, 5,430 square foot residence,
1,429 square foot garage, 2,377 square foot terrace/deck area, grading and stabilization of
the building pad, and a retaining wall surrounding the new development.
We ask that you recommend denial of the project outright. If you do not
recommend denial, before the Coastal Commission proceeds any further with review of
the project, the project should be referred back to the City for determination of whether or
not a variance would be granted from the City Municipal Code's prohibition on
development in a coastal canyon. If no such variance will be granted, the project
application is moot because it may not legally be built. Furthennore, alternatives to the
project such as a smaller residenc;t? and deck must be considered because the project may
not be approved as propose<t. We plan to submit more detailed comments in a future
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letter assuming adequate notice will be given, 1 and provide the comments below for your
consideration.
A. The Project is Proposed in ESHA, Where the Coastal Act Prohibits
Residential Development Because Residential Development is Not a
Coastal Dependent Use.

There is no reasonable doubt that the project is proposed in Trafalgar Canyon and
that Trafalgar Canyon contains ESHA. It is discussed as likely ESHA in the San
Clemente LUP because of the presence of Rye Grass. The 25-foot buffer analysis map
prepared by Glenn Lukos Associates for the owner depicts practically the entire site
would be within the buffer area for Lemonade Berry or Rye Grass, both of which are
ESHA. (Enclosure 1.) Maps of the proposed project site demonstrate that it is proposed
squarely within Trafalgar Canyon. Trafalgar Canyon is clearly designated in the Land
Use Plan. (LUP 4-3 ["There are nine coastal canyons in San Clemente, including the two
Marblehead Coastal Canyons, Palizada Canyon, Trafalgar Canyon, Toledo Canyon,
Lobos Marinos Canyon, Riviera Canyon, Montalvo Canyon, and Calafia Canyon (see
Figure 4-3 Coastal Canyons General Location Map)"]; 5-1,4-14 [Figure 4-3J.)
1. The Coastal Act Prohibits Residential Development In ESHA Because
Residential Development Is Not A Resource Dependent Use.

One of the primary objectives of the Coastal Act is the preservation, protection,
and enhancement of coastal resources, including land and marine habitats. (Pub.
Resources Code§ 30001.5, subd. (a).) Thus, rare and most ecologically important
habitats are protected from development. Section 30107.5 of the Coastal Act defines
"environmentally sensitive area" as an "area in which plant or animal life or their
habitats are either rare or especially valuable because of their special na~e or role in an
ecosystem and which could be easily disturbed or degraded by human activities and
developments." (Id., emphasis added.) To that end, Public Resources Code Section
30240 mandates:
Environmentally sensitive habitat areas shall be protected against any.
significant disruption of habitat values, and only uses dependent on those
resources shall be allowed within those areas.
In Bolsa Chica Land Trust v. Superior Court (1999) 71 Cal.App.4th 493, the court
confnmed that, for ESHA resources, the requirement for protection is "heightened." (ld.,

-------1

As oftoday's date, the agenda for the May Coastal Commission meeting does not
include an item for approval of the project CDP. However, it is our understanding that
the item might be added to the agenda and a staff report released around noon on Friday,
April 26, 20 19. We reserve the right to supplement our comments with future
correspondence.
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at p. 506; see, also, Feduniak v. California Coastal Com'n (2007) 148 Cal.App.4th 1346,
·1376.) That protection is guaranteed by imposing "consequences ofESHA status," i.e.,
"strict preferences and priorities that guide development." (Sierra Club v. California
Coastal Comm'n (1993) 12 Cal.App.4th 602, 611; McAllister v. California Coastal
Commission, supra, J69 Cal.App.4th 912, 923.)
"The language of section 30240(a) is simple and direct." (McAllister, supra, 169
Cal.App.4th at 928.) As the court stated:
The statute unambiguously establishes two restrictions on development in
habitat areas: (1) there can be no significant disruption of habitat values;
and (2) only resource-dependent uses are allowed. The only potential
ambiguity involves the phrase 'those resources,' which does not refer back
to a list of resources. However, the context makes it clear that the phrase
could onJy be referring to the resources that make an area a protected
habitat-i.e., 'plant or animal life or their habitats [that] are either rare or
especially valuable because of their special nature or role in an
ecosystem.... '(§ 30107.5)
Thus, together, the two restrictions limit development inside habitat areas to

uses that are dependent on the resources to be protected and that do not
significantly disrupt habitat values. This interpretation not only reflects the
plain meaning of the statutory language but also harmonizes the two parts
of section 30240(a) in the only way that makes sense, protects habitat areas,
promotes the goals of the Coastal Act, and complies with our mandate to
construe the Coastal Act liberally to achieve its purposes and objective.
(McAllister, supra, 169 Cal.App.4th at pp. 928-929, emphasis added.)

Therefore, the proposed project is prohibited by the Coastal Act because it
is a non-resource dependent use proposed in an ESHA and because it would
significantly disrupt ESHA habitat values.
2. The City's Municipal Code Prohibits Siting New Development, Whether
Residential Or Not, in a CoastaJ Canyon.
The San Clemente Municipal Code states:

"New development shall not encroach into coastal canyons and shall be set
back.. .."
(SCMC section 17.56.050 subd. (D)(2), emphasis added.) The project represents a clear
encroachment into the heart of Trafalgar Canyon.
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The Trafalgar Canyon boundaries are clearly delineated in the LUP. The
boundaries have been accepted and incorporated into numerous City and Coastal
Commission reviews of development in the area. Contrary to this clear delineation and
long history of accepted boundaries, we understand the project proponent's representative
has tried a convoluted explanation of why the project site should not be regarded as being
within Trafalgar Canyon based upon historical photos from the 1920s. (Mark McGuire
email to Liliana Roman dated March 21, 2019.) Reliance on selectively produced
historical photos to redefme canyon boundaries is erroneous. The secondhand
characterizations of an unnamed geologist's opinions based upon ambiguous photographs
about canyon boundaries should be disregarded. If historical depictions are used in an
attempt to redraw canyon boundaries, more accurate and useful depictions such as the
U.S. Coast Survey maintained by the USGS is more informative, clearer, and supportive
of the LOP-designated boundaries of Trafalgar Canyon.
While the City mistakenly approved the proposal "in concept" on September 5,
2018, this approval in concept was a "preliminary approval" that "does not grant the
recipient any development rights." (In-Concept Review Approval (ICRES 18-095),
September 5, 2018, p. 1.) The City should not have provided this approval in concept to
the project proponent.
ICRES 18-095 has no persuasive or legal effect in the Coastal Commission's
proceedings. No development at this location may be approved without a variance from
the City. However, the City failed to review the project as was necessary, failed to make
fmdings that might support a variance, failed to conduct adequate environmental review,
failed to give the public notice of the pending application, failed to post the grant of the
ICRES on the City's website until February 2019, and failed take other steps necessary to
legally approve the proposed project. Instead, the City has placed the Coastal
Commission in the position of having to enforce the City's Municipal Code when the
City has failed to do so. The application must be referred back to the City for a
determination of whether or not a variance from the City's Municipal Code prohibitions
on development in a coastal canyon can or will be granted. It is our understanding that a
previously proposed project for the same or nearby site failed to obtain a variance from
the City to allow development in the canyon and for that reason the proponent dropped
pursuit of the project. The Coastal Commission should not be forced to examine a
project that may never be approved by the City if a variance is not granted and that
clearly violates the City's Municipal Code prohibition on siting development in a coastal
canyon.
The Commission may not legally approve a project that clearly violates the San
Clemente Municipal Code.
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B. Project Denial or Requiring Alternative Design of the Project That
Protects the ESHA and Does Not Encroach in a Coastal Canyon Would
Not be a Taking.

1. Denial or" a Project That is Illegal Under the Coastal Act and the
San Clemente Municipal Code is Not a Taking.

We have been informed that you have repeatedly responded to numerous public
comments objecting to the project with a statement to the effect of:
The site appears to be entirely within a coastal canyon and is a legal lot zoned by
the City 'RL' for Residential - Low Density development, apparently created in the
original Old Hanson subdivision..... Again, the site is a legally established lot
zoned for residential use and because of its location within a coastal canyon, is
also subject to the canyon protective policies of the certified San Clemente Land
Use Plan. Outright denial of a residential use of this private property would be an
unconstitutional taking of private property.
(Email of staff dated April24, 2019.) Outright denial ofthe proposed project would not
constitute an unconstitutional taking ofprivate property because the project is illegal as
proposed.

2.

Federal law demonstrates project denial in this case would
not be a taking.

Because the United States Constitution prohibits government from taking
property without just compensation, a brief examination of federal law is necessary.
Consistent with the United States Constitution's prohibition on taking property
without just compensation, governmental regulation of a piece of property will not
result in liability for a taking unless no economically viable use ofthe property
remains, as long as the action substantially advances a legitimate state interest.
(Lucas v. South Carolina (1992) 505 U.S. 1003, 112 S. Ct 2886.) Generally, a
regulatory taking will not result if the value of a use allowed somewhere on the
property, or a remaining right of ownership, is sufficient to allow a beneficial or
productive use to the property as a whole.
Substantial diminutions in property values can occur without creating public
agency liability for a taking. (Hadacheck v. Sebastian (1915) 239 U.S. 394 [92.5%
diminution in value]; William C. Haas Co. v. City ofSan Francisco (9th Cir. 1979)
605 F2d 1117 [95% diminution in value].) It is sufficient if there is a "reasonable
beneficial use." (Williamson County Planning Comm;n v. Hamilton Bank (1985) 473
U.S. 172, 194.) Moreover, not every land-use restrictiont which designates areas on
which no development is permitted results in a compensable taking. The governing
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constitutional authority recognizes that the impact of a law or regulation as applied to
a specific piece of property detennines whether there has been a compensable taking.
Compensation need not be paid unless the ordinance or regulation fails to serve an
important governmental purpose or "goes too far" as applied to the specific property
that is the object of the litigation. (Pennsylvania Coal Co. v. Mahon"" (1922) 260 U.S.
393, 415.)
Especially because the 217 Vista Marina property is in a sensitive ecological
area with steep slopes that could be unstable, but which provide natural landforms and
open space that benefit the entire conununity by their natural setting, stringent
regulation of any potential development is appropriate to protect public health, safety,
and welfare. Starting in the last century with Mugler v. Kansas (1887) 123 U.S. 628,
the Supreme Court has demonstrated a reluctance to find a taking where the value of
the property has been diminished in an effort to protect the public health, safety and
welfare.
"[A]ll property in this country is held under the implied obligation that the

owner's use of it shall not be injurious to the community.H
(Mugler, supra, 123 U.S. at 665.) Denial of the Vista Marina project proposal would
be in the public interest because the proposal does not conform to the longstanding

LUP and San Clemente Municipal Code and has significant unmitigated
environmental impacts.
3.

California law demonstrates denial of the project in this case
would not be a taking.

Just as the federal Constitution does not support the conclusion that denial of
the project would constitute a taking, neither does the California Constitution.
California courts repeatedly have held a public entity is not liable for injury caused by
denial of a project when it has discretionary authority to do so. (Selby Realty Co. v.
City ofSan Buenaventura, (1973) 10 Cal.3d 110.)
Even where a City Council took several actions apparently with the specific
intent of blocking the property owner's proposed project, no liability inured.
(Stubblefield Construction Co. v. City ofSan Bernardino, (1995) 32 Cal.App.4th
687.) In Stubblefield, despite a series of zoning actions, which targeted, and
ultimately significantly impaired the value of the plaintiff developer's land, the
appellate court found no violation by the City of the Constitution's guarantees of
substantive due process and equal protection. The court found that the developer did
not have a vested right to build his project in compliance with the laws applicable at
the time of his application to build. (ld., at 708.) Further, the court held that the City
Council's zoning actions, which were in response to the concerns of constituents in
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the affected area, had a rational basis and therefore were not a violation of substantive
due process. (Id., at 710.) San Clemente's prohibition of development in coastal
canyons is well" founded and protects public health, safety, and welfare. Similarly, the
Coastal Act's prohibition of development adversely affecting ESHA protects the
public health, safety, and weJfare.
The California Supreme Court reversed the Court of Appeal in one of the only
California cases where the Court of Appeal mistake~y found governmental liability
accrued for denial of a project by the Coastal Commission. (Landgate, Inc v.
California Coastal Commission (1998) 17 Ca1.4th 1006.) InLandgate, the Court of
Appeal upheld a trial court ruling ordering the California Coastal Commission to pay
monetary damages to a property owner who temporarily was deprived of the use of
his property through an unlawful permit denial. The County approved a
reconfiguration of lots after obtaining an easement through property to build a road.
The Coastal Commission did not object to the lot split until a subsequent, bona fide
purchaser of one of the lots sought to build a single-family residence. Then the
Commission denied the application, stating that the lot split was illegal, but its denial
was subsequently shown to be based upon an erroneous legal conclusion. Even upon
these extreme facts, the Supreme Court did not impose liability. The court stated
"nothing in the record suggests that the Commission would have denied a
development that fell within legally recognized, and environmentally more favorable,
boundaries." (Landgate, Inc. v. California Coastal Com 'n (1998) 17 Cal.4th l 006,
1028.) The case shows that denial of the Vista Marina proposed project, or
substantial reduction of it to conform with existing legal requirements, would not
deny all reasonable economic uses of the property and no taking would be found.
4.

No Taking Would be Found in Denial of the Currently
Proposed Project Because Alternative Designs and Uses Are
AvaDable.

We understand the applicant asserts the Coastal Commission may not deny use of
the project site for residential purposes because it is allegedly a legally created residential
lot Denial of residential development in ESHA is not a taking because other types of
development, including coastal dependent and economically viable uses, are permissible.
For example, a nature study center or hiking waystation would be permissible uses in an
ESHA. Residential uses in an ESHA are not allowed by the Coastal Act. {Public
Resources Code Section 30240.)
The fact that the project site is zoned for residential use does not absolve the
project proponent from having to adhere to the restrictions of the Coastal Act. As stated
by the Court of Appeal:
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Rather the zoning designation and resource-dependent-use restriction should be
read together and the latter understood as a specific exception for areas within a
zoning designation that are entitled to heightened protection as habitat areas.
(McAllister v. California Coastal Com. (2008) 169 Cal.App.4th 912, 936.) Thus, the
zoning designation as residential does not overrule the heightened protection that is due

to ESHA as the project site is within a designated ESHA.
The City has prohibited building of "new development" within coastal canyons.
(San Clemente Municipal Code section 17.56.050 subd. (D)(2).) Therefore, the applicant
could have no reasonable investment backed expectations of being able to build new
development within a coastal canyon. It is our understanding that the site owner
purchased the property for a reduced price, which presumably reflected the difficulty or
impossibility of building residential development on the site.
There are other potential economically viable alternatives to residential
development of the lot The owner of the site could sell it for conservation purposes or
sell a conservation easement over it, thus enjoying a reasonable economic return and
future tax advantages.
C. Extensive Environmental Impacts in Addition to ESHA and Coastal
Canyon Siting Require Extensive Environmental Review and Mitigation.

Additional impacts have been detailed in letters to you submitted by members of
Friends ofTrafalgar Canyon and other members of the public. We expect to be able to
submit additional information regarding water quality impacts, visual and aesthetic
impacts, and geological stability issues among others with future correspondence prior to
the Commission hearing of this matter. For the moment, we note the impacts below that
have been identified in correspondence by knowledgeable local residents.
Recreational impacts would be severe. Currently, there is a widely used public
trail that proceeds down the center of Trafalgar Canyon to the nearby beach. This trail
would be blocked by the proposed development.
Fire hazards would be exacerbated by the approval of the proposed development.
Ms. Ellen Glynn sent you an email dated April23, 2019 with pictures of a frre that had
previously occurred in Trafalgar Canyon. Approving development without sufficient fire
access will exacerbate the risks that already exists for all residents currently adjoining
Trafalgar Canyon.
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Conclusion.
We urge you not to schedule the hearing of this CDP for the May Coastal
Commission hearing. Instead, the CDP should be referred back to the City of San
Clemente for clarification of whether or not a variance wilJ be granted to allow
development in a designated coastal canyon. Then, if such a variance is granted, the
development that is considered must be a coastal-dependent use that does not destroy or
degrade ESHA. Considering the CDP application at the May Coastal Commission
meeting would be premature unless your recommendation is to deny the application
outright.
We plan to submit further comments and information prior to next week and hope
you will be able to include that information in the supplemental staff report if the matter
is not continued to a future Commission hearing.
Thank you for your consideration.
Sincerely,
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Douglas P. Carstens
Enclosure:
1. Gletm Lukos Associates 25-foot Buffer Analysis Map depicting Lemonade Berry
and Rye Grass areas onsite.
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HISTORY OF VARIANCE NO. 80-08
1. Application was made to vary from Section 5.26 {Canyon Setback) of Ordinance
No. 397 "The San Clemente City Zoning Ordinance," to allow an encroachment of 24
to 26 feet into a 28 to 33 foot canyon setback with a proposed Single Family
residence. on property being a portion of Lot 2, B1k. 10, Tr. 822, also being
Parcel 1 of Parcel Hap 79-841, which was approved by the City Counc;l on January
3, 1980. Submitted by Mr. &Mrs. William H. Robinson.
2. Application was assigned Variance No. 80·08 and set for public hearing before the
Zoning Administrator on May 27, 1980.
3.

On May 27, 1980, this Variance was heard. At this hearing, the applicant spoke in
favor of his request. He noted he is the owner of both of.these new parcels and
indicated they were restricted to a maximum height of 15 feet above the street
curb line. Mr. Andrew Seabol of 703 So. Ola Vistas spoke in opposition to the
request. A letter written by Janet Radford of 157 Trafalgar Lane, also voiced oppos·jtion.
It was pointed out to the applicant that the plans as presently drawn would require
a variance to the front yard setback and a 20 foot setback is required by code.
It was further noted that the front yard setback request could be included in the
present request, but would have to be readvertised. Action was then taken to send
Variance 80-08 on to the Planning Commission for its final determination because:
1. When this property was subdivided. ' the Parcel Map was processed through the
Planning Commission with certain statements made as to how it would be de·
veloped. The Commission should now have the right to review the development
plans.
2. Section 5.30.3 provides that the Zoning Administrator may choose not to make
the final detennfnation, and may send it to the Planning Commission for
their consideration.
3. This hearing should readvertised because of the front yard setback encroach~
ment as well as the requested rear yard encroachment.
On June 17, 1980, Variance No. 80-08 was heard by the Planning Commission to request:
1. An encroachment of 24 to 26 feet into an approximately 33 foot wide rear yard
setback with a single family residence.
2. An encroachment of ten feet into a required 20 foot wide front yard setback
with an attached two car garage.
Mr. Richard Dodd, Architect, and Mr. Robinson, the applicant, spoke in behalf of
their request answering questions relative to their development.
At the close of the public hearing, IT WAS MOVED BY COMMISSIONER MORGAN, SECONDED
BY COMMISSIONER GELLATLY AND CARRIED UNANIMOUSLY to deny Variance No. 80-08, as it
is contrary to the intent of the Zoning Ordinance and beacuse no special hardship
has been shown or proved at the hearing; that strict application of the ordinance
would not result in a hardship upon this applicant and/or deprive this property of
privileges enjoyed by other properties in the vicinity and in similar zoning
districts. THE MOTION WAS SECONDED BY COMMISSIONER GELLATLY AND CARRIED UNANIMOUSLY.
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•.loN OF THE CITY COUNCIL OF •
CITY OF SAN CLEMENTE. CAUFORNIA

Planning Commission
·Richard H. Dodd
& Planning Director
City Manager

~···

~uilding

Metfl.. •• tile City Cendl,

, _ , , COUHCIL

atr .r S.

Sept. 10, 1980

LANE, LIMBERG, MECHAM, O'KEEFE, AND KOESTER

MEMIE'ItS -

NONE

Ahenl; COUIICIL lilhllf:RS -

SrAtJHt•

a.-..~ INW

112 - Resolution No. 67-80

Denyiqya~ian~-;-~st

No. 80-8.- .-... '

'-...

IN RE:

I

Resolution formally denying Variance No. 80-8. - - - -- ·

Upon motion of Councilman Limberg, seconded by Councilman Lane, and
unanimously carried, RESOLUTION NO. 67-80, BEING A RESOLUTION OF THE
CITY COUNClL OF THE CITY OF SAN CLEMENTE, CALIFORNIA DENYING VARIANCE
REQUEST NO. 80-8, was regularly introduced, passed, and adopted.
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R£SOLU'l'ION NO. 67-80

A RESO~UTION OF ~HB CITY COUNCIL OF THE CITY OF
SAN CLEMENTE, CALIFORNIA DENYING VARIANCE REQUEST
NO. 80-8.

WHEREAS,
tbe applicant,

Wi~liam

B. Robinaon, hereinafter referred to as

make application to vary from Section 4.1 of

di~

Ordinance No. l97 (the zoning ordinance) to permit the following:
(1)

An encroachment of approxim.tely twenty six feet into

a thirty three•foot wide rear yard canyon setback: and
(2)

An

encroachment of ten feet into a required twenty-

foot front yard setback, and
NHEREAS,

the real property for which the variance request

was made ia located at 610 South Ola Viata, bein9 more particularly
described as a portion of lot 2, block 10, tract 822; and
WHEREAS, the matter was considered by the city's zoninq

administrator on Hay 27, 1980, and thereafter referred to the

p~an·

ninq comnission for consideration pursuant to section 5.30.3 of the
zonin9 ordinance; and
WH~RZAS.

the planning commission did conduct a public

hearing on June 17, 1980, and at said time received evidence &nc

testimony

re9ar~ing

the request and did unanimously deny the appli-

cation; and

WHEREAS, the applicant did file an appeal with the city
clerk within the time allowed by section 8 of the zoning ordinance
from the action of the planning commission denying variance no. 80-8;
and

NHEREAS, the city council did conduct a public hearing on
August 13, 1980 to consider the matter and to receive evidence and

testimony in connection therewith; and
WHEREAS,

af~er

hearing all evidence and testimony relating

to this application, this city council is now re;ady to take final
action on the appeal.

-1-
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HOW, THEREFORE, BE I'l' RESOLVED by the Ci t:y Council of

the city of san Clemente as followa:
Section 1.

The above recitals are all true and eorreet,

and the same are incorporated by reference •• though fully set forth
herein.
Section 2.

The appeal on behalf of William H. Robinson

.from the action of the planninq commission denying variance no.

so-a

is denied, and the decision is affirmed baaed on the following
findings:
(1)

The applicant bas failed to ahow any special cir-

cumstances applicable to the subject property which, upon strict
application of the zoning ordinance, are found to deprive the subject property of privileges enjoyed by other properties in the
vicinity under identical zoning classifications;
(21

An approval of this variance request would constitute

a grant of special privile9es inconsistent with the limitations upon
other properties in the vicinity and district in which the subject
property is located;
(3)

The subject property is a canyon lot, which is subject

to the 30' setback requirement which is contained in aection 5.26 of
the %Oning ordinance.

This section was adopted to protect and preserve

canyons and canyon vistas, which are considered by this city council
to be an important natural re.ource'
(4)

The granting of the request for encroachment into the

canyon setback would allow a development which would be out of
character with the eKisting neighborhood$

(5)

The hardship, if any, shown by the applicant is self-

induced and was brought about by the applicant's previous request to
divide the existing parcel into two separate lots.

At the time said

request was con•idered by the planning com.ission and city council,
the applicant was made aware of the potential problema involved in
developing the property as • result of the fact that the resultin9

.,.;

.. ...
#

two lots were adjacent to a canyon and contained only slightly
more than the
(6)

~ini~~

square footage required in the R-1 zone;

The applicant has failed to show any special

circumstances applicable to the subject property

vhich,wo~ld

justify an encroachment of ten feet into the required twenty-foot
front yard setback.

The need, if any, for such encroachment is

personal to the applicant and was brought about by the applicant's
request to divide the existing parcel into two separate lots.
Section 3.

For particulars, reference is made to the

minutes of the meetings and hearings before the zoning administrator,
plannin9 commission and city council all relating to variance no.

80-8, which said minutes are incorporated by reference as though
fully set forth herein.
APPROVED, ADOPTED and SIGNED this

STATE OF CALIFORNIA
COUNTY OF ORANGE
CITY OF SAN CLEMENTE

l Oth day of Sept., 1980.

SS.

I, MAX L. BERG, Clerk of the City of San Clemente, California,
hereby certify that the foregoing is a true and correct copy of a
Resolution of the City Council of said City numbered 67-80, adopted by
the City Council of said City on the lOth day of September, 1980, and
was so passed and adopted by the following stated vote, to wit:
AYES;
Council Members - LANE, LIMBERG, MECHAM, O'KEEFE, KOESTBR
NOES:
Council Members - NONE
ABSENT: Council Members - NONE

and was thereafter on said aay signed and approved by the Mayor and City
Clerk .
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ACTtON OF THE CITY COUNCIL OF THE
CITY OF SAN CLEMENTE, CAUFORNIA

City Attorney
c..., ...

Richard Dodd

PJaoning Commissio~
vBuilding & Planning Director
City Manager
111Nf1118 ..... City C:.UMII, 0, el ~a.-..

IN RE:

Aug. 20, 1980

LANE, LIMBERG, MECHAM, AND KOESTER
O'KEEFE

""'"'' COUHcu. IIIDtiEKS Alnetlt: CIOUMCtL ICldeltS -

~~

c:.or...a., ..kl

112 - Proposed Resolution Deaying Variance Request No. 80-8.
Proposed Resolution denying variance request Bo.

so-8.

Coundlman Lane questioned the warding in section 4 of tbe resolution
following which IT WAS MOVED BY COUNCILMAN LAm, SECONDED BY COUNCILMAN
MECHAM, AND UNANIMOUSLY CAlUUED to continue the matter to the meetins
of 9-3-80.

StAll Of CALII'OINIA,.

}

ClOUNIY OF OIANOI,
em Of IAH aaMINI'I,

a-...

r, MAX 1110, cr., c:r.tfr . - . . , . . a..t .1 ,.. cr., c-.mcu ., .. Or .1 ...
..,.., ..,., lhe ,.,_,,..... lie the -"'d_, 41Cfi• ..._ lior ._ 0tr C:..MII ... "- ...o.........r•.__,__...
tN WltNEB WJIIBOII, I .._ ......._ _, _, .... 1111111

2nd
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~..,.
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I

! o N OF THE CITY couNcrt OF
CITY OF SAN CLEMENTE, CALIFORNIA

Richa-rd H. Dodd
Planning Commission
~uilding & Planning Director
City Manager
....H1111 ef ... C~ty c:..ndl, Cltr ef S.. C:S..,.., ~. MW
rr.Mflt: COUHQL.

Mnta~s -

AIIMnt: COUWICfL llbi8£R!I -

s~:

Aug. 6, 1980

LANE, LIMBERG, MECHAM, O'KEEFE, AND KOESTER

NONE

112 - Variance No. 80-8

~illiam

H. Robinson) .

IN REt Public Hearing to ~onsider an appeal to the Planning Commission's
denial of Variance No. 80-8, being a request to vary from Section 4.1 of
Ordinance No • .397, known as the "San Clemente City Zoning Ordinance", to
permit: (1) an encroachment of 24 to 26 feet into an approximately 33-foot
wide rear yard canyon setback with a single family residence; and (2) an
encroachment of 10 feet into a required 20-foot front yard setback with an
attached two-car garage on this same single family residence. Legal
description being a Po-rtion of Lot 2, Block 10, Tract 822, also known as
being Parcel 1 of Parcel Map No. 79-841; more commonly known as 610 South
Ola Vista. Appeal submitted by Richard H. Dodd on behalf of his clients~
Mr. and Mrs. W!lliam H. Robinson.
The Mayor opened the public hearing and Marlene Fox, representing the
applicant, noted that the topgraphy of the lot does not match the rest of
the neighborhood; that the proposed single family dwelling unit will comprise
about SO% of the lot; that they feel this is not a canyon lot but a level
lot; and that there is not one unit on the street that has a 20' setback in
the front yard.
Discussion followed regarding setbacks, canyon requirements, how the lot
came into being; whether the lot was filled and flattened and grading work
performed over the years; and that a lot split would create two minimum lots
of 6,000 square feet each.
Richard Dodd, &rchitect, noted that if there was a lot split the applicant
would stick to a 15' height limitation, however, with only one buildable lot
a building could be constructed to 25'; that the house placed on the lot will
not block anyone's view; and requested a possible compromise of a 25 1 canyon
setback with the approval of the variance for the front yard setback.
The Zoning Administrator then revi~ed the front yard setbacks on Trafalgar
and Cazador Lanes and how they came about.

•

•

The public hearing was closed and it was determined that the applicant failed
to show any special circumstances applicable to the subject property which
would deprive the property of privileges enjoyed by other properties in the
vicinity under identical zoning ordinances; that the property is a canyon lot
which is subject to the 30% setback requirements which is to protect and preserve
the canyons and canyon vistas, and that no hardship has been shown.
IT WAS THEN MOVED BY COUNCILMAN LANE, SECONDED BY COUNCILMAN LIMBERG, AND

UNANIMOUSLY CARRIED to concur with the Planning Commission's denial of Variance
request No. 80-8.
The City Attorney advised he would bring a resolution to the next meeting
covering the findings for denial of the variance.

H.
I. MAX IIIG, Citr Clelll aM -.Mclo a..t. .r lh Cftt' c:.-.11 ef . . CAty .t S. a......., C.W.mr., •
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.liON OF THE CITY COUNC1L OF

~~

CITY OF SAN CLEMENTE, CAUFORNIA

~lanning Commission
Richard H. Dodd
Building & Planning Director
Cit y Manager

...,.... et-.

Qty

.......,. , COUNCIL

At...M :

c-.11,

atr •• s. ca........ c.~..--...,,. Sept. 10, 1980
LANE, LIMBERG, MECHAM, O' KEEFE, AND KOESTER
NONE

Mbi!U -

COUNciL. MEMIPI -

~l•n:

IN RE:

112 - Resolution No. 67-80 Denying Variance Request No. 80-8.

Resolution formally denying Variance No. 80-8.

Upon motion of Councilman Limberg, seconded by Councilman Lane , and
unantmously carried, RESOLUTION NO. 67-80, BEING A RESOLUTION OF THE
CITY COUNCIL OF THE CITY OF SAN CLEMENTE, CALIFORNIA DENYING VARIANCE

REQUEST NO . 80-8 1 was regularly introduced, passed, and adopted .
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COUHn' 01 OIWIOI,
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RESOLUTION NO.

~7-80

A RESOLtl'l'ION OF THE CI'I'Y COUNCIL OF THE CITY OF
SAN CLEMENTE, CALIFORNIA DENYING VARIANCE REQUEST
NO. B0-8.

WHEREAS, William H. Robinson, hereinafter referred to as
the applicant, did make application to vary from Section 4.1 of
Ordinance No. 397 (the zoning ordinance) to permit the following:
(1)

encroae~nt

An

of approximately twenty six feet into

a thirty three-foot wide rear yard canyon setback: and
(2)

An encroachment of ten feet into a required twenty-

foot front yard

setback, ana

WHEREAS,

the real property for which the variance request

was made is located at 610 south Ola Vista, being more particularly
described as a portion of lot 2, block 10, tract 822; and
WHEREAS, the matter was considered by the city's zoninq

administrator on May 27, 1980, and thereafter referred to the p:..anninq commission for consideration pursuant to section 5.30.3 of the

zoning ordinance; and
WHEREAS, the planning commission did conduct a public
hearing on June 17, 1980, and at said time received evidence and
testimony regarding the request and did unanimously deny the •pplication; and
WHEREAS, the applicant did file an appeal with the city
clerk within the

ti~e

allowed by section 8 of the zoninq ordinance

from the action of the

~lanning

commission denying v•riance no. 80-8;

and

WHEREAS, the city council did conduct a public hearing on
August 13, 1980 to consider the matter and to receive evidence ana

testimony in connection therewith; and
WHEREAS, after hearing all evidence and

testi~~tony

relatin.g

to this application, this city council i• now re•dy to take final
action on the appeal.

-1-
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NOW, 'l'HEREPORB, BE l'l' .RESOLVED by the City Council of

the City of san Cl~ente as follows:
Section l.

~he

above reeit&l5 are all true and correct,

and the same are incorporated by reference as thouqh fully set forth
herein.
Section 2.

~he

appeal on behalf of William H. Robinson

.from the action of the planning eommiseion denying variance no.

is denied,

an~

eo-e

the deci&ion ia affirmed based on the following

finding$~

(l)
Cum8tances

The applicant bas failed to show any special cir-

appl~cable ~o

tbe •ubject property which, upon strict

application of the zoning ordinance, are found to deprive the subject property of privilege& enjoyed by other properties in the
vicinity under identical 2oning classification$;
(2)

An approval of this variance request would constitute

a grant of special privileges inconsistent with the limitations upon
other properties in the vicinity and district in wbich the subject
property is located;
(3)

~be

•ubject property is a canyon lot, which is subject

to the 30\ setback requirement which is contained in section 5.26 of
the aoning ordinance.

~his

•ection was adopted to protect and preserve

canyons and canyon vistas, wbieh are considered by this city council

to be an important nat:w:al resource;
(4)

~he

9ranting of the request for encroachment into the

canyon 5etback would allow a development which would be out of
character with the existing

(5)

neighborhood~

The haroship. if any, shown by the •pplicant is self-

induced and was brought about by the applicant'& previous request to
divide the existing parcel into two 5eparate lots.

At the time said

request was considered by the planning commission and city council,
the applicant was made aware of the potential problems involved in
developing the property aa a result ot the tact that the resulting
-2-

.

•

•

..

two lots were adjacent to a canyon and contained only slightly
more than the
(6)

mini~um

The

square footage required in the R-1 zone;

appliea~t

has failed to show any special

circumstances applicable to tbe subject property whieh,would
justify an encroachment of ten feet into the required twenty-foot
front yard setback.

The need, if any, for such encroachment is

personal· to the applicant and was brought about by the applicant•a
request to divide the existing parcel into two separate lots.
section 3.

For particulars, reference ia made to the

minutes of the meetings and hearings before the zoning administrator,
planning commission and city council all relating to variance no.
80-8, which said minutes are incorporated by reference as though
fully set forth herein.
APPROVED, ADOPTED and SIGNED this

lOth day of Sept., 1980.

(SEAL)

STATE OF CALIFORNIA
COUNTY OF ORANGE
CITY OF SAN CLEMENTE

SS.

I, MAX L. BERG, Clerk of the City of San Clemente, California,
hereby certify that the foregoing is a true ana correct copy of a
Resolution of the City Council of said City numbered 67-80, adopted by
the City council of said City on the lOth day of September, 1980, and
was so passed and aaopted by tha following stated vote, to wit:
Council Members - LANE, LIMBERG, MECHAM,
NOES:
Council Members - NONE
ABSENT: Council Members - NONE
AYES:

0

1

KEEFB, KOESTER

and was thereafter on said day siqned and approved by the Mayor and City
Clerk.
-3-
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ACTION OF THE CITY COUNCIL OF THE
CtTY OF SAN CI.EMENTf. CAUFORHIA
City Attorney
J!ichard Dodd
...Plauning Commission

Building & Planning Director
City Manager

Clw .t s- ~. ~~-. '-W

MNffllt .t 1M Gtr C.U...II,

"'--': COUMtrL
MMI!t:

IIE'MIERS -

CIOUIICII• .CIIIIOS -

...~
IN RE:

Aug. 20. 1980

LANE • LIMBERG • MECHAM• AND KOESTED.
0'1CE£FE

112 - Proposed Resolution Denyi ng Variance Request No. Bo-8.
Proposed Resolution denying variance request No. 80-8.

Councilman Lane questioned the wording iu section 4 of the resolution
following which IT WAS MOVED BY COUNCILMAN LANE. SECONDED BY COUNCILMAN
MECHAM, AND UNANIMOUSLY CARRIED to continue the matter to the meeting
of 9-3-80.

u.
I, MAX 1110,

~
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~CTION OF THE CITY COUNCIL OF THE
CITY OF SAN CLEMENTE. CALIFORNIA

Richard H. Dodd
c:.p, ..:

~anning

........ ., the CHv

c.-n,

Commission
Building & Planning Director
City Manager

.......... COUNCIL

llllWIE:JrS -

AIIMtlf: C(IUNI:IL WE1118Eltl -

~~·

or.,,_ a-...... c.llfen.l.e, ..w

Aug. 6, 1980

LANE, LIMBERG, MECHAM, O'KEEFE, AND KOESTER
NONE

112 -Variance No. 80-8 (William R. Robinson).

IN RE: Public Hearing to consider an appeal to the Planning Commission's
denial of Variance No. 80-8, being a request to vary from Section 4.1 of
Ordinance No. 397~ known as the nsan Clemente City Zoning Ordinance", to
permit: (1) an encroachment of 24 to 26 feet into an approximately 33-foot
wide rear yard canyon setback with a single family residence; and (2) an
encroachment of 10 feet into a required 20-foot front yard setback with an
attached two-car garage on this same single family residence. Legal
description being a Portion of Lot 2, Block 10, Tract 822, also known as
being Parce l 1 of Parcel Map No. 79-841; more commonly known as 610 South
Ola Vista. Appeal submitted by Richard B. Dodd on behalf of his clients,
Mr. and Mrs. William H. Robinson.
The Mayor opened the public hearing and Marlene Fox, representing the
applicant, noted that the topgraphy of the lot does not match the rest of
the neighborhood; that the proposed single family dwelling unit will comprise
about 50% of the lot; that they feel this is not a canyon lot but a level
lot; and that there is not one unit on the street that has a 20' setback in
the front yard.
Discussion followed regarding setbacks, canyon requirements, how the lot
came !nto being; whether the lot was filled and flattened and grading work
performed over the years; and that a lot split would create two minimum lots
of 6,000 square feet each.
Richard Dodd, architect, noted that if there was a lot split the applicant
would stick to a 15' height limitation, however, with only one buildable lot
a building could be constructed to 25'; that the house placed on the lot will
not block anyonets view; and requested a possible compromise of a 25' canyon
setback with the approval of the variance for the front yard setback.
The Zoning Administrator then reviewed the front yard setbacks on Trafalgar
and Cazador Lanes and how they came about.

•

The public bearing was closed and it was determined that the applicant failed
to show any special circumstances applicable to the subject property which
wQuld deprive the property of privileges enjoyed by other properties in the
vicinity under identical zoning ordinances; that the property is a canyon lot
which is subject to the 30% setback requirements wh.i ch is to protect and preserve
the canyons and canyon vistas, and that no hardship has been shown.
IT WAS THEN MOVED BY COUNCil..MAN LANE, SECONDED :BY COUNCILMAN L1MBERG, AND

UNANIMOUSLY CARRIED to concur with the Planning Co111111ission's denial of Variance
request No. 80-8.
The City Attorney advised he would bring a resolution to the next meeting
covering the findings for denial of the variance.
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CITY OF

SAN CLEMENTE

July 18, 1980
-.1 Honorable Chairman and Members of the

Planning Commission
Re:

Variance No. 80-8

Gentlemen:
This is to
of Section
Architect,
has filed
No. 80-8.

officially advise that in accordance with the provisions

8 et seq. of Zoning Ordinance No. 397, Richard H. Dodd,
in behalf of his clients Mr. & Mrs. William H. Robinson,
an appeal to the Planning Commission's denial of Variance

Public Hearing before the Council on said appeal has been set for 1:00
P.M., August 6, 1980.
In accordance with Section 8,3 of said Ordinance No. 397, it is
requested that you prepare a report of the facts pertaining to the
decision of the Commission and submit such report to the Council along
with the reasons for your action.
Very truly

-41J~ (/
v

M:;~.

Berg

City Clerk

MLB:jb
cc:

Richard H. Dodd

100 Avenida Presidio

San Oemente, California 92672

(714) 492-5101

•
ACTION OF THE PLANNING COMMISSION
ClTY OF SAN CLEMENTE, CALIFORNIA
TO: File

COPY TO:

Mr. & Mrs. William H. Robinson

A regular meeting of the Planning Commission of the City of San Clemente,
California, was held on
June 17, 1980
• at 7:00P.M.
Commissioners Present:
· Absent:

Bergers Gellatly, Morgan, Saunders.

~ulfeck

None

SUBJECT: Variance No. 80-8 (Mr. &Mrs. William H. Robinson )
A referral from the Zoning Administrator for Variance No. 80~8, being a
request to vary from Section 4.1 of Ordinance No. 397 to permit (1) an
encroachment of 24 to 26 feet into an approximately 33-foot wide rear yard
canyon setback with a single family residence; and (2) an encroachment of
10 feet into a required 20-foot front yard setback with an attached two-car
garage on this same single family residence. legal description being a
Portion of Lot 2~ Block 10. Tract ~22, also known as being Parcel 1 of
Parcel Map No. 79-841; more com~only known as 610 South Ola Vista. It wa_
noted that in compliance with the California Environmental Quality Act, a ·
Negative Declaration was granted for the project on May 13, 1980.
.....

Mr. Thiele reviewed the subject variance and denoted the geographical location of the subject property. A discussion and question period followed
with Commissioners asking specific questions regarding setbacks~ canyon
requirements. etc. Mr. Richard Dodd, architect, spoke on behalf of the
applicants and requested approval. Specific questions were directed to
Mr. Dodd by the Commission relative to size and square footage of the
dwelling proposed for the property.
IT WAS MOVED BY COMMISSIONER MORGAN to deny Variance ~o. 80-8 as it is
contrary to the intent of the Zoning Ordinance and because no special
hardship has been shown and proved at this hearing; that strict application of the ordinance would not result in a hardship upon this applicant
and/or deprive this property of priv.ileges enjoyed by other properties
in the vicinity and in similar zoning districts. THE MOTION WAS SECONO(O
BY CO~WISSIONER GELLATLY AND CARRIED UNANIMOUSLY.

"" - ·

~ION OF THE ZON;NG .ADMINISTRAT~
CITY OF SAN CLEMENTE
CAliFORNIA

Address ed To:

Richard H. Dodd, Architect
201 Shipyard Way

Berth 11A11 , Cabfn ••f..
Newport Beach, ca.-92663

CopY To:

..

A regular meeting of "the Zoning Administrator of the City of San Clemente was held
Ma y 27
19 "80
, at 10:00 A.M .

SUBJECT
PUBLIC HEARINGS

1. VARIANCE 80-08
Applicant: Mr. & Mrs. William H. Robinson
Address:
610 So. Ola Vista
Legal:
Parcel 1, Parcel Map 79-841
Environmental Assessment:

·•.

Negati~e De~laration

granted May 13, 1980

A request to allow an encroachment of 24 to 26 feet into an approximately

33 .foot rear yard, canyon setback with a proposed single family residence.

Hearing \'Jas opened and Richard Dodds Architec"t, spoke in favor. -of the request
noting Mr. Rob1nson, the applicant,was unaware of any canyon setback when he
purchased this property. Mr. Dodd noted front yard setbacks on Trafalgar and
Cazador lanes which exceed the . required front yard setback.
Mr. \H11iam Robinson, applicant, also spoke in favor of this request noting a
condition of the approval of Parcel Map 79-841 limited any building constructed
on either parcel to a maximum height of fifteen {15) feet above the street curb
line. Mr. Robinson stated that he owns both of these new parcels.

Mr. Andrew Seabo1 of 703 So. Ola Vista, spoke in opposition to this request
coiTIIIenting about traffic and street conditions in this area.
A letter from Janet Radford of 157 Trafalgar lane, voi ced opposition to the request, stating the lot was recently split into two parcels, and now the owner of
this one parcel is saying it is too small because of the setback.
General discussion followed; It was pointed out to the applicant that as the
plans are presently drawn, a variance would also be required for the front yard
setback of ten feet. It was further noted that the front yard setback could be
included in this request, but the hearing would have to be re-advertised.
Dated : _ .....M~au..y_,3~0u,--:..:
l9=8=0'---_

Gene Schulte, Zoning Administrator

Minutes not official until approved by t~e Planning Con~ission and City Council
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'·

•

Variance 80-08
Mr. &Mrs. W111iam H. Robinson
..

·

b. When this property was subdivided, the Parcel Map was processed through
the Planning Commission with certain statements made as to how it· would be
developed. The Commission should now have the right to review the ·
development plans.
c. Section 5.30.3 provides that the Zoning Administrator may choose not to
make the final determination, and may send it to the Planning Commission for
their consideration.
Hearing was closed, and the options on the disposition of this variance were
discussed. ACTION WAS THEN TAKEN to send Variance No. 80-08 on to the Planning
Commission for its final determination.
..
Reasons for action taken:
,..

a. This hearing should be re-advertised because of the front yard setback encroachment, as well as the requested rear yard encroachment.
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TO BE PUBLISHED

June 6. l980

NOTICE OF PUBLIC HEARINGS
~OTICE IS HEREBY GIVEN THAT PUBLIC HEARINGS WilL BE HELD. BY THE PLANNiNG
COMMISSION OF TH£ CITY OF SAN ClEMENTE, ·CALIFORNIA, RELATIVE TO THE FOLLOWING:

1. Use Permit Nc. 80~13: To consider an appeal to the Zo~ing Aarninistrator's .adtion
of denial of Use Permit No. 80-13, being a request under Sect1on 7 of Ordinance ·.
rio. 397 t known as the ~·san Clemente CUy Zoning Ordinance'.', to pennit a motion ·
picture theater to be established fn an existing building with seating for approximately 448 patrons. Legal description being lot 6, Tract 4577, more coJT1110~ly ·
known as 2727 Via Cascadita. Submitted by Diversified Properties Inc.
·
··
2. Variance No. 80-08: A referral .from the-Zoning Administrator for Variance No.
ao.:.oa, b·eing a request to vary from Section 4.1 of Ordinance No~ 397, known as
the "San Cl~ente City Zoning Ordinance ~ to permit: (1) an encroachment'of Z4
to 26 feet into an approximately 33-foot wide rear yard canyon setback with a
single family residence; and (2) an encroachment of 10 feet into a required 20-foot
front yard setback with an attached two-car garage on this same single family
residence. Legal descript.ion being a Portion nf Lot 2, Block 10, Tract B22 • .
also known as being Parcel 1 of Parcel Map No. 79-841; more c0tml0n1y known as
610 South Ola Vista. Submitted by Mr. &Mrs. William H. Robinson.
11

NOTICE IS FURTHER GIVEN THAT said Public Hearings will be held at the meeting of
June 17, 1980
at 7:00 P.M. in the Council Chambers, Civic Center,
100 Avenida Presidio, San Clemente, california. All interested persons are invited
to attend said hearing or by written communication to the Planning Commission express
their opinion for or against these requests. For further detafls you are invited
to call at the office of the Planning Commission Secretary of the above address
where information is on file and available for public inspection.
Michael Thiele .. Secretary
San Clemente Planning Commission

••
AGENDA OF THE MEETING
OF iHE
ZONING ADMINISTRATOR

•

SAN CLEMENTE~ CAliFORNIA
MAY 27. 1980- 10:00 A.M.

CALL TO ORDER
PUBLIC HEARINGS

1. VARIANCE 80-08
Applicant: Mr. &Mrs. William H. Robinson
Address:
610 So. 01a Vista
13
Legal:
Parcel 1, Parcel Map 79-841
Environmental Assessment: Negative Declaration granted May 13, 1980
A request to allow an encroachment of 24 to 26 feet into an approximately
33 foot rear yard, canyon setback with a proposed single family residence.
2. USE PERMIT 80-03
Applicant: Rampart Research
Address: · 101 Coronado Lane
legal:
Lots 1, 2 and 3, Blk. 11, Tr. 785
Environmental Assessment: Negative Declaration granted March 18, 1980
A request to pennit a five unit condominium complex on this R-4 {Multiple
Residential) District zoned property.
HOME OCCUPATIONS
3. H.O.

80~20

(Interior Design)

Applicant: Etta Heinz, 318 Avenida Constanso, San Clemente
Held over from meeting of April 22, 1980. Requested applicant to obtain a
letter from the Seascape Village Homeowners• Association. App1icant has now
moved to a different location - 318 Avenida Constanso.
4.

H.O. 80-32 (Mfg. Representative)

Applicant: Glendon L. White, 3919 Calle Abril. San Clemente

..

5. H.O. 80-33 (Business Consultant)
App1icant: John Majuri, 218 Avenida Santa Barbara, San Clemente

Zoning

Admfnistrator~enda

r'-

6.

- 2-

•

May 27, 1980

:

H.O. 80-34 (Spiritual Counselor)

Appl icant: Reverends Wilfred D. and Doris J. Rondeau, 432 Calle Vista Torito,
San Clemente

ADJOURNMENT
EWS:bf<
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-
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ENCLOSURE 5

ARNOLD SCHWABZENEGGER Govecapr

SWE Of CALIFORNIA - THE RESOURCES A GENCY

CALIFORNIA COASTAL COMMISSION
South Coast Area Office
200 Oceangale, Suite 1000
Long Beach, CA 90802-4302
(562) 590-5071

W25b

Filed:
49th Day:

June 2, 2006
July 21, 2006
180th Day:
November 29, 2006
Staff:
Karl Schwing-LB
Staff Report:
November 2, 2006
Hearing Date:
November 14-17,2006
Commission Action:

STAFF REPORT: REGULAR CALENDAR
APPLICATION NUMBER:

5-06-112

APPLICANTS:

Boca del Canon LLC, Attn: David Schneider & Carl Grewe

AGENTS:

Stephan Cohn, Attorney
David York, Architect

PROJECT LOCATION:

317 La Rambla (Lot No.5, Tract No. 4947)
San Clemente, Orange County

PROJECT DESCRIPTION:
Construction of a 4,468 square foot, 26 foot high, single family
residence including 1,040 cubic yards of grading on a vacant parcel of land.
LOCAL APPROVALS RECEIVED: City of San Clemente Approval in Concept, dated March 13,
2006.
SUBSTANTIVE FILE DOCUMENTS:

City of San Clemente certified Land Use Plan {LUP)

SUMMARY OF STAFF RECOMMENDATION:
Staff is recommending DENIAL of the proposed project due to adverse impacts upon public
access and visual resources. The subject site is one of 9 vacant lots located seaward of the first
public road inland of and parallel to the sea ("first public road"), at the mouth of Toledo Canyon,
along coastal bluffs within and adjacent to the La Ladera residential community in the southerly
area of the City of San Clemente. Seven (7) of these nine lots, including the subject site, were
identified on Tract No. 4947, which was filed with the County in 1963 (a subdivision with 26
numbered lots), and have remained vacant since 1he filing of the map. Two (2) of the nine vacant
lots (part of separate Tract No. 822) were once developed with single family residences, but those
residences were destroyed in a landslide in 1966, and the lots have remained vacant since that
time. The entire nine-lot area and the privately owned street, Boca del Canon, is the subject of an
ongoing prescriptive rights survey. Surveys submitted to date show substantial public use of the
subject site, the other eight lots, and Boca del Canon, for the past several decades for access to
the beach and ocean. The survey also indicates substantial public use of these properties for
public viewing to and along the bluffs, beaches and ocean (i.e. visual access).
Public use across the subject site (Lot No.5, Tract No. 4947) follows a pathway that roughly
bisects the property lengthwise. The proposed residence would be constructed in a location that
would completely remove this existing pathway, and would have significant, direct adverse impacts
upon public access.
Furthermore, the site is visually prominent as one approaches the bluffs from inland public streets.
Presently, an individual walking from West Paseo de Cristobal toward the site along La Rambla
street sees an existing vehicular gate at the head of Boca del Canon street, which is the entryway
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to the La Ladera residential community. The subject site is located to the right side (west) of the
gated entry. The existing gate is a visual deterrent to public access. However, the individual
approaching the site can see across the subject lot toward the bluffs and ocean beyond. In the
current condition, not only does the subject lot provide a corridor through which the public can view
the ocean, but there are clear visual cues available to guide individuals across the subject lot
toward the bluffs and beach access beyond. However, the proposed development of this lot will
significantly and adversely affect the public's perception regarding their ability to access the coast
and will degrade existing public views. The existing views across the lot toward the bluffs and
beach/ocean beyond would be eliminated. Thus, there would be significant adverse impacts upon
public physical and visual access and the visual quality of the area. Alternatives are available that
would address these adverse impacts, as discussed in Section I I.E. However, the range of
alternatives is sufficiently large that Commission staff does not recommend a conditional approval
of this project, which would require selection of a specific alternative among the many available
options. Therefore, Commission staff is recommending denial of the current proposal.
There are several constraints associated with the development of the subject lot, as well as the
other eight vacant lots. These constraints include the need to reserve areas to accommodate the
existing and historic public use of the properties for public access and viewing and the need to
address adverse geologic conditions on the property in a manner that is consistent with Coastal
Act requirements regarding visual impacts, landform alteration, hazard minimization, and
avoidance of bluff protective devices to accommodate new development. Commission staff
believes that these issues would be best addressed in the context of a comprehensive
development plan that involves all of the undeveloped lots. The current effort to seek development
approvals for each individual lot will significantly limit the range of alternatives that need to be
considered in order to achieve a plan that is consistent with all Coastal Act policies. However, if
the applicant insists on proceeding with an application to develop a single lot, as it is doing here,
Commission staff did not believe it could decline to file that application.
Section 30600(c) of the Coastal Act provides for the issuance of coastal development permits
directly by the Commission in regions where the local government having jurisdiction does not
have a certified Local Coastal Program. The City of San Clemente has only a certified Land Use
Plan (one component of a Local Coastal Program) and has not exercised the options provided in
30600(b) or 30600.5 to issue its own permits. Therefore, the Coastal Commission is the permit
issuing entity, and the standard of review is Chapter 3 of the Coastal Act. The certified Land Use
Plan may be used for guidance.

LIST OF EXHIBITS:
1.
2.
3.
4.
5.
6.
7.
8.

Vicinity Map
Parcel Map
Aerial Photo
Site Plans/Elevations
Photographs
Lot Size and Coverage
Excerpts from Certified LUP/Coastal Access Map
Summary of Results from Prescriptive Rights Survey as of October 31, 2006
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STAFF RECOMMENDATION:
MOTION:

I move that the Commission approve Coastal Development Permit No. 5-06-112 for
the development as proposed by the applicant.

STAFF RECOMMENDATION OF DENIAL:
Staff recommends a NO vote. Failure of this motion will result in denial of the permit and adoption
of the following resolution and findings. The motion passes only by affirmative vote of a majority of
the Commissioners present.

I.

RESOLUTION TO DENY THE PERMIT:

The Commission hereby denies the coastal development permit on the grounds that the
development will not conform with the policies of Chapter 3 of the Coastal Act and will prejudice
the ability of the local government having jurisdiction over the area to prepare a Local Coastal
Program conforming to the provisions of Chapter 3. Approval of the permit would not comply with
the California Environmental Quality Act because there are feasible mitigation measures or
alternatives that would substantially lessen the significant adverse impacts of the development on
the environment.

II.

FINDINGS AND DECLARATIONS:

The Commission hereby finds and declares:

A.

Project Description, Location and Background

The subject site is located at 317 La Rambla, in the City of San Clemente, Orange County
(Exhibits 1 & 2). The subject lot is roughly rectangular (6,890 square feet) and is designated for
residential use ("RL" (4.5 units/gross acre)) in the certified Land Use Plan. The lot is located
southwesterly of the intersection of La Rambla street and Boca del Canon street. La Rambla
follows the northerly and westerly boundaries of the lot, and Boca del Canon runs along the .
easterly property boundary. The lot contains a relatively level pad that drops off to the east toward
Boca del Canon.
The proposed project is the construction of a 4,468 square foot single family residence, plus 750
square foot attached garage (5,218 square feet total). The structure will have two floors, one of
which will be a partial basement. The maximum height of the structure will be 26 feet; however as
viewed from the centerline of the portion of La Rambla that fronts the property, the structure would
be 14 feet high above existing (natural) grade, and 14'7" as viewed from the road centerline. Both
floors would be visible when viewing the site from Boca Del Canon and vantages along La Rambla
as one approaches the property. According to the precise grading plan, 1,040 cubic yards of
excavation are required for the basement level, plus an additional 300 cubic yards of grading to
accommodate other construction requirements; 100 cubic yards of fill is proposed, with the
remainder to be exported off site.
Historv of Land Division and Ownership
The subject site is one of 9 vacant lots located at the mouth of Toledo Canyon along coastal bluffs
in the southerly area of the City of San Clemente. All of these lots were once part of Tract No. 822
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that was filed with the County in 1927. The subject site appears to have been a portion of Lot No.s
27 and 28 of Tract No. 822. These lots (27 and 28) were further divided with the filing of Tract No.
4947 (discussed below}. Lot No. 29 and a remainder portion of Lot No. 28 of Tract No. 822 were
once each developed with single-family residences that were destroyed in a landslide in 1966 and
have remained vacant since that time.
Seven (7) of the nine vacant lots (Lot No.'s 5 through 11 ), including the subject site (Lot No. 5),
were identified on Tract No. 4947 filed with the County in 1963 (a subdivision with 26 numbered
lots), and have remained vacant since the filing of the map. These lots (along with title to the
private road Boca del Canon} were held in common ownership by Olga C. Tafe and/or her
husband Theodore Tafe from prior to the 1963 subdivision unti12002, when they were transferred
together to Theodore Tafe, as trustee of a 1973 trust. Theodore Tate subsequently transferred
them, again as single block, to Boca del Canon LLC in 2005. In April 2006 (i.e. after submittal of
the subject application but before it was deemed 'filed'), Boca del Canon LLC simultaneously
transferred Lot No.s 6 through 11 to six differently named limited liability companies (LLCs). Boca
del Canon LLC retained Lot No. 5 (the subject lot) and title to the private road that bears its name.
These other LLCs appear to be related to Boca del Canon LLC in that the Grant Deeds for each of
these transfers in April 2006 state that "The Grantors and Grantees in this conveyance are
comprised of the same parties who continue to hold the same proportionate interest In the
property." The Grant Deed claims a $0.00 documentary transfer tax, and cites a section of the
Revenue and Taxation Code (11923), which appears to confirm that this $0.00 transfer tax is
authorized because these entities are not different. It is also noteworthy that the first named
principal for Boca del Canon LLC, as reported in Westlaw's Corporate Record, is also the principal
for every one of the LLCs, that has a principal listed in that same source, and the second named
principal for the subject lot is listed by Westlaw as the registered agent for the LLC-owner of those
other lots.
History of Effort to Create Public Park
There is at least one written proposal, La Rambla Park - A Proposal for Coastal Public Access in
the City of San Clemente (by Derehajlo et. al.), for a park design that would include the entire ninelot area. The proposal is for a view park with parking, trails and native landscaping. In this design,
the subject site, Lot No. 5, would have a small parking lot for the proposed park, a trail head, and
landscaping.
In the late 1980's a group of local citizens approached the City of San Clemente regarding the
purchase of at least three bluff top lots within the nine-lot area that includes the subject site for park
purposes. Funding difficulties at the time prevented such acquisition from occurring. However, the
City expressed interest in the park concept provided a source of funding could be identified. It is
unknown whether subsequent efforts have been made to identify funding.
Prior Recent Commission Actions
On August 8, 2006, the Commission approved Coastal Development Permit 5-05-412 for the
removal of an existing mechanized vehicular gate and construction of a new gate across the
privately owned Boca del Canon street at the entrance to the La Ladera private neighborhood,
between 311 La Rambla and 317 La Rambla (the subject site). The Commission imposed five (5)
special conditions, which require: 1) submittal of revised plans showing reduction in project scope;
2) submittal of a signage plan; 3) that future development obtain Commission approval; 4)
recordation of a deed restriction; and 5) clarifying that the Commission's approval of the project
does not constitute a waiver of any public rights that may exist on the property. The sidewalks and
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gutters are currently unobstructed and are proposed to remain unobstructed such that the existing
pedestrian access currently in use would remain available. However, the applicant did not offer to
formalize the existing access (i.e. through dedication or other legal instrument). In addition, the
Commission did not identify sufficient nexus between the limited gate project and public pedestrian
access to mandate formalized public access over the privately owned street (Boca del Canon), in
part, due to insufficient information regarding the nature of the existing public access.
Since the Commission's action, a prescriptive rights survey has been initiated that includes Boca
del Canon and the nine vacant lots between this road and the beach. Survey submissions to date
provide a strong indication of continuous public use of Boca del Canon and the other nine lots over
the last several decades to gain physical access to the beach and visual access to the ocean.
Thus there is strong evidence that a public right of access acquired through use has developed
{i.e. that an implied dedication has occurred).

B. Public Access
Section 4 of Article X of the California Constitution states, in part:
No individual, partnership, or corporation, claiming or possessing the frontage ... of
a .. .navigable water in this State, shall be permitted to exclude the right of way to such
water whenever it is required for any public purpose ... ; and the Legislature shall enact such
Jaws as will give the most liberal construction to this provision, so that access to the
navigable waters of this State shall be always attainable for the people thereof.

Section 30210 of the Coastal Act states:
In carrying out the requirement of Section 4 of Article X of the California Constitution,
maximum access, which shall be conspicuously posted, and recreational opportunities shall
be provided for all the people consistent with public safety needs and the need to protect
public rights, rights of private property owners, and natural resource areas from overuse.

Section 30211 of the Coastal Act states,
Development shall not interfere with the public's right of access to the sea where acquired
through use or legislative authorization, including, but not limited to, the use of dry sand and
rocky coastal beaches to the first fine of terrestrial vegetation.

Section 30212 of the Coastal Act states, in pertinent part,
(a) Public access from the nearest public roadway to the shoreline and along the coast
shall be provided in new development projects except where:
(1) it is inconsistent with public safety, military security needs, or the protection of fragile
coastal resources,
(2) adequate access exists nearby, or,
(3) agriculture would be adversely affected. Dedicated accessway shall not be required
to be opened to public use until a public agency or private association agrees to
accept responsibility for maintenance and liability of the accessway.
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San Clemente Land Use Plan, Section 295, describes access in the subject area as follows:

Access Point 11: La Boca del Canon
This private access is reached by either Avenida Presidio or EJ Camino Real exits from the
1-5 Freeway. It is located on La Boca del Canon, a private residential street which connects
to West Paseo de Cristobal. The beach is reached by crossing the railroad track via two atgrade locations.
San Clemente Land Use Plan, Section 303 B (Coastal Access Policies), states:

IX.4 The maintenance and enhancement of public non vehicular access to the shoreline
shall be of primary importance when evaluating any future public or private improvements in
the Coastal Zone.
San Clemente Land Use Plan, Section 303 B (Coastal Access Policies), Policy IX.12, states:

A restinglviewplace should be provided at appropriate accessways near the inland entry
point. Such facilities would be of benefit to older people or others who would find
negotiating steep accessways tiring, and would capitalize on the panoramic coastal views
available from the bluff edges.
San Clemente Land Use Plan, Section 303 B (Coastal Access Policies), Policy IX.15, states, in
part:

New developments lying between the first public roadway and the shoreline sha/1 provide
both physical and visual access to the coastline.
a.

Any new development proposed by the private communities listed below sha/1 be
required to provide an irrevocable offer of dedication of an easement to allow public
vertical access to the mean high tide line .... The access easement shall measure at
least 10 feet wide. Development permits will require public vertical access for new
development at the following private communities: .. .La Ladera (La Boca del
Canon)

b ...
San Clemente Land Use Plan, Section 303 B (Coastal Access Policies), Policy IX.17, states, in
part:

For the purpose of determining when a project is required to provide access, the following
shall be considered:

a.
b.

The provision and protection of public access to the shoreline can be considered a
Hlegitimate governmental interest. H If the specific development project places a
burden on this interest, then the City may have grounds to deny the development or
impose conditions on the development to alleviate the burden.
The following questions should be addressed to determine whether or not a
development project places a burden on public access which would justify either
requiring the dedication of public access or recommending denial of the project:
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1 ...
2. Does the project interfere with public access rights that have been "acquired
through useH?
Example - /s there reasonable evidence that the project may block a prescriptive
easement?
If there is evidence of a prescriptive easement, then the City may recommend
postponing the project until the landowner establishes clear title. If a
prescriptive easement exists, then the City may deny the project or require that
the project be modified to preserve the access easement.

3 .. .
4 .. .
5 .. .
6 .. .
Assuring public access to the shoreline, including the protection of existing public access. is one of
the strongest mandates of the Coastal Act. Section 30604(c) of the Coastal Act requires that any
approval of a permit application for development between the nearest public road and the shoreline
of any body of water within the coastal zone shall include a finding that the project is consistent
with the public access and recreation policies of the Coastal Act, even in an area with a certified
LCP. The proposed development is located between the first public road and the sea at the
convergence of a coastal bluff and coastal canyon inland of the beach, bluff face and Orange
County Transit Authority {OCTA) railroad tracks.
The subject site (Lot No. 5) and surrounding vacant lots, as well as the privately owned and gated
(to vehicles) street. Boca del Canon. appear to have been used extensively for at least the past
several decades, and continue to be used today, by the public as informal modes of vertical access
to the adjacent bluff top, beaches and ocean below. There are several pathways across these lots
that offer different modes of access. For example, the informal footpath that crosses the subject
site leads to a bluff top view point of the beaches and ocean as well as to a network of other
footpaths that eventually lead down the bluff to the beach and ocean. There are presently no
physical obstructions to individuals using these footpaths. Another mode of access is to utilize the
existing paved gated street (Boca del Canon) and narrow sidewalks that descend from La Rambla
down a steep incline to an informal footpath that crosses Lot No. 11 to the beach. Individuals
using the road must navigate around the existing vehicular gate at the entryway to the street to
utilize this access. The route down Boca del Canon and the dirt path that crosses Lot No. 11 is
listed as a secondary access point in the City's certified Land Use Plan, but identifies this as a
'private access'. None of these informally used modes of access have been secured for public use
through any formal means such as a written declaration of public rights or a judicial determination
of an implied dedication for public use.
The preservation of these accessways is important due to their historical use, as well as their
future use as a means of connecting to the San Clemente Coastal Trail. The San Clemente
Coastal Trail (approved by the Commission April2004 and currently under construction) is a threemile long pedestrian accessway that passes in front (seaward) of the La Ladera private
neighborhood. The footpaths described above would provide direct access to the Coastal Trail.
For these reasons, and because of the statutory mandates listed above, the goal in this
circumstance must be to-at minimum-protect the existing access and prohibit development that
would increasingly privatize the area.
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The nearest formal vertical coastal access available is approximately 1/2 mile upcoast of the
subject site via the T -street public access point (Exhibit 7). The T-Street public access point is an
enclosed pedestrian overpass leading from Paseo de Cristobal to the beach below. Lateral access
along the Pacific Ocean and sandy beach is available adjacent to the T-street access point,
seaward of the OCTA railroad tracks. There is another formal access point approximately 3/4 mile
downcoast of the subject site, known as Lost Winds, which is accessible from Calle de Los
Alamos. However, this accessway is described in the City's LUP as being within a residential area
that is more difficult for non-residents to find.
In order to more fully investigate potential public use of the subject site, Commission staff
distributed a "Prescriptive Rights Study Public Use Questionnaire and Declaration" to City staff in
the Planning Division, the San Clemente Sun Post News, the South Orange County Chapter of the
Surfrider Foundation, members of the public who requested the form, among others. The
questionnaire and accompanying documents were also posted on the Coastal Commission's
website at http://www.coastal.ca.gov/access/BocadeiCanon.pdf. (A summary of results submitted
to date are included as Exhibits 8a to 8c.) The Sun Post News printed a brief write-up on August 3,
2006 informing readers of the prescriptive rights analysis underway.
In order to approve the proposed project, the Commission would have to find the project, as
submitted or as the Commission would condition it, to be consistent with the policies of Chapter 3 of
the Coastal Act, including the public access policies outlined in Sections 30211 and 302121isted
above. However, for the reasons listed below, the Commission cannot find the proposed project
consistent with these po licies, and the Commission bel ieves it would be imprudent, at best, to
attempt to condition it to make it so. As stated in the Summary of Staff Recommendation above,
there are a range of possible alternatives and a conditional approval would require selection of a
specific alternative among the many available options; therefore, at this time the project must be
denied. The project's inconsistency with each of these policies is described below.
1.

Inconsistency with Section 30211

Section 30211 states, in part, that "development shall not interfere with the public's right of access
to the sea where acquired through use." Applicants for coastal development permits must
demonstrate that the proposed development is consistent with the Coastal Act, including the
requirements of Section 30211. In implementing this section of the Act, the permitting agency, in
this case the Commission, must consider whether a proposed development will interfere with public
access to an area used by the public for access to the sea. If the agency finds that there may be
such an interference, then it also must determine whether there is substantial evidence to support
the conclusion that the area has been impliedly dedicated to public use. Because the authority to
make the final determination on whether such a dedication has taken place resides with the courts,
both the Commission's Legal Division and the Attorney General's Office have recommended that
agencies dealing with implied dedication issues should use the same analysis as the courts.
Essentially, this requires the agencies to consider whether there is substantial evidence indicating
that the basic elements of implied dedication have been met.
A right of access through use is, essentially, an easement over real property which comes into
being without the explicit consent of the owner. The doctrine of implied dedication was confirmed
and explained by the California Supreme Court in Gion v. Cjty of Santa Cruz (1970) 2 Cal.3d 29.
The right acquired is also referred to as a public prescriptive easement, or easement by
prescription. This term recognizes the fact that the use must continue for the length of the
"prescriptive period," before an easement comes into being.
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The rule that an owner may lose rights in real property if it is used without consent for the
prescriptive period derives from common law. It discourages "absentee landlords" and prevents a
landowner from a long-delayed assertion of rights. The rule relates to the statute of limitation after
which the owner cannot assert normal full ownership rights to terminate an adverse use. In
California, the statute of limitation, and thus the prescriptive period, is five years.
For the public to obtain an easement by way of implied dedication, it must be shown that:
a)
b)
c)
d)

The public has used the land for a period of five years or more as if it were public land;
Without asking for or receiving permission from the owner;
With the actual or presumed knowledge of the owner;
Without significant objection or bona fide attempts by the owner to prevent or halt the
use, and
e) The use has been substantial, rather than minimal.

In general, when evaluating the conformance of a project with Section 30211, the Commission
cannot determine conclusively whether public prescriptive rights actually do exist; rather, that
determination can only be made by a court of law. However, the Commission is required under
Section 30211 to prevent development from interfering with the public's right of access to the sea
where acquired through use or legislative authorization. As a result. the Commission must review
the available evidence and make its own assessment of whether there is substantial evidence of
such use. Where there is substantial evidence that such use has occurred, and thus that such
public rights exist, the Commission must ensure that proposed development would not interfere with
any such rights.
An exception to the need to assess the evidence of an implied dedication exists when an applicant
proposes public access as part of the project. If the applicant were to propose public access, the
Commission could evaluate the extent to which the proposed public access elements are equivalent
in time, place and manner to any public rights that may exist. To the extent any proposed
dedication of access is equivalent, proposed development is considered not to interfere with any
existing public access rights. Thus, an exhaustive analysis of the existence of an implied dedication
would not be necessary. Here, however, no dedication of public access is proposed, and an
analysis of public rights of access is required to determine whether the project is consistent with
Section 30211.
a. Potential for Development to Interfere with Public's Access to Sea Across this Lot
As described previously, the applicant's proposed project involves the construction of a new twostory single-family residence with attached garage and associated landscaping and hardscape.
The proposed structure would be sited on a vacant lot. which members of the public contend has
been used for coastal access. As depicted on many of the questionnaires returned, the lot has
typically been crossed beginning from the northeasterly corner of the lot and subsequently across
the lot via an alignment that roughly bisects the property lengthwise. A review of available
photographs also shows a path crossing the lot in this manner. Construction of a house on the lot
would obstruct this access across the site.
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b. Nature of Any Implied Dedication of Access
Substantial evidence has been provided that indicates that public rights of access to the sea exist
across the subject site. The Commission has before it a variety of information regarding the
presence of an implied dedication over the subject property. The format of the information
suggesting that an implied dedication may have taken place includes 1) 134 responses to the
questionnaire described on page 8 indicating more than 5 years use of the area as if it were public,
and 2) the previously described photographs.
The survey responses from the public indicate that the writers had used the subject site over the
years for access to the beach, ocean viewing, viewing of fireworks on the Fourth of July and dog
walking. The time periods specified in the letters range from before the 1960's to the present. A
few questionnaires indicate that some fencing was placed around the area several years ago but
that fence was removed as a result of Commission enforcement action.
Commission staff continue to receive surveys. As of the date of this staff report, of the 171
responses received (Exhibits 8a- 8c), all but one of said they have used the general area.
Moreover, only 3 said they had permission (though four others did not respond to the question
about whether permission for their use had been granted (see Exhibit 8c)), so 164/171 (96% of the
responders) said they had no permission. Of those 164, 30 reported use for less than the
prescriptive period or did not indicate the length of use (Exhibit 8b), leaving 134 (over 81% of the
164) who reported use for at least the prescriptive period (Exhibit 8a). Of those 134, about 33%
(44) specifically said that they crossed over the subject site (Lot 5), and the other 67% did not
specify. Of the 44 who clearly indicated crossing the subject lot, 66% (29 responders) were from
the neighborhood, 20% (9 responders) were from elsewhere in the City, 9% (4 responders) were
from elsewhere in the County, and 5% (2 responders) were from elsewhere in the state. Of the
entire 134 who may well have crossed over Lot 5, 63% (84 responders) were from the
neighborhood, 25% (33 responders) were from elsewhere in the City, 7% (10 responders) were
from elsewhere in the County, and 5% (7 responders) were from elsewhere in the state.
Based on the survey responses received by the Commission, it appears that many people have
been using the subject property for public access purposes without the express permission of the
property owner for the prescriptive period, and, although the numbers predictably drop as users
from farther away are tallied, a substantial portion of the users have nevertheless been from outside
the immediate geographic area, and a significant number have been from quite far away.
c. Sufficiency of Landowner Attempts to Negate Implied Dedication of Access
There are some limitations that prevent property from being impliedly dedicated, even if the basic
elements of implied dedication have been satisfied. The court in Gion explained that for a fee
owner to negate a finding of intent to dedicate based on uninterrupted use for more than five years,
the owner must either affirmatively prove he/she has granted the public a license to use the property
or demonstrate that the owner made a bona fide attempt to prevent public use. Thus, persons
using the property with the owner's "license" (e.g. permission) are not considered to be using the
area as the "general public" for purposes of establishing public access rights. Furthermore, various
groups of persons must have used the property without permission for prescriptive rights to form in
the public interested. If only a small number of people from a definable group have used the land,
those persons may be able to claim a personal easement, but not dedication to the public.
Moreover, even if the public has made some use of the property, an owner may still negate
evidence of public prescriptive rights by showing bona fide affirmative steps to prevent such use. A
court will judge the adequacy of an owner's efforts in light of the character of the property and the
extent of public use.
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The applicant has not provided any information to date regarding efforts to prevent public use of the
property.
The courts have recognized the strong public policy favoring access to the shoreline, and have
been more willing to find implied dedication for that purpose than when dealing with inland
properties. A further distinction between inland and coastal properties was drawn by the Legislature
subsequent to the Gion decision when it enacted Civil Code Section 1009. Civil Code Section 1009
provides that if lands are located more than 1000 yards from the Pacific Ocean and its bay and
inlets, unless there has been a written, irrevocable offer of dedication or unless a governmental
entity has improved, cleaned, or maintained the lands, the five years of continual public use must
have occurred prior to March 4, 1972. In this case, the subject site is within 1000 yards of the sea;
therefore, the required five year period of use need not have occurred prior to March of 1972 in
order to establish public rights.
In addition, it is important to note that Section 1009 explicitly states that it is not to have any effect
on public prescriptive rights existing on the effective date of the statute (March 2, 1972). Therefore,
public use of property for the prescriptive period prior to the enactment of Section 1009 or utilization
of application procedures set forth in the section is sufficient to establish public rights in the
property.
d. Provision of Public Access Equivalent in Time. Place and Manner
As noted previously, where there is substantial evidence of the existence of a public access right
acquired through use, and a proposed development would interfere with that right, the Commission
may deny a permit application under Public Resources Code Section 30211. However, the
Commission could also consider alternatives that would preclude the interference or adverse effect
through modification or relocation of the development and/or an offer of public access that is
equivalent in time, place and manner.
In this case, that applicant has made no offer with regard to modification or relocation of the
development to preclude the interference or adverse effects upon a public right of access that may
have been acquire through use of the property. Nor has the applicant offered public access that is
equivalent in time, place and manner. Were the applicant to offer to modify or relocate the
development, the Commission would need to assess whether the project was consistent with
Section 30214 of the Coastal Act, which directs the Commission to implement the public access
policies of the Act in a manner that balances various public and private needs. This section applies
to all the public access policies, including those dealing with rights acquired through use.
Therefore, the Commission must evaluate the extent to which an area protected or offered for
access is in fact equivalent in time, place and manner to the use made of the site in the past. If the
Commission determines that the protected or offered area is, in fact, equivalent in time, place, and
manner to the access use made of the site in the past, the Commission need not do an exhaustive
evaluation to determine if substantial evidence of an implied dedication exists, because regardless
of the outcome of the investigation, the Commission could find the project as a whole consistent
with Section 30211. However, again, no such offer has been made in this case.
With an appropriate offer, even if an investigation indicated substantial evidence of an implied
dedication, the project would not interfere with such public rights because it protected an area which
is equivalent in time, place and manner to the access previously provided in the area subject to the
implied dedication. As such, the Commission could find the proposed project consistent with
Section 30211. If an investigation indicated that substantial evidence of an implied dedication was
lacking, the Commission could also find that the proposed project could be consistent with Section
30211.
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The letters and survey responses submitted by members of the public about prior public use of the
site provide an indication of the time, place and manner of public access use that has occurred.
The responses from the public indicate that the site has been used for access to the beach, view of
fireworks, viewing of the ocean, and walking dogs. The responses contain no indication that the
uses made of the site were limited to certain days of the week or times of day. It appears that
people used the lot anytime they wanted. According to responses received, no permission to use
the property had been requested by or granted to the vast majority of the users.
Furthermore, the site is visually prominent as one approaches the bluffs from inland public streets.
Presently, an individual walking from West Paseo de Cristobal toward the site along La Rambla
street sees an existing vehicular gate at the head of Boca del Canon street, which is the entryway
to the La Ladera residential community. The subject site is located to the right side of the gated
entry. The existing gate is a visual deterrent to public access. However, the individual
approaching the site can see across the subject lot toward the bluffs and ocean beyond. In the
current condition , there are clear visual cues available to guide individuals across the subject lot
toward the bluffs and beach access beyond. Any alternative access proposed would need to
address this issue as well.
2.

Analysis of Project with regard to Section 30212

Section 30212 of the Coastal Act states that public access from the nearest public roadway to the
shoreline and along the coast must be provided in conjunction with new development projects
except where 1) it would be inconsistent with the protection of fragile coastal resources or 2)
adequate access exists nearby. The Commission notes that Section 30212 is a separate section of
the Act from Section 30211, the policy which states that development shall not interfere with the
public's right of access to the sea where acquired through use. The limitation on the requirement
for the provision of new access imposed by Section 30212 does not pertain to Section 30211 . Even
if public prescriptive rights of access have accrued over trails in areas near other public access, so
that one could argue that preservation of those trails would be duplicative, Section 30211 requires
that development not be allowed to interfere with those rights. As such, the presence of formal
public access in the vicinity of the subject site would not preclude the potential for public rights on
the subject site requiring Commission protection.
In this case, the nearest formal vertical coastal access available is approximately 1/2 mile upcoast
of the subject site via the T-Street public access point (Exhibit 7). The T-Street public access point
is an enclosed pedestrian overpass with stairs leading from Paseo de Cristobal to the beach below.
Lateral access along the Pacific Ocean and sandy beach is available adjacent to the T-Street
access point, seaward of the OCTA railroad tracks. There is another formal access point
approximately 3/4 mile downcoast of the subject site, known as Lost Winds, that provides access to
the beach from Calle de Los Alamos via a steep stairway. This accessway is described in the City's
LUP as being within a residential area that is more difficult for non-residents to find. Both
accessways contain stairways that are more difficult to use by those of limited mobility.
According to the City's certified Land Use Plan, the subject site is located within an area of the City
that individuals tend to prefer for beach access due to the presence of support facilities and more
direct accessibility from major transportation routes than other areas within the City. The subject
site is accessible from Paseo de Cristobal, which is one of a few streets that provide easy
accessibility to the beach from the El Camino Real/Interstate 5 freeway exits. Clearly, adequate
formalized public access does not exist to serve existing recreational demand, as evidenced by the
significant informal use of the site for access. In this case, and particularly where there is
substantial evidence of an implied dedication over the subject lot, 30212 requires that access
across the lot be provided in connection with the new development. The proposed project offers no
such access. Therefore, the proposed project must be denied.
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3.

Conclusion

As discussed previously, the Commission cannot approve development that is inconsistent with the
public access policies of the Coastal Act. Substantial evidence has been presented to indicate that
prescriptive rights of access to the ocean have been acquired at this site and would be adversely
impacted by the proposed development at this location. As proposed, development at the subject
site would interfere with the public's right of access over this site. Therefore, the Commission
hereby denies the proposed project based upon inconsistency with Section 30211 and 30212 of
the Coastal Act.

C.

Geology/Hazards

Section 30253 of the Coastal Act states, in pertinent part:

New development shall:
(/)

Minimize risks to life and properly in areas of high geologic, flood, and fire
hazard.

(2) Assure stability and structural integrity, and neither create nor contribute
significantly to erosion, geologic instability, or destruction of the site or
surrounding area or in any way require the construction of protective devices
that would substantially alter natura/landforms along bluffs and cliffs.
Development upon property near coastal bluffs is inherently hazardous. Development that
requires a bluff or shoreline protective device or that may require one in the future cannot be
allowed due to the adverse impacts such devices have upon public access, visual resources,
natural landforms, and shoreline processes.
The subject site is an inland site located along a steep slope approximately 15 feet high that
descends in an easterly direction to the street Boca Del Canon, which runs along the bottom of a
coastal canyon. The majority of the site is flat, having been raised by the addition of a large wedge
of artificial fill to the level of the street. La Rambla, which borders the north and west sides of the
site. The fill is underlain by marine terrace deposits, and the bedrock is the Capistrano Formation.
There is a large landslide in close proximity to this site. In May of 1966 a large block slid on a clay
seam in the Capistrano Formation approximately 52 feet below the ground surface, destroying
several houses which were located on the west-facing bluffs southwest of the subject site.
According to the 10 February 2006 Lawson and Associates geotechnical report entitled
"Geotechnical Grading Plan Review Report for Lot 5 of Tract 4947, Boca Del Canon, City of San
Clemente, California," the headscarp of this landslide lies 128 feet south of the subject site. The
subject site was not involved in the landslide. Although redevelopment of many of the lots that
were affected by the landslide may be problematic from a geologic and Coastal Act perspective,
the subject site presents no such difficulties and is probably the easiest lot in the subdivision to
redevelop from a geologic point of view.
The proposed development consists of a two story house, with the lowest story fronting on Boca
del Canon and being excavated below the grade of La Rambla. The large wedge of artificial fill will
be removed to make room for this story. Since the undocumented fill may not be properly
compacted, there will be additional excavation below the finished grade in order to completely
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remove the artificial fill and recompact it to establish a safe pad to support the foundations.
Excavations will be as great as 16 feet below the current ground surface.
The excavations associated with the development will need to be maintained in a safe condition by
a temporary shoring system during construction. Specifications for the shoring system are
presented in the 10 February 2006 Lawson and Associates report, and structural calculations have
been prepared to these specifications and reviewed by the City. The finished development will
consist of combined retaining walls/basement walls to support the western side of the site and La
Rambla.
Because it is not clear what future development may take place off-site to the south, and to isolate
the site from potential future slope movement should the buttressing effect of the landslide mass
be removed through erosion, a row of caissons or a retaining wall will be constructed along the
southern property boundary.
The site is not subject to wave run-up or to the direct effects of coastal erosion. No known faults
traverse the site, and seismic design criteria are provided in the 10 February 2006 Lawson and
Associates report. The Commission's staff geologist has reviewed the submitted information and
visited the site, and concurs that the proposed development would assure stability and structural
integrity, and neither create nor contribute significantly to erosion, geologic instability, or
destruction of the site or surrounding area or in any way require the construction of protective
devices that would substantially alter natural landforms along bluffs and cliffs as required by
Section 30253 of the Coastal Act.
Although the proposed project could be found consistent with Section 30253 of the Coastal Act, the
Commission notes that allowing development to proceed at the subject site at this time, without
consideration, in a comprehensive manner, of the type and intensity of development potential on
the adjacent vacant lots, would prejudice alternatives that cluster development in the stable areas
and protect the public's right to physical and visual access to the shoreline. Development of the
subject lot in the manner proposed will likely reduce and or foreclose options that would otherwise
be available. Therefore, the Commission encourages the owners of these various lots to consider
a comprehensive development plan that considers and addresses all of the constraints present.

D.

Public Views

Section 30251 of the Coastal Act states:
The scenic and visual qualities of coastal areas shall be considered and protected as a
resource of public importance. Permitted development shalf be sited and designed to
protect views to and along the ocean and scenic coastal areas, to minimize the alteration of
natura/land forms, to be visually compatible with the character of surrounding areas, and,
where feasible, to restore and enhance visual quality in visually degraded areas. New
development in highly scenic areas such as those designated in the California Coastline
Preservation and Recreation Plan prepared by the Department of Parks and Recreation
and by local government shall be subordinate to the character of its setting.
San Clemente Land Use Plan. Section 305 A (Coastal Visual Resources Goals and Policies),
Policy Xll.9, states:
Promote the preservation of significant public view corridors to the ocean.
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The subject site is located seaward of the first public road. Section 30251 of the Coastal Act
requires that scenic and visual qualities of coastal areas be considered and protected.
Consequently, impacts that the proposed project may have on existing public views must be
considered.
As noted previously, the subject site is located prominently in the viewshed toward the beach,
ocean, and bluffs. Public views across the site and to the sea currently exist from a public
roadway. As shown in Exhibit 5, there is a blue water view available across the property. The
proposed project would place a structure that is approximately 14 feet tall above the centerline of
La Rambla within this existing view corridor. As a result, the blue-water views presently available
would be entirely blocked with the construction of the proposed residence. Such view blockage
would be inconsistent with Section 30251 of the Coastal Act which requires that development be
sited and designed to protect views to and along the ocean and scenic coastal areas.
A smaller residence, appropriately sited and designed, could significantly reduce or avoid adverse
visual impacts. Furthermore, a smaller residence would be more consistent with the character of
surrounding areas. According to the application submitted, the subject lot is 6,890 square feet
(whereas data available from the County Assessor records provided to the Commission from
ReaiQuest.com indicate the parcel is 7,920 square feet). According to statistics available to the
Commission from ReaiQuest.com, there are at least fifty comparably sized lots (7,920 square feet
+/- 15%) within 1/2 mile of the subject site. Other developed lots in the vicinity of the subject
vacant lot contain residences that range in size from 987 square feet to 3,000 square feet, with the
average being 1,835 square feet. The proposed residence would have 4,468 square feet of living
space, plus a 750 square foot attached garage (5,218 square feet total). Thus, the proposed
residence significantly exceeds both the average size residential structure and even the largest
residential structure on comparably sized lots in the neighborhood.
Members of the public interested in this project have compiled data regarding surrounding lots (see
Exhibit 6). Their analysis indicates that the average percentage of lot coverage with residential
structures in the vicinity of the subject lot is approximately 20%. The proposed project would have
lot coverage of 3,402 square feet of the 6,890 square foot lot area, or 49% lot coverage.
Clearly, it would be both feasible and more consistent with community character to construct a
smaller residence on the lot. A smaller residence could be both lower in height as well as sited in a
manner that reduces or avoids adverse visual impacts. Therefore, the Commission finds the
proposed development inconsistent with Section 30251 of the Coastal Act, and the proposed
project must be denied.

E.

Alternatives

Denial of the proposed project will neither eliminate all economically beneficial or productive use of
the applicant's property, nor unreasonably limit the owner's reasonable investment-backed
expectations of the subject property. Several alternatives to the proposed development exist.
Among those possible alternative developments are the following (though this list is not intended to
be, nor is it, comprehensive of all possible alternatives):
1.

No Project
No changes to the existing site conditions would result from the "no project" alternative. As
such, there would be no impacts to existing public access. The property would remain as
an undeveloped lot. This alternative would result in the least amount of effects to the
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environment and also would not have any adverse effect on the value of the property,
though it would not. in and of itself, put the property to any productive economic use.
2.

Reduced Height/Reduced Square Footage/Reduced Lot Coverage
As noted in the Public Views section of these findings, the proposed residence significantly
exceeds the size and lot coverage of residences on comparably sized residences in the
neighborhood. A smaller residence with smaller garage could be designed as a single
story structure with flat roof, partially recessed below ground in the same approximate
fashion as the first floor/basement of the proposed residence. Based on the current design,
this would provide for at least 1,200 square feet of living space plus 750 square feet of
garage/storage. The amount of living space could increase with a smaller quantity of area
devoted to garage/storage. This design would improve views across the site toward the
ocean. However, some additional changes may be necessary to incorporate public access
across the lot that would be equivalent in both time, place and manner to that which
presently exists.

3.

Lot Consolidation/Reconfiguration/Comprehensive Development Plan
Consolidation of the subject lot with one or more adjacent vacant Jots and/or reconfiguration
of lots would provide for the greatest range of flexibility with regard to the design of a
residence or residences. Reconfiguration and/or lot consolidation could also address the
visual impacts raised by the current proposal as well as provide for public access across
the lot(s) that would be equivalent in both time, place and manner to that which presently
exists and address the geologic issues inherent in the broader site. The height and
footprint of the structure(s) could be adjusted to prevent adverse impacts upon public
views. The footprint(s) of the structure(s) could be designed to accommodate public
walkway(s), public viewpoint(s) and appropriate privacy buffer(s). Geologic hazards could
be addressed comprehensively as well.

4.

Public Park
The subject lot and one or more of the adjacent lots could be developed into a park with
public view point(s), pathway(s), landscaping and parking. There is at least one written
proposal, La Rambla Park -A Proposal for Coastal Public Access in the City of San
Clemente (by Derehajlo et. at.), for a park design that would include the entire nine-lot area.
The proposal is for a view park with parking, trails and native landscaping. In this design,
the subject site, Lot No. 5, would have a small parking lot for the proposed park, a trail
head, and landscaping. This alternative would address public access and visual issues and
would avoid or minimize issues raised with regard to geologic hazards.

F.

Local Coastal Program

Section 30604(a) of the Coastal Act provides that the Commission shall issue a coastal permit only
if the project will not prejudice the ability of the local government having jurisdiction over the area to
prepare a Local Coastal Program which conforms with Chapter 3 policies of the Coastal Act. The
Commission certified the Land Use Plan for the City of San Clemente on May 11, 1988, and it
certified an amendment approved in October 1995. On April10, 1998, the Commission certified
with suggested modifications the Implementation Plan portion of the Local Coastal Program. The
suggested modifications expired on October 10, 1998. The City re-submitted on June 3, 1999, but
withdrew the submittal on October 5, 2000.
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The proposed development is inconsistent with the Chapter 3 policies of the Coastal Act.
Therefore, approval of the proposed development would prejudice the City's ability to prepare a
Local Coastal Program for San Clemente that is consistent with the Chapter 3 policies of the
Coastal Act as required by Section 30604{a). Therefore, the proposed project must be denied.
G.

California Environmental Quality Act

Section 13096 of Title 14 of the California Code of Regulations requires Commission approval of
Coastal Development Permits to be supported by a finding showing the permit, as conditioned by
any conditions of approval, to be consistent with any applicable requirements of the California
Environmental Quality Act {CEQA). Section 21080.5(d)(2)(A) of CEQA prohibits a proposed
development from being approved if there are feasible alternatives or feasible mitigation measures
available which would substantially lessen any significant adverse effect which the activity may
have on the environment.
As explained above and as incorporated here by reference, the proposed project is inconsistent
with Sections 30211, 30212 and 30251 of the Coastal Act due to adverse impacts upon public
access and views. The Commission has also found that there are feasible alternatives that would
avoid such impacts. Therefore, the Commission finds that the proposed project is inconsistent with
the California Environmental Quality Act. Therefore, the proposed project must be denied.
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EXHIBIT#4
Page 3of3
Application Number:

5-06-112
Site Plans and Elevations

~

California Coastal
Commission

Application Number:
VIew of Gated Entry to Boca del canon, the Subject Site Beyond and Entry to Footpath

5-06-112
.,..

California Coaslal

-..

Commission

View Across the Subject Site (Lot No. 5) from La Rambla
Showing Blue Water VIew that will be blocked by the Proposed Development
and Footpath Across Property

Summary for properties with in 300' radius
Address

lot size

Hying sg ft

%)of lot

303 LaRambla
304 LaRambla
305 LaRambla
307 LaRambla
309 LaRambla
310 LaRambla
311 LaRambla
316 LaRambla
317 La Rambla
319 LaRambla
320 LaRambla
323 LaRamba
324 LaRambla
325 LaRambla
326 LaRambla

0.2596
0.1338
0.1608
0.3739
0.2596
0.1741
0.1537
0.2327
0.1603
0.1521
0.2969
0.1937
0.2411
0.1599
0.2561

3342
1594
1088
2673
1617
2600
2358
2257
vacant
vacant
vacant
vacant
vacant
vacant
vacant

11.5
27.4
15.5
16.4
14.3
34.2
35.2
22.3

303 Boca DC
305 Boca DC
307 Boca DC
312 Boca DC
314 Boca DC
315 Boca DC

0.1845
0.2789
0.2794
0.169
0.193
0.142

2324
1673
3778
vacant
vacant
1684

28.9
13.7
31.0

27.2

315 PD Ctistobal
319 PD Cristobal
323 PD Cristobal
327 PD Cristobal

0.2931
0.2047
0.5087
0.6004

2279
2279
4550
5044

17.9
25.6
20.5
19.3

314 Gaviota
316 Gaviota
318 Gaviota
320 Gaviota
322 Gaviota

0.3155
0.3852
0.4495
0.4341
0.651

1301
2280
2897
2055
vacant

0.95
13.6
14.8
10.9

Average% of lot used= 20.1% (401.15 divided by 20 homes)
Average sq footage/house = 2484 sq ft. (49673 /20)

Summary of Lot Sizes, Building Sizes and Lot Coverage
Submitted by C. Rios
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FIGURE 2-5

CITY OF SAN CLEMENTE

EXHIBIT#7

COASTAL ACCESS POINTS

Pa e 1 of 4
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TABLE 2..2
m ~ -r~
SUMMARY OF EXISTING SHORELINE ACCESS POINTS IN SAN CLEMEN-·~~-~ o ~
W
2: ~
C'l

•

-e~~oco:!i!:o

I

Area
Access
Division Point t1

Estrella/

Nor1h

2
3

Locallon/Name

Regional Access:

Connection lo 1-5
Poche
Capistrano Shores Mobile Home Park
North Beach

Ave. Plea
Ave. Pica
Ave. Plco

Type of Developed
Public Access
Stairs & tunnel beneath PCH
None (Private)

Foot-Path

Type of Railroad

OijeCourt

5
6
7

Ave. W. El Portal
Mariposa
Linda Lilne Clly Park

8

Corio lane

9

San Clemente Municipal Pier

Pre&ldlol
Central

10

11

12
13
14
15
CaNIIa/
South

16

17
18

Total

·rstreet

Storm Drain Tunnel
At-Grade
AsphaH Paved At-Grade

La Boca del Canon
Lost Winds
Riviera
Montalvo
CaiAa • S. C. State Seach

San Clemenle State Beach

Ave. de las Palmetas
Calle Ariana

Ave. Pico or Ave. Palizada
Ava, Plco or Ave. Palizada
Ave, Pico or Ave. Palizada
Ave. Palizadal
Ave. Presidio

Stairway
Stairway
Asphalt paved ramp

Foot-Palh

At-Glade/Below Trestle
At-Grade
Storm Drain Tunnel

Ave. Palizadal
Ave. Presidio
Ave. Palfzadal
Ave. Presidio

Stairway

At-Grade

Fool-Palh

Undetpass & Paved
Asphalt AI-Grilde

El Camino Real

El Camloo Real
El Camino Real

Ave. Catana
Ave. Calafia
Ave. Calana

Ave. Calafia

Crlsllanltos
Crlstlanllos

Foot-Path

None (Private)
Foot-PathiStailway

Stalrwa_y
Fooi·PilthiStallway
Fool·Path

Fooi·Palh/Tunnel

None (Private)
None (Private)

# of Part<i

---,.

Crossing

Picol
Palizada
4

Amenities

-<Jt) •

At-Grade

Overpass

At-Grade
AI-Gtade
Storm Drain Tunnel
Below Treslle
At-Grade

At-Gtada Underpass

At-Grade Underpass
At-Grade

None
Nona
Plc:nlc tables, snack
bar, showers,
rcslraoms, child
play areas & lire
pits
None
None
None
Turf picnic area,
restrooms, voUeyball
courts, showers
Shares Unda Lane
AmeniUes
Restaurant, tackle,
rest rooms,
showers, picnic
tables

Off-St.
0
o
250

10

Total
10

0
100

350

On-St.

0

a._

=>
__J

'0
Q)

~

t
~

-c

0

10

0
0
135

10
15
0

135

0

5

5

133

102

235

10
10

Q)

E
Q)

w
~
rn
ro

0
(.)

2c:

Q)

E
Q)

u
c:

Restrooms,
sllowers, lire plls,
picnic tables,
volleyball courts

0

None

0

0

0

None
None
None

0

10

10

o

10
0
0

10
0
210

150

150

enro

E

,g
o

Reslrooms, snack
bar, lire plls,
showers

210

Reslrooms.

rn

Q)
0)

~

-e'0
Q)

~

X

:ZOO

0

200

showers, picnic
tables, ba1becues
None

0

Nona

0

0
0
422

0
0

928

1.350

w

Chapter 2: Area Description

•

Access Point 11: La Boca del Canon
This private access is reached by either Avenida Presidio or El Camino
Real exits from the I-5 Freeway. It is located on La Boca del Cano14 a
private residential street which connects to West Paseo de Cristobal. The
beach is reached by crossing the railroad track via two at-grade locations
(see Figure 2-16).
Parking is limited to on-street spaces for residents, and their guests, of La
Boca del Canon. There are no public facilities on the beach at this location.

•

Access Point 12: Lost Winds
The Lost Winds beach access is located 435 feet south of Leslie Park, off
the streets CaUe de Los Alamos and Cane Lasuen (see Figure 2-17).
Originally named after the street "Lasuen, 11 mispronunciation over the years
has transfonned the name of this beach to "Lost Winds." The Lost Winds
access is a ten foot wide easement between two residences with a dirt path
that leads from the street down a steep slope. Steps fanned from railroad
ties lead to a dirt path that slopes gradually down a small valley to the
beach. The railroad is crossed at-grade, and there are no public facilities on
the beach. Parking at both Leslie Park and Calle de los Alamos is limited to
on-street spaces.
The Lost Winds access is located within a residential area, and for this
reason, it is used primarily by local residents of San Clemente. Lost Winds
is a popular smfbreak.

EXHIBIT#7
Page 3 of4
Application Number:

5-06-112

c
Excerpted Pages from San Clemente Coastal Element (Certified LUP)

California Coastal
Commission

Ch.apter 2: Area Description

FIGURE2-15

Access Point 10 • "T" Street

FIGURE 2-16

Access Point 11 ~La Boca del Canon

Gate access to an at·grade crossing

EXHIBIT#7
Pa e 4of4
Application Number·

2-32

5-06-1 '
..._

Excerpted Pages from San Clemente Coastal Element (Certified LUP)

.a.

California Coastal
Commission

Summary of Prescriptive Rights Surveys Submitted as of October 31 , 2006

Record

~ Last Name
1
2
3
4
5
6
7
8
9
10

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33

34
35

First Name
FRANCISCO
ROSEMARIE
FRANCISCO
RICHARD
SHACKLEY
DANA
GAFFNEY
CHRISTINA
TRIMMER
BRAD& KELLY
FAYER
FRISER
BYERS
MELINDA
PATRICIA
CHAPMAN
MESERVE
SUSAN
SHARYN
INSLEY
CONLON
MIKE & FAMILY
MCBRIDE
JULIE
TATALA
JAN
..Anonlmity
Requested
VANDAM
MARK
FOLEY
GERARD
GINA
HAZLETT
KRISTIN
RANDALL
DARAKJIAN
SPIKE
MCINTYRE
KATE
DAVID
HAYDEN
WAYNE
MCMURRAY
MCMURRAY
JEAN
PARLOW
WHITNEY
SCHMITT
KATHLEEN
ADRIANCE
E. LEIGH
CURRAR
JILL
DELANTY
RICK
KARIN
GALLAGHER
EADS
TOM&MARISA
STROTHER
SUSAN
MONTGOMERY SAM
MONTGOMERY SAM & LINDA
HILL
JUSTIN
NAMIMATSU
KRISTEL

Distance
(Miles)
59.9
59.9
442
434
89
77
71
18.7
16.3
9.3
7.6
33
31.8
15.2
8.9
8.8
7.2
5.7
1.9
0.8
0.7
0.7
0.7
0.7
0.7
0.6
6
5.8
5.4
3.2
2.2
2.1
2.1
2
1.7

#Others
Location
Began Use
Tlmu Used
Obse[];ed
1974
DOZENS/100'S
2-10
STATE
1974
DOZENS/100'5
1-15
STATE
2-10
STATE
1987
10
STATE/CITY
1974
100'S
2-10
1993
STATE
ON AND OFF
10-35
1990
STATE
200
3
STATEINEIGHBOF
1962
1000'S
no response
COUNTY
1980
100
3-5
1959 (TO BE
COUNTY
100'S
3-5
COUNTY
1965
3224
5
COUNTY
1978
1,000
2-5
COUNTY/CITY
1974
100'S
2-10
1993
100+
COUNTY/CITY
2-4
COUNTY
1995
400
1- 2+
COUNTY
1987
3800
2
COUNTY
1969
1000+
3+
COUNTY
1972
500
10-20
CITY
NUMEROUS
5
2000
CITY
1994
NUMEROUS
10
3-5
1985
CITY
3000
CITY
1991
100'S
3-6
CITY
1995
100+
1-3
CITY
1995
100+
1-3
2000
NUMEROUS
CITY
5-7
CITY
1984
6864
0-10
CITY
1980
1 -2
4056
1983
CITY
200
1 - 10
1974
CITY
100'S
1-4
2-5
CITY
1986
300
1974
CITY
8320
2-10
1976
3120
CITY
1-6
CITY
1978
1000'S
no response
CITY
1986
1000
5-15
1990
100'S
CITY
1-2
100 +
10+
CITY
1990

Specified Use
of 317 La Rambla
YES
YES
Unclear
Unclear
Unclear
Unclear
Unclear
YES
YES
YES
YES
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
YES
YES
YES
YES
YES
YES
YES
YES
YES
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear

California Coastal Commission
Exhibit No. Sa
Survellli lgentiflling 5 or MQr~ Y~~rl! Qf Use ! i.e. Use of the Area without Pennission for the Pr~l!gj [!tive Period)
Page 1

Summary of Prescriptive Rights Surveys Submitted as of October 31, 2006

Record
~
36
37
38
39
40
41
42
43
44

45
46
47
48
49
50

51
52
53
54
55

56
57
58
59
60
61

62
63
64
65
66
67
68
69
70

last Name
HURLBUT
MAZIEK
MCCOY
KEISKER
SIMON
BROOKS
FERRANTO
FREET
GOIT
JOSSE
JOSSE
MERRILL
WIGGINS
WRIGHT
VLEISIDES
HELM
UIRWOOD
ANDERSON
CADDY
DURAN
GALLIGAN
GALLIGAN
GASKIN
SCHOENIG
SIMONELLI
DETTONI
MACKEY
NEHER
RIOS
RIOS
SMITH JR.
CROSS
BONAR
BONAR
BONAR JR.

First Name
KARON&JEFF
JENNIFER
BRIDGET
JAMES B., JR.
STEPHEN
EDWARD
DALE
UIRA
JENNY & WILLIAM
AUIN
NICOLE
ARLENE
ANDREW
AUIN
NICK
STANDIFORD
CHARLES & ALLIE
MARILY
ALISTER
EDWARD
DEBBIE
RICHARD
SHILOH
TODD
JANENE & FAMILY
JOHN
ELENE
RUSSELL
CHRISTINE
MAGGIE
WILLIAM
ELIZABETH ANN
ANN
MARIAN
KENNETH

Distance
{Miles)
1.2
1.2
0.8
0.7
0.7
0.6
0.6
0.6
0.6
0.6
0.6
0.6
0.6
0.6
0.6
0.5
0.5
0.4
0.4
0.4
0.4
0.4
0.4
0.4
0.4
0.3
0.3
0.3
0.3
0.3
0.3
0.3
0.1
0.1
0.1

location
CITY
CITY
CITY
CITY
CITY
CITY
CITY
CITY
CITY
CITY
CITY
CITY
CITY
CITY
CITY/STATE
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood

Be9:!!n Use
1976
1999
1984
1996
1981
1987
1993
1989
1980
1998
1999
1985
1987
1973
1963
1982
1977
2000
2000
1996
1977
1977
1993
1995
1990
1982
1981
1983
1986
2000
1998
1987
1981
1990
1975

Times Used
4680
100+
DAILY
200-300
1000
1000
5x/WEEK
100+
26,820
1500+
DAILY
3·4x/WEEK
NUMEROUS
1000'S
2000-3000
NUMEROUS
100'S
900
500
100+
1000'S
1000'S
NUMEROUS
600
10000
3-Sx/WEEK
UNKNOWN
300
2862
NUMEROUS
2900
2660+
100'S
DOZENS
100'S

# Othel'$
Observed
8·10
2·10
10.15
2-20
no response
1-10
2·3
3+
15
2

3
2·10
1·10
5-10
2-20
1• 5
2·5
1-6
1-7
1-4
2-6
2·6
14
3·5
3-4
1-10
4·8
1 -100
1-5
5-7
1-30
2-30
SEVERAL
SEVERAL

4-6

Specified Use

S!f ~j Z L1 Bilmb:lll
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
YES
YES
YES
YES
YES
YES
YES
YES
YES
YES
YES
YES
YES
YES
YES
YES
YES
YES
YES
YES

California Coastal Commission
Exhibit No. 8a
§!.lrv~:-i!21Qenlif~ing 5 or More Years of Use {i.e. Use of the Area without Permission for the PrescriQtive PSlriod)
Page2

Summary of Prescriptive Rights Surveys Submitted as of October 31, 2006

Record
~
71
72
73
74
75
76

n

78
79
80
81
82
83
84
85

86
87

88
89
90

91
92
93
94
95
96
97

98
99
100
101
102
103
104
105

Last Name

HAYES
HAYES
LEWIS
MCGUIRE
MCGUIRE
MESERVE
STEBLAY
STROTHER
TAYLOR
DALLABETIA
HENDRICKSON
OMAR
OMAR
BANKS
CARTER
CUNNINGHAM
CUNNINGHAM
CUNNINGHAM
DOLLAR
EMPERO
EMPERO
EMPERO
EMPERO
FORTUNA
GASKIN
GASKIN
GIANNA
HERRINGTON
HERRINGTON
KING
MCDONALD
PEZMAN
PIKE
SIMONELLI
SIMONELLI

First Name
JOHN
BETTYE
VIVIAN GIROT
HARRY
SALLY
KATHARINE
MOLLY
LEE
SHALA
SUZANNE
TED
STEVE
MARIA
D. SCOTT
MATT
JEFF
DONNA
KELSEY
MICHAEL
ED
JACK
SAM
TAMARA
SAM
LISA & FAMILY
JAMES
SIMONELLI
TOM
BECKY
PATRICK
CINDY
THOMAS
ROXANNE & NELS<
JOHNJ.
ANGELO

Surve~

Distance
{Miles)
0.1
0.1
0.1
0.1
0.1
0.1
0.1
0.1
0.1
0.5
0.5
0.5
0.5
0.4
0.4
0.4
0.4
0.4
0.4
0.4
0.4
0.4
0.4

0.4
0.4
0.4
0.4
0.4
0.4
0.4
0.4
0.4
0.4
0.4
0.4

Location
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighbomood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood

#Others
Observed
TimH!Jsed
Be9!!n Use
1973
2296
1-12
1973
2296
1 -12
DAILY
1-5
1988
2-6
1985
NUMEROUS
1985
NUMEROUS
2-6
1976 (ANDE
3+
300
1g92
728
4-5
1976
1000+
1 -5
1973
600+
3-6
14
1979
2080
2 -100'$
2000
30
3-4x/WEEK
8+
1994
8+
1994
3-4x/WEEK
3744
1994
3
50-100
200x!YEAR
1993
3-4
2000
800
2000
1000
3-4
1000+
2000
2-10
1-10
1960'S
1000'S
1995
4015
2-3
1•3
1995
1716
1995
1-3
1716
1995
1-3
2860
1995
5-10
NUMEROUS
1978
2900+
3-5
1980
:JWEEK-EVERYDJ
3-5
1989
500
4-6
1990
2+
3x/WEEK
1990
2+
3x/WEEK
1987
1000APPROX
3
1988
DAILY
10-100'8
1986
500
1-10
1990
5840
30
1987
2x/WEEK
4-6
1994
3-4
500

Specified Use
of 317 l..a R8mbla
YES
YES
YES
YES
YES
YES
YES
YES
YES
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear

Califomia Coastal Commission
Exhibit No. 8a
ldentif~ng 5 or MQre Y~l!rl! of Use {i.e. Use of the Area without Permission for the Prescrigtive Period)
Page3

Summary of Prescriptive Rights Surveys Submitted as of October 31, 2006

Record
Number
106
107
108
109
110
111
112
113
114
115
116
117
118
119
120
121
122
123
124
125
126
127
128
129
130
131
132
133
134

l,.ast Name
SIMONELLI
TURNEY
WHITAKER
WHITAKER
ARMSTRONG
CRUSE
DIEHL
FITZPATRICK
RIOS
VICK
YEILDING
MCGEE
WICKS
WICKS
BOISSERANC
BOISSERANC
EADS
EADS
JASO
JASO
KABEL
LATIEIER
MORTON
SCIBELLI
SCIBELLI
STEBLAY
STEBLAY
STEVENS
TAYLOR

First Name
TONY
NORMA
JEFF
DARYL
CASEY
GREG
ROBERT & FAMILY
CAROLE
GARRETI
MARCY
DAN
MARY
TOM
LINDA
FRANK
SYLVIA
THOMAS
MARILYN
TOM
LADONNA
ROBERT
DOLORES
JUDITH
DALE
STEPHEN JR.
KELLY
PHILIP
DIANE
CYNTHIA

Distance
(Miles)
0.4
0.4
0.4
0.4
0.3
0.3
0.3
0.3
0.3
0.3
0.3
0.2
0.2
0.2
0.1
0.1
0.1
0.1
0.1
0.1
0.1
0.1
0.1
0.1
0.1
0.1
0.1
0.1
0.1

L~on

Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood

BeganUii
1992
1986
1996
1996
1996
1987
2000
1980
1996
1997
1970
1968 (AND E
1986
1986
1989
1989
1969
1969
1974
1974
1981
1972
1975
1979
1986
1992
1992
1985
1980

Timti!.!sed
1000
100'S
4-5xiWEEK
4-5x!WEEK
NUMEROUS
100'S
200
NUMEROUS
NUMEROUS
100'S
1500 +
NUMEROUS
1000+
1000+
5525
5525
14,400
14,400
100'5
100'S
1100
DAILY
10000
NUMEROUS
NUMEROUS
5000+
500+
tOO'S
1000'S

#Others
Observed
2-3
1• 3
SEVERAL
SEVERAL
3-5
2-12
1-2
20-40
1-10
5-10
2-10
1 -10
0-6
0-6
3-4
3-4
5-10
5-10
2-12
2 ·12
1. 20
3-5
no response
no response
35-55
3-150
2-6
2-3
1•4

Specified Use

of 317 La Rambla
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear

California Coastal Commission
Exhibit No. Sa
Survevs Identifying 5 or More Years of Use tl.e. Use of the Area without Permission for the Prescriptive Period )
Page 4

Summary of Prescriptive Rights Surveys Submitted as of October 31, 2006

Record
Number
1
2
3
4

5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

Last Namt
AMES
DOUGHERTY
BOLSTER
ROSS
WOLF
COHEN
SCIBELLI
MANDEL
RIDGE
RIDGE
RJDGE
BRAIL
VORELL
HENDRICKSON
VAN DER MEULER
MACFADEN
WARNER
VICK
ROSS
HILLYARD
CUEVA
COON
HOWARD
HEALY
HEALY
CADENHEAD
MARSH
KRAUS
FERRANTO
MANDEL

First Name
RAMONA
STEPHANIE
JULIE ANNE
JOAN
LYNN
RUTH
MICHELLE & STEPHEN
ANDREA
JIM
SAM
KIMBERLY
RICK
TERRY
BRIGID
LAlLA
NANCY
DORIS
KAYLA
JOAN
BRETI
JASMIN
CINDY
CHRIS
DOUG
NINA
PHILIP
DREW
CONSTANCE
NANCY
RICHARD

#others
Obsen:ed
Begl,!n!,la
Times!.!!!!;!
3T04?
2002
4 -5
1 -3
2002
NUMEROUS
4-5
2002
200
2002
200
20
1 -3
2003
468
1 -3
2003
156
15-20
1 -3
2003
700+
1-25
2004
1 -15
2005
250
2005
700
50
3-15
2005
250
2006
100+
2-3
No resposne
2 x per day/every c no response
2-100'S
No resposne
MANY
No resposne
3?
1-4
Noresposne
20x/PER YEAR
no response
SOO+
2-3
No resposne
No resposne
2002
200
20
2002
3-4x/WEEK
3-S
2000
No Response
Several x/Week
3to s
2004
2004
10
s
2002
so
3T05
2002
so
3T05
100
1 T05
1986/2006 Unclear
200-300
2006
STO 10
250+
1 T03
2003
2
2003
3X/WEEK
EVERYDAY
LOTS
ALL THE TIME

Survevs Identifying Recent Use !Less than 5 Years! or No Resoonse
(i.e. Use of the Area without Permission for Less than the Prescriptive Period!

Specified Use
of 317 La Rambla
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
YES
YES
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
Unclear
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Summary of Prescriptive Rights Surveys Submitted as of October 31, 2006

Last Name

GARREn
SHEPLAY
TAYLOR
GIROT
JOBST
CARTER
DETIONI

First Name
VICTORIA
JULIE
WILLIAM
CHARLES
STEVEN
M.CHRISTINA
CAROL

Began Use

Times Used

1952
1968

No Response

1960'S

6240+
300+

1966
1986

1000+

1993

Several xlweek
Numerous

1980

300

#Others
Observed OTHER COMMENT
No Response REC'D PERMISSION
40
ASKED FOR PERMISSION; but used as if public park
No Response REC'D PERMISSION FROM TAFES
1-45+
NO RESPONSE TO 'DID YOU ASK PERMISSION'
5-10
NO RESPONSE TO 'DID YOU ASK PERMISSION'
3 TO 20
NO RESPONSE TO 'DID YOU ASK PERMISSION'
1 TO 10
NO RESPONSE TO 'DID YOU ASK PERMISSION'

Surveys Stating Pennission for Access was Obtained or No Response

Califomia Coastal Commission
Exhibit No. Sc
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Transaction History Report

r~ P,J.~JJfj~ MAP 9 •yomu~~>ppi~TJ

Transaction His tory Report for:
217 VISTA MARINA, SAN CLEMENTE, CA, 92672·
Sale
Safe Recording Date:
Sale Date:
Recording Doc No:
Document Type:
Buyer:

Seller:

Sale Price:
9/22/2017
Sale Price Type:
9/21/2017
2017000403662
Title Company:
GRANT DEED/DEED OF TRUST
GRAHAM PROPERTY MANAGEMENT LLC
MARTIN, STEVEN P; MARTIN, GRACE P

$1,250,000
FIRST AMERICAN TITLE CO

Sale
Sale Recording Date:
Sate Date:
Recording Doc No:
Document Type:
Buyer:
Seller:

Sale Price:
6/14/2017
616/2017
Sale Price Type:
2017000243806
Title Company:
QUITCLAIM/DEED OF TRUST
MARTIN, STEVEN P; MARTIN, GRACE P
MARTIN, STEVEN P; MARTIN, GRACE P

Sale
Sale Recording Date:
Sale Date:
Recording Doc No:
Document Type:
Buyer:
Seller:

Sale Price:
6/14/2017
Sale Price Type:
6/612017
2017000243805
Title Company:
QUITCLAIM/DEED OF TRUST
MARTIN, STEVEN; MARTIN, GRACE P
MARTIN, STEVEN P; MARTIN, GRACE P

Sale
Sale Recordi ng Date:
Sale Date:
Recording Doc No:
Document Type:
Buyer:
Seller:

Sale Price:
11/1812014
1113/2014
Sale Price Type:
Title Company:
2014000497175
GRANT DEED/DEED OF TRUST
MARTIN, STEVEN P; MARTIN, GRACE P
SHIMOKAHA VISTA MARINA LLC

$1,150,000
USA NATIONAL TITLE COMPANY

Sale
Sale Recording Date:
Sale Date:
Recording Doc No:
Document Type:
Buyer:

Seller:

3/29/2007
3/27/2007
2007000199524

Sale Price:
Sale Price Type:
Title Company:

ALLIANCE TITLE SAN DIEGO

CUMMING, JAMES F; CUMMING, SHEILA B
SHIMOKAHA VISTA MARINA LLC

Finance
Mtg Recording Date:
Mig Document No:
Document Type:
Lender:

3/29/2007
2007000199525
DEED OF TRUST
OHIO SAVINGS BANK FSB

Mig Loan Amount:
Mtg Loan Type:
Mtg Rate Type:

3/15/2007
3/1312007

Sale Price:
Sale Price Type:
Title Company:

$950,000
UNKNOWN

Sale
Sale Recording Dale:
Sale Oale:
Recording Doc No:
Document Type:
Buyer:
Seller:

2007000166546

GRANT DEED/DEED OF TRUST
CUMMING, JAMES F; CUMMING, SHELIA B
SHIMOKAHA VISTA MARINA LLC

Sale
Sale Recording Date: 111812007

Sale Price:

https:/ldc1 .spatialslream.com/GetByKey.aspx?dataSource=SS .Prop. Transactions/Transactions&keyNama=P ROPERTY_I D&keyValue=060590742975... 112
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Transaction History Report
Sale Date:
Recording Doc No:
Docom en t Type :
Buyer:
Seller:

12/21/2006
2007000034S39
QUITCLA IM/DEED OF TRUST
SHIMOKAHAVISTA MARINA LLC
SHIMOKAHA LLC

Sale Price Type:
Title Company:

Finance
Mig Recording Date: 1124/2005
Mig Document No:
Document Type:
Lender:

Mtg Loan Amount;
Mtg Loan Type:
DEED OF TRUST
Mtg Rate Type:
1ST PACIFIC BANK OF CALIFORNIA

$500,000

VARIABLE

Sale
Sale Recording Date:
Sale Date:
Recording Doc No:
Document Type:
Buyer:
Seller:

8/18/2003
7/9/2003
2003000998585
GRANT DEEDJDEED OF TRUST
SHIMOKAHA LLC
BRUNNER, CLYDE W

Sale Price:
Sale Price Typ e:
Title Company:

$1,250,000

8118/2003

Mtg Loan Amount:
Mtg Loan Type:
Mig Rate Type:

$937,500

Sal e Price:
Sale Price Type:
Title Company:

$ti5,000

COMMONWEALTH LAND TITLE CO

Finance
Mtg Recording Date:
Mig Document No:
Document Type:
Lender:

2003000998586
DEED OF TRUST
1ST PACIFIC BANK OF CALIFORNIA

UNKNOWN

VARIABLE

Sale
Sale Recording Dale:
Sale Date:
Recording Doc No:
Document Type:
Buyer:
Seller:

11/212000
101612000

20000592083

INVESTORS TITLE COMPANY

GRANT DEED/DEED OF TRUST
BRUNNER, CLYDE
LUXOUR LEVEL 10 CONSTRUCTION

Sale
Sale Recording Date:
Sale Da te:
Recording Doc No:
Document Type:
Buyer:
Seller:

11(2/2000
10/30(2.0 00

20000592082
QUITCLAIM/DEED OF TRUST
BRUNNER, CLYDE

Sale Price :
Sale Price Type :
TiUe Company:

INVESTORS TITLE COMPANY

BRUNNER,SHAROL

Sale
Sale Recording Date:
Sale Date:
Recording Doc No:
Document Type:
Buyer:
Seller:

7nt1998
Sale Price:
Sale Price Type:
5/11/1998
19980433474
TiUe Company:
GRANT DEED/DEED OF TRUST
LUXOUR LEVEL 10 CONSTRUCTION INC
KAIN JOHN F; KAIN, BARBARA K

$485,000

FIRST SOUTHWESTERN TITL.E CO

Finan~

Mtg Recording Date:
Mtg Document No:
Document Type:
Lender:

717/1998
19980433475
DEED OF TRUST
JOHN F KAIN

Mtg loan Amount:
Mig Loan Type:
Mtg Rate Type:

$385,000
SELLER TAKE..SACK

hllps:l/dc 1.spatialstream.comfGetByKey.aspx?dalaSource=SS.Prop.Transacllons/Transactions&keyName=-PROPERTY_ID&keyValue=060590742975.. .
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Property Detail Report

4/18/2019

Property DetaH Report for;
217 VISTA MARINA, SAN CLEMENTE, CA. 92672Owner Information:
Owner Name:

GRAHAM PROPERTY MANAGEMENT LLC

Mailing Address:
Vesting Code:

23638 LYONS AVE# 456, NEWHALL, CA, 91321·2513

Phooo Number:

Location Information:
Legal Description:

N TR 822 BLK 10 LOT 31 TR 822LOT 31 BLK 10 ALL ·EX NELY 45FT-IN LOT

County:
APN:
Twnshp-Rnge-Sect:
Legal Lot:
Subdivison:

ORANGE
692-252·01
31

Last Market Sale Information:
9/22/2017

Sale Date:
Sale Doc No:
Transfer Doc No:
1st Mtg Doc No:

Sale Type:
Deed Type:
Tille Company:
Lender:
Seller Name:

2017000403662

FIPS Code:
Alternative APN:
Legal BookfPage:
Legal Block:

06059

Census TrcVBik:
Map Ref:
Tract No:

042103/3
J5-992

822

10

Sale Price:
Price Per SqFt:
Price Per Acre:

$1,250,000

1st Mtg Amount:

$

$1,470,588

151 Mtglnt Type:
2nd Mtg Amount:

$

2"d Mtg In! Type:
SALES PRICE OR TRANSFER TAX ROUNDED BY COUNTY
GRANT DEED/DEED OF TRUST
FIRST AMERICAN TITLE CO
MARTIN, STEVEN P; MARTIN, GRACE P

Property Characteristics:
Building Area:
Living Area:
Garage /\re3:
Basement Area:
Parking Type:
Yr BuiltfEffective:

Total Rooms:
Bedrooms:
Baths:
Fireplace:
No of Stories:
Quality:

0

Construction:
Heat Type:
Air Cond:
Roof Type·
Roof Material:
Style:

Pool Code:

Tax and Value Information:
Assessed Value:

$1,250,000

Land Value:

$1,250,000

Improvement Value:

Assessed Year:
Properly Tax:
Improvement o/o:

2018
$13,598

$1,307,000

Est Market Val:
Assessor Appd Val:
Tax Exemption:

Site Information:
Assessor Acres:

0.85

Zoning:

Land Use Code:

Assessor Lot SqFt:

36,962

No of Buildings:

Land Use Desc:

LotW/0:
Calculated Acres:
Calculated Lot SqFt:

Of
0.7842
34,160

Res/Cornm Units:
Sewer Type:
Water Type:

County Use Code:

465
RESIDENTIAL
LOT

1

https:/ldc1.s patialstream.com/GetByl<.ey.aspx?dataSourca=SS. Pro p.PropertyDetaill~ropertyDetail&keyName=LOCATION_ID&keyValue=US_06_ 059_ ...
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CITY OF SAN CLEMENTE
LOCAL COASTAL PROGRAM
LAND USE PLAN

February 2, 2016

LOCAL COASTAL PROGRAM
LAND USE PLAN

CITY OF SAN CLEMENTE

Community Development Department
910 Calle Negocio, Suite 100
San Clemente, CA 92673
(949) 361-6100
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c. Be consistent with requirements imposed by an air pollution control district or the
State Air Resources Control Board as to each particular development.
d. Minimize energy consumption and vehicle miles traveled.
e. Where appropriate, protect special communities and neighborhoods that, because
of their unique characteristics, are popular visitor destination points for recreational
uses.

5.3

Goals and Policies

GOAL 5-1 Minimize risks to life and property in areas of high geologic, flood, and fire
hazard. Assure stability and structural integrity, and neither create nor contribute
significantly to erosion, geologic instability, or destruction of the site or surrounding area
or in any way require the construction of protective devices that would substantially alter
natural landforms along bluffs and cliffs

5.3.1 Coastal Bluff and Shoreline Development
HAZ-1 Beach Front Setback. Proposed development on a beach front lot shall be
setback:
a. In accordance with a stringline; or
b. In accordance with the underlying zoning district setbacks.
c. No part of a proposed new accessory structures shall be built farther toward
the beach front than a string line drawn between the nearest corners of adjacent
accessory structures.

HAZ-2 8/ufftop Setback. Proposed development, redevelopment, and accessory
structures requiring a foundation on blufftop lots shall be set back at least 25 feet
from the bluff edge, or set back in accordance with a stringline drawn between the
nearest corners of adjacent structures on either side of the development. City
Planner shall determine which of the setbacks shall be applied to a development
based on the geology, soil, topography, existing vegetation, public views, adjacent
development, and other site characteristics. A structure developed prior to the
Coastal Act could be considered in the stringline setback when it is in character
with development that was approved under the Coastal Act. This minimum setback
may be altered to require greater setbacks when required or recommended as a
result of geotechnical review required by policy HAZ-27.
HAZ-3 Blufftop Swimming Pool Setback. The minimum setback for swimming pools
is 25 feet from the bluff edge. All new or substantially reconstructed swimming
pools shall incorporate a leak prevention/detection system.
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HAZ-4 Bluff Face Development. New permanent structures shall not be permitted
on a bluff face, except for public access facilities, including walkways, overlooks,
stairways, and/or ramps, may be allowed within the shoreline/bluff top setback
established to provide public beach access where no feasible alternative means
of public access exists by Polies HAZ-2 and HAZ-17 provided they meet the
following criteria:
a. Must be designed and constructed to minimize landform alteration of the
oceanfront bluff face;
b. Does not contribute to further erosion or cause, expand, or accelerate instability
of the bluff;
c. Visually compatible with the surrounding areas;
d. Does not require shoreline protection devices;
e. Must be sited and designed to be easily relocated or removed without
significant damage to the bluff or shoreline; and

HAZ-5 New Development and Accessory Structures in Bluff Setbacks. All new
development, including additions to existing structures, on bluff property shall be
landward of the setback line required by Policy HAZ-2. This requirement shall
apply to the principal structure and accessory or ancillary structures such as
guesthouses, pools, and septic systems, etc with a foundation. Accessory
structures such as decks, patios, and walkways, which are at grade and do not
require foundations may extend into the setback area and shall be sited in
accordance with a string line, but no closer than 10 feet to the bluff edge, provided
such accessory structures:
a. Such accessory structures are consistent with all other applicable LCP policies;
b. Such accessory structures are sited and designed to be easily relocated
landward or removed without significant damage to the bluff area,
c. Such accessory structures will be relocated and/or removed and affected area
restored to natural conditions when threatened by erosion, geologic instability,
or other coastal hazards, and

HAZ-6 Bluff/Shoreline Landscaping. All landscaping for new blufftop or shoreline
development or redevelopment shall consist of native, non-invasive, droughttolerant, fire-resistant species and any approved irrigation system shall be low
volume (drip, micro jet, etc.). Excessive irrigation on bluff top lots is prohibited.
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HAZ-7 Stability Requirements for Foundations on Bluffs. The City may consider
options including a caisson foundation to meet the stability requirement and avoid
substantial alteration of the natural landform along the bluffs where setbacks and
other development standards would preclude new development on a bluff top
parcel. COPs for any such residence shall have a condition that expressly requires
a waiver of any rights to new or additional bluff retention devices which may exist
and recording of said waiver on the title of the bluff top parcel.
HAZ-8 Public Non-conforming Facilities. Publicly-owned facilities that are existing,
legal, non-conforming, and coastal dependent uses, such as public access
improvements, restrooms, and lifeguard facilities, on the beach area may be
maintained, repaired and/or replaced as determined necessary by the City. Any
such repair or replacement of existing public facilities shall be designed and sited
to avoid the need for shoreline protection to the extent feasible.
HAZ-9 Shoreline Development and Marine Safety. New permanent structures shall
not be permitted on the sandy beach with the exception of the proposed
redevelopment of the City's Marine Safety Headquarters building and coastal
dependent uses. Any proposed relocation or redevelopment of the City's Marine
Safety Headquarters on the sandy beach shall be located as far landward as
feasible and shall be designed to avoid the need for future shoreline protection to
the maximum extent feasible. Any COP authorizing redevelopment of the Marine
Safety Headquarters shall require any future shoreline protection device to be sited
and designed to mimic natural shoreline features where feasible, and to require a
new COP for any future shoreline protective device for the structure.
HAZ~10

Site-Specific Coastal Hazard Study. A site-specific coastal hazard study is
required for new shoreline development, prepared by a qualified professional and
based on the best available science. The study should include an evaluation to
determine whether any grading (permitted or unpermitted) has occurred and
whether the grading, if any, has had an effect on potential inundation hazard.

HAZ-11 Shoreline Management Plan. Develop and implement a shoreline
management plan for the City's shoreline areas subject to wave hazards and
erosion. The shoreline management plan should provide for the protection of public
beaches, existing development, public improvements, coastal access, public
opportunities for coastal recreation and coastal resources. The plan must evaluate
the feasibility of coastal hazard avoidance, restoration of the sand supply, beach
nourishment, and planned retreat.
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5.3.2

Coastal Canyon Development

HAZ-12 Canyon Setbacks. New development or redevelopment, including principal
structures and accessory structures with foundations, such as guest houses,
pools, and detached garages etc., shall not encroach into coastal canyons. When
there are two or more setbacks available in the standards below (e.g., stringline or
canyon edge setback), the City Planner shall detennine which of the setbacks will
be applied to a development based on the geology, soil, topography, existing
vegetation, public views, adjacent development and other site characteristics.
Coastal Canyon Setbacks shall be set back either:
a. A minimum of 30% of the depth of the lot, as measured from the property lines
that abut the bottom of the coastal canyon, and not less than 15 feet from the
canyon edge; or
b. A minimum of 30% of the depth of the lot, as measured from the property lines
that abut the bottom of the coastal canyon, and setback from the line of native
vegetation (not less than 15 feet from coastal sage scrub vegetation or not less
than 50 feet from riparian vegetation}; or
c. In accordance with house and deck/patio stringlines drawn between the
nearest corners of the adjacent structures (rear comer/side of structure closest
to coastal canyon}. A structure developed prior to the Coastal Act could be
considered in the stringline setback when it is in character with development
along the coastal canyon that was approved under the Coastal Act. The
development setback shall be established depending on site characteristics
and determined after a site visit. If a greater setback is required as a result of
the geotechnical review prepared pursuant to policy HAZ-27, the greater
setback shall apply.
d. Ancillary improvements such as decks and patios, which are at-grade and do
not require structural foundations may extend into the setback area no closer
than five (5) feet to the canyon edge (as defined in Chapter 7, Definitions),
provided no additional fuel modification is required that may impact native
vegetation. No new or redeveloped walkways shall extend into the canyon
beyond the required coastal canyon setback.

When selecting the appropriate setback from the above-referenced options, the
City Planner shall consider the following factors: safety, minimization of potential
impacts to visual resources, community character, protection of native vegetation
and equity. These additional factors may require increased setbacks depending
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on the conditions of the site and adjacent coastal resources. A variance shall be
required to allow a reduction or deviation to the canyon setbacks identified herein.

HAZ-13 Location of Canyon Development. All new development or redevelopment,
including additions to existing structures, on parcels abutting coastal canyons shall
be located on geologically stable areas as determined by the geotechnical review
prepared pursuant to HAZ-27. This requirement shall apply to the principal
structure and accessory or ancillary structures such as guesthouses, pools, and
septic systems, etc.
HAZ-14 Canyon Pool Setbacks. The minimum setback for swimming pools adjacent
to coastal canyons is 15 ft. from the canyon edge. All new or substantially
reconstructed swimming pools shall incorporate a leak prevention/detection
system.

5.3.3

Hazard Area Development

HAZ-15 Hazards Review. Review applications for new development, land divisions
and plan amendments to determine the presence of hazards and, if they are
present, ensure the hazards are avoided and/or mitigated, as required by the
policies in this Section.
HAZ-16 Development on Hillsides Canyons and Bluffs. New development shall be
designed and sited to maintain the natural topographic characteristics of the City's
natural landforms by minimizing the area of height of cut and fill, minimizing pad
sizes, siting and designing structures to reflect natural contours, clustering
development on lesser slopes, avoiding development within setbacks, and/or other
techniques. Any landform alteration proposed for reasons of public safety shall be
minimized to the maximum extent feasible. Developments partially or wholly
located in a coastal canyon or bluff shall minimize the disturbance to the natural
topographic characteristics of the natural landforms.
HAZ-17 Development Near Hazards. New development that is in proximity to a
hazard area shall be sited and designed in ways that minimize: risks to life and
property, impacts to public access and recreation, impacts to scenic resources,
impacts to the quality or quantity of the natural supply of sediment to the coastline,
adverse impacts due to runoff, and accounts for sea level rise and coastal storm
surge projections.
HAZ-18 Subdivision. Any subdivision of property in or adjacent to coastal canyons
or bluffs shall be reviewed for consistency with LCP policies. New parcels that do
not have an adequate building site area to comply with the setback standards of
these policies shall not be created.
5-10

HAZ-19 Development Exposure to Hazards. Minimize the exposure of new
development to geologic, flood (including inundation from seal level rise, wave uprush, storm surge, and stream flooding), and fire hazards. Strive to ensure that
new bluff, canyon, or shoreline development is safe from, and does not contribute
to, geologic instability or other hazards.
HAZ-20 Avoidance of Geologic and Other Hazards. Require applicants for
development in areas potentially subject to hazards such as seismic hazards,
tsunami run-up, landslides, liquefaction, episodic and long-term shoreline retreat
(including beach or bluff erosion), wave action storms, tidal scour, flooding, steep
slopes averaging greater than 35%, unstable slopes regardless of steepness, and
flood hazard areas, including those areas potentially inundated by accelerated sea
level rise, to demonstrate, based on site-specific conditions and using the best
available science, that:
a. The area of construction is stable for development
geologic/geotechnical and coastal hazards review,

based

on

b. The development will not create a hazard or diminish the stability of the area,
and
c. For shoreline/canyon, or bluff development, compliance with the policies in this
chapter.

HAZ-21 New Development in Hazard Areas. New development shall only be
permitted where an adequate factor of safety can be provided on ancient
landslides, unstable slopes, or other geologic hazards areas.
HAZ-22 Stabilization of Landslides. In the event that remediation or stabilization of
landslides that affect existing structures or that threaten public health or safety is
required, multiple remediation or stabilization techniques shall be analyzed to
determine the least environmentally damaging alternative. Maximum feasible
mitigation shall be incorporated into the project in order to minimize adverse
impacts to coastal resources and to preclude the need for future mitigation.
HAZ-23 Development Compliance with Fire Safety. Coastal Development Permit
applications for new or redeveloped structures shall demonstrate that the
development meets all applicable fire safety standards. New development shall be
sited and designed to minimize required initial and future fuel modification and
brush clearance in general, and to avoid such activities within native habitat areas,
Environmentally Sensitive Habitat Areas (ESHA) and ESHA buffers, and on
neighboring property.
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HAZ-24 Applicant's Assumption of Risk. Applicants with a Coastal Development
Permit (COP) for a development in a hazardous area must record a document
exempting the City from liability for any personal or property damage caused by
geologic or other hazards on such properties and acknowledging that future
shoreline protective devices to protect structures authorized by such a COP are
prohibited.
HAZ-25 New Development Compliance with Health and Safety. New development
that does not conform to the provisions of the LCP and presents an extraordinary
risk to life and property due to an existing or demonstrated potential public health
and safety hazard shall be prohibited.
HAZ-26 Non-conforming Structures. Structures lawfully built along a coastal
canyon, bluff or shoreline area pursuant to a Coastal Commission-issued Coastal
Development Permit or prior to the effective date of the Coastal Act (January 1,
1977) that do not conform to the LCP shall be considered legal non-conforming
structures. Such structures may be maintained and repaired, as long as the
improvements do not increase the size or degree of non-conformity. Additions and
improvements to such structures that are not considered a major remodel, as
defined herein, may be permitted provided that such additions or improvements
comply with the current policies and standards of the LCP. Complete demolition
and reconstruction or major remodel is not permitted unless the entire structure is
brought into conformance with the policies and standards of the LCP.
HAZ-27 Geotechnical Review. A geotechnical review is required for all
shoreline/bluff top or coastal canyon parcels where new development or major
remodel is proposed. If, as a result of geotechnical review, a greater setback is
recommended than is required in the policies herein, the greater of the setbacks
shall apply. For bluff top parcels, geotechnical review should include consideration
of the expected long-term bluff retreat over the expected life of the structure and
should provide information assuring that the development will maintain a minimum
factor of safety against land sliding of 1.5 (static) and 1.1 (pseudo static) for the life
of the structure. The Building Official can issue building permits for structures that
maintain a minimum factor of safety against landslides under certain
circumstances and conditions were alternative stability requirements are approved
by the City Engineer.
HAZ-28 Removal of Unpermitted and/or Obsolete Structures. Development on the
shoreline, canyon, and/or bluff sites must identify and remove all unpermitted
and/or obsolete structures that no longer serve a function, including but not limited
to protective devices, fences, walkways, stairways, etc. which encroach into
canyons or bluffs or onto public property.
5-12

HAZ-29 Infrastructure in Hazard Areas. New critical or replacement or rehabilitation
or sensitive infrastructure and uses shall:
a. Minimize risks to life and property in areas of high geologic, flood, and fire
hazard.
b. Assure stability and structural integrity, and neither create nor contribute
significantly to erosion, geologic instability, or destruction of the site or
surrounding area or in any way require the construction of protective devices
that would substantially alter natural landforms along bluffs and cliffs.
c. Be consistent with requirements imposed by an air pollution control district or
the State Air Resources Control Board as to each particular development.
d. Minimize energy consumption and vehicle miles traveled.
e. Where appropriate, protect special communities and neighborhoods which,
because of their unique characteristics, are popular visitor destination points
for recreational uses.

HAZ-30 Accessory Structures. For COPs authorizing accessory structures on a bluff
or canyon lot that do not meet the shoreline, bluff or canyon setback, a condition
shall be applied that requires the permittee (and all successors in interest) to apply
for a COP to remove the accessory structure(s), if it is determined by a licensed
Geotechnical Engineer and/or the City, that the accessory structure is in danger
from erosion, landslide, or other form of bluff or slope collapse.
HAZ-31 8/ufftop/Coastal Canyon Lot Drainage and Erosion. New development
and redevelopment on a blufftop or Costal Canyon lot shall provide adequate
drainage and erosion control facilities that convey site drainage in a non"erosive
manner away from the bluff/canyon edge to minimize hazards, site instability, and
erosion. Drainage devices extending over or down the bluff face will not be
permitted if the property can be drained away from the bluff face. Drainpipes will
be allowed only where no other less environmentally damaging drain system is
feasible and the drainpipes are designed and placed to minimize impacts to the
bluff face, toe, and beach.
HAZ"32 Compensation for Taking Private Property. The City does not have the
power to grant or deny a permit in a manner which will cause a physical or
regulatory taking of private property, without the payment of just compensation
therefor. This policy is not intended to increase or decrease the rights of any owner
of property under the Constitution of the State of California or the United States
(Coastal Act Section 3001 0).
5-13

HAZ-33 BluH/Canyon/Shoreline

Retention Devices. Bluff/canyon/shoreline
retention devices shall be discouraged due to their coastal resource impacts,
including visual impacts, obstruction of public access, interference with natural
shoreline processes and water circulation, and effects on marine habitats and
water quality. All new bluff/canyon/shoreline development and Major Remodels
involving any significant alteration or improvement to a principal existing structure
on lots with a legally established bluff/canyon/shoreline retention device shall
trigger review of any associated bluff/canyon/shoreline retention device as
prescribed herein.

HAZ-34 Restrict BluH/Canyon/Shoreline Retention Devices. The construction,
reconstruction, expansion, and/or replacement of a bluff/canyon/shoreline
retention device, (i.e. revetments, breakwaters, groins, seawalls, bluff retention
devices, deep piers/caissons, or other artificial structures as defined in Chapter 7
that alter natural landforms or alter bluff/canyon/shoreline processes), for coastal
erosion control and hazards protection, are prohibited, except pursuant to a CDP
where it can be shown that all of the following are met:
a. The bluff, canyon or shoreline retention device is required for the protection of
coastal-dependent uses, existing development (including a principal structure
or residence) or public beaches in danger from erosion,
b. Where there is no less environmentally damaging alternative to the bluff,
canyon or shoreline retention device,
c. The device is sited to avoid sensitive resources,
d. The device is designed to eliminate or mitigate adverse impacts on local
shoreline sand supply and public access and to avoid or, where avoidance is
infeasible, to minimize and mitigate the encroachment on the public beach, and
e. The device is designed to minimize adverse visual impacts to the maximum
extent feasible.

HAZ-35 CDP Application for Bluff, Canyon or Shoreline Retention Devices. The
CDP application for a bluff, canyon or shoreline retention device constructed
pursuant to policy HAZ-34 shall include:
a. A re-assessment of the need for the device, the need for any repair or
maintenance of the device, and the potential for the device's removal based on
changed conditions,
b. An evaluation of the age, condition, and economic life of the existing principal
structure,
5-14

c. An analysis of changed geologic site conditions, including but not limited to,
changes relative to sea level rise, implementation of a long-term large scale
sand replenishment or shoreline restoration program,
d. An analysis of any impact to coastal resources, including but not limited to
public access and recreation, and
e. A geologic analysis that: (1) describes the condition of the existing retention
device, (2) identifies any impacts on public access and recreation, scenic
views, sand supply and other coastal resources, (3) evaluates options to
mitigate any previously unmitigated impacts of the structure or to modify,
replace, or remove the existing protective device in a manner that would
eliminate or reduce those impacts In addition, any significant alteration or
improvement to the principal existing structure shall trigger such review (i.e.,
the analysis of the bluff/canyon/shoreline retention device) and any
unavoidable impacts shall be mitigated.

HAZ·36 CDP Application for Bluff, Canyon or Shoreline Retention Devices Findings and Conditions for Approval. No permit shall be issued for retention,
expansion, alteration or repair of a bluff, canyon or shoreline retention device
unless the City finds:
a. That the criteria for issuance set forth in policy HAZ-34 are met,
b. That the bluff or shoreline retention device is still required to protect an existing
principal structure in danger from erosion,
c. That the device will minimize further alteration of the natural landform of the
bluff/canyon, and
d. That adequate mitigation for coastal resource impacts, including but not limited
to impacts to the public beach, has been provided.
A condition of the CDP for all new development and Major Remodels on bluff,
canyon or beach property shall require the property owner to record a deed
restriction against the property that expressly waives any future right that may exist
pursuant to Section 30253 of the Coastal Act, to add new or additional bluff or
shoreline retention devices. This policy requires the removal of any structures that
become threatened by hazards if relocation is infeasible.

HAZ-37 Devices on Public Lands. Construction of new bluff, canyon or shoreline
retention devices on land in public ownership or control for the purpose of
protecting existing development on private property or protecting development on
public land shall be discouraged. However, where necessary, such construction
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shall avoid siting on public land to the maximum extent feasible and shall protect
public lands for general public use.

HAZ-38 Design of Bluff/Canyon/Shoreline Retention Devices.
Bluff/canyon/shoreline retention devices permitted pursuant to policies HAZ-34
through HAZ-36 shall be designed to be compatible with the surrounding bluff or
canyon vegetation and natural landforms. The design plan approved pursuant to
the CDP shall demonstrate that:
a. The device structure will be colored/constructed with concrete or other
approved material that has been colored with earth tones that are compatible
with any adjacent area,
b. The structure will be textured for a natural look to blend with the surrounding
vegetation, and the color will be maintained throughout the life of the structure.
White and black color tones will not be used,
c. Drought tolerant, non-invasive vegetation may be used to cover and
camouflage the structure.
d. Mitigation measures to offset any impacts to coastal resources caused by the
project;
e. Any impairment and interference with shoreline sand supply and the circulation
of coastal waters have been minimized and mitigated,

f.

Minimize and mitigate for the impairment and interference with shoreline sand
supply and the circulation of coastal waters;

g. Any geologic hazards presented by construction in or near earthquake or
landslide hazard zones have been addressed;
h. Public recreational access have been protected and enhanced where feasible,
including by minimizing the displacement of beach; and
i.

The device has, if necessary, has been designed to combined with efforts to
control erosion from surface and groundwater flows, and

j.

The device incorporates soft structures and designs that mimic natural
shoreline features, where feasible.

HAZ-39 Monitoring. The COP for the bluff, canyon or shoreline retention device shall
require the retention device to be regularly monitored by an engineer or
engineering geologist familiar and experienced with coastal structures and
processes. Monitoring reports to the City shall be required every five years from
5-16

the date of COP issuance until CDP expiration, which monitoring shall evaluate
whether or not the shoreline protective device is still required to protect the existing
structure it was designed to protect.

HAZ-40 Expiration of Bluff, Canyon, and Shoreline Retention Devices. COPs for
expansion, alteration, and/or repair of bluff, canyon or shoreline retention devices
shall expire when the existing structure requiring protection is: 1) incorporated into
a Major Remodel, 2) is no longer present, or 3) no longer requires a retention
device, whichever occurs first. The property owner shall apply for a coastal
development permit to remove the authorized bluff, canyon or shoreline retention
device within six months of determination by the City that the device is no longer
authorized to protect the structure it was designed to protect because the structure
is no longer present or no longer requires protection as authorized pursuant to
policies HAZ-34 through HAZ-36. The removal of the authorized bluff or shoreline
retention devices shall be required prior to the commencement of construction on
a Major Remodel.

a

HAZ-41 Construction BMPs for Bluff/Canyon/Shoreline Development.
Development on the bluffs/canyon/shoreline, including the construction of a
bluff/canyon/ shoreline retention devices, shall include measures to ensure that:
a. No stockpiling of dirt or construction materials shall occur on the beach;
b. All grading shall be property covered and sandbags and/or ditches shall be
used to prevent runoff and siltation , as determined by the City Engineer;
c. Measures to control erosion shall be implemented at the end of each day's
work;
d. No machinery shall be allowed in the intertidal zone at any time to the extent
feasible;
e. All construction debris shall be properly collected and removed from the beach,
and
f. Shotcrete/concrete or other material shall be contained through the use of tarps
or similar barriers that completely enclose the application area and that prevent
the contact of shotcrete/concrete or other material with beach sands and/or
coastal waters.

HAZ-42 No Bluff/Canyon Retention for Accessory Structures. No bluff/Canyon
retention device shall be allowed for the sole purpose of protecting a new or
existing accessory structure.
5-17
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From:
To:
Cc:
Subject:
Date:

Scarboroyqh George
Bye!l. George; Holloway Jim
Smith. Jim; Montova. Tony

RE: COASTAL COMMISSION APLUCAllON
Monday, February 11, 2008 5:31:02 PM

George and Jim, I am providing the response from George minus the comment about training Wayne to
use the on-line service. Keep the holds in place.
George, independently of this response please contact Wayne and let him know that permit activity can
be monitored for all property in town through our web site.

George Scarborough

From: Buell, George

Sent: Monday, February 11, 2008 4:29PM
To: Scarborough, George; Holloway, Jim
Cc: Smith, Jim; Montoya, Tony
Subject: RE: COASTAL COMMISSION APLUCATION

George and JimWith regard to the property at 206 Calle Conchita, no In-Concept review has been
requested/performed since the 8/25/07 Code Enforcement action (Case No. CE 20071033). A hold has been placed on this property as well as 207 Calle Conchita so that
prior to adding anything into the permit database, Building and Planning counter
staff must read a note that indicates that you or I must be notified so that Councilman
Eggleston is informed of any permitting activity. The properties at 206 and 207 Calle
Conchita are the only ones on that street that face Trafalgar Canyon.
There is no current permit activity for a Coastal Development Permit for a fence (or
any other development) on Calle Conchita.
The owner of 217 Vista Marina is Finlay Cumming. His address is 30201 Via Festivo,
SJC 92675.
Mr. Cumming placed his project to construct a home (entirely within Trafalgar
Canyon) on hold, and there is no new activity on the project. Councilman Eggleston's
name has been added to the project notification list as a party of record. Similarly to
the Calle Conchita properties, a hold has been placed on this property so that prior to
adding anything into the permit database, counter staff must read a note that
indicates that you or I must be notified so that Councilman Eggleston is informed of
any permitting activity.
·
The holds described above are extraordinary measures that are not typically taken and
are certainly not extended to the general public. Taken to an extreme, we could create
a tremendous amount of work that is well beyond the scope of the Code relative to
notification. Typically, we direct the interested public to go online and periodically
perform a search on their neighbors' permit activity, which can be accessed through

the City's website. Rather than keeping these holds in place, I would be happy to sit
down with Wayne to teach him how to perform these searches. It would take about 15
minutes, and he could research literally all building permit activity and planning
entitlement projects in the City.
George

From: Holloway, Jim

Sent: Monday, February 11, 2008 8:11AM
To: Scarborough, George; Buell, George; Montoya, Tony; Smith, Jim
Subject: RE: COASTAL COMMISSION APLLICATION

George l:l
Have someone call CCC to see if any CDPs have been applied for in this area.
GeorgeS and All
The best w e can do is notify the CM and Council if in concept approva ls are requested at the local
level. We do not have access to the CCC files and therefore cannot place a tickler on their files.
Circulate a map of the orea in question at the staff meeting and discuss this issue. George B- can
you think of a way to add a "tickler" to these propert ies?

From: Scarborough, George

Sent: Sunday, February 10, 2008 2:45PM
To: Holloway, Jim; Buell, George; Montoya, Tony

Subject: FW: COASTAL COMMISSION APLUCATION
What can we help with on these questions and request?

From:

Sent:
To: Scarborough, George

Subject: COASTAL COMMISSION APLLICATION
George,
As you may remember some time ago an owner who lives on Calle Conchita was in the process one
Saturday of installing a fence at the edge of their property in the canyon. I went down there at that time
and also called code enforcement and the installation was stopped.
Please advise if that owner or any other owner on that street has applied for a costal permit to fence their
property?
Also if not I would like to be notified by you if any owner in the future applies for a coastal permit for that
purpose. Please put me in a tickler file for notification.
Also, please advise if there has been any activity by the owner of the vacant coastal canyon property at
the end of Vista Marina for any proposed build ing.
Also please advise me of any future propose building activity by putting me on your tickler list.
Also do you have the name and address of the current property owner of the Vista Marina owner-could
you provide that to me.
Thanks
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Hermosa Beach Office
Phone: (310) 798-2400

Chatten-Brown, Carstens & Minteer LLP

San Diego Office
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2200 Pacific Coast Highway, Suite 318
Hermosa Beach, CA 90254
www.cbcea rthlaw.com
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rfl!C§P(;J?...Cf!.i!.:'!t'J~!V:::.£f2EU
Direct Dial:
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April25, 2019
Liliana Roman
Coastal Program Analyst
California Coastal Commission
· 30 I E. Ocean Blvd. Suite #300
Long Beach, CA 90802
562.631.8855
By Email: Liliana.Roman@coastal. ca.gov
Re:

Proposed Residence at 217 Vista Marina in Designated Coastal Canyon
ESHA in the City of San Clemente; Coastal Development Pennit
Application 5-18-0930 (Graham)

Dear Ms. Roman,
On behalf of our clients Friends of Trafalgar Canyon, we strongly object to the
potential approval of the proposed Coastal Development Permit for 217 Vista Marina in
the City of San Clemente (City). This proposed project would be residential development
in an area designated in the certified San Clemente Land Use Plan (LUP) as coastal
canyon and containing environmentally sensitive habitat area (ESHA). Residential
development in ESHA or ESHA buffer areas is prohibited by the Coastal Act. The
project is proposed in a coastal canyon, where the City of San Clemente's Municipal
Code prohibits encroachment by new development. Contrary to the Coastal Act and the
Municipal Code, the project would include a 32-foot tall, 5,430 square foot residence,
l ,429 square foot garage, 2,3 77 square foot terrace/deck area, grading and stabilization of
the building pad, and a retaining wall surrounding the new development.
We ask that you recommend denial of the project outright. If you do not
recommend denial, before the Coastal Commission proceeds any further with review of
the project, the project should be referred back to the City for determination of whether or
not a variance would be granted from the City Municipal Code's prohibition on
development in a coastal canyon. If no such variance will be granted, the project
application is moot because it may not legally be built. Furthennore, alternatives to the
project such as a smaller residence and deck must be considered because the project may
not be approved as proposed. We plan to submit more detailed comments in a future
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letter assuming adequate notice will be given, 1 and provide the comments below for your
consideration.

A. The Project is Proposed in ESHA, Where the Coastal Act Prohibits
Residential Development Because Residential Development is Not a
Coastal Dependent Use.
There is no reasonable doubt that the project is proposed in Trafalgar Canyon and
that Trafalgar Canyon contains ESHA. It is discussed as likely ESHA in the San
Clemente LUP because of the presence of Rye Grass. The 25-foot buffer analysis map
prepared by Glenn Lukos Associates for the owner depicts practically the entire site
would be within the buffer area for Lemonade Berry or Rye Grass, both of which are
ESHA. (Enclosure 1.) Maps of the proposed project site demonstrate that it is proposed
squarely within Trafalgar Canyon. Trafalgar Canyon is clearly designated in the Land
Use Plan. (LUP 4-3 ["There are nine coastal canyons in San Clemente, including the two
Marblehead Coastal Canyons, Palizada Canyon, Trafalgar Canyon, Toledo Canyon,
Lobos Marinos Canyon, Riviera Canyon, Montalvo Canyon, and Calafia Canyon (see
Figure 4-3 Coastal Canyons General Location Map)"]; 5-1, 4-14 [Figure 4-3].)

1. The Coastal Act Prohibits Residential Development In ESHA Because
Residential Development Is Not A Resource Dependent Use.
One of the primary objectives of the Coastal Act is the preservation, protection,
and enhancement of coastal resources, including land and marine habitats. (Pub.
Resources Code§ 30001.5, subd. (a).) Thus, rare and most ecologically important
habitats are protected from development. Section 30107.5 of the Coastal Act defines
"environmentally sensitive area" as an "area in which plant or animal life or their
habitats are either rare or especially valuable because of their special na~e or role in an
ecosystem and which could be easily disturbed or degraded by human activities and
developments." (Jd., emphasis added.) To that end, Public Resources Code Section
30240 mandates:
Environmentally sensitive habitat areas shall be protected against any
significant disruption of habitat values, and only uses dependent on those
resources shall be allowed within those areas.
In Bolsa Chica Land Trust v. Superior Court (1999) 71 Cal.App.4th 493, the court
confirmed that, for ESHA resources, the requirement for protection is tlheightened." (Id.,
1

As of today' s date, the agenda for the May Coastal Commission meeting does not
include an item for approval of the project CDP. However, it is our understanding that
the item might be added to the agenda and a staff report released around noon on Friday,
April26, 2019. We reserve the right to supplement our connnents with future
correspondence.
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at p. 506; see, also, Feduniak v. California Coastal Com'n (2007) 148 Cal.App.4th 1346,
1376.) That protection is guaranteed by imposing "consequences ofESHA status," i.e.,
nstrict preferences and priorities that guide development." (Sierra Club v. California
Coastal Comm'n (1993) 12 Cal.App.4th 602, 611; McAllister v. California Coastal
Commission, supra, 169 Cal.App.4th 912, 923.)
"The language of section 30240(a) is simple and direct." (McAllister, supra, 169
Cal.App.4th at 928.) As the court stated:
The statute unambiguously establishes two restrictions on development in
habitat areas: ( 1) there can be no significant 4isruption of habitat values;
and (2) only resource-dependent uses are allo'Yed. The only. potential
ambiguity involves the phrase 'those resources,' which does not refer back
to a list of resources. However, the context makes it clear that the phrase
could only be referring to the resources that make an area a protected
habitat-i.e., 'plant or anima11ife or their habitats [that] are either rare or
especially valuable because of their special nature or role in an
ecosystem.... '(§ 30107.5)
Thus, together, the two restrictions limit development inside habitat areas to
uses that are dependent on the resources to be protected and that do not
significantly disrupt habitat values. This interpretation not only reflects the
plain meaning of the statutory language but also harmonizes the two parts
of section 30240(a) in the only way that makes sense, protects habitat areas,
promotes the goals of the Coastal Act, and complies with our mandate to
construe the Coastal Act liberally to achieve its purposes and objective.
(McAllister, supra, 169 Cal.App.4th at pp. 928-929, emphasis added.)

Therefore, the proposed project is prohibited by the Coastal Act because it
is a non-resource dependent use proposed in an ESHA and because it would
significantly disrupt ESHA habitat values.

2. The City's Municipal Code Prohibits Siting New Development, Whether
Residential Or Not, in a Coastal Canyon.
The San Clemente Municipal Code states:

"New development shall not encroach into coastal canyons and shall be set
back .... ''
(SCMC section 17.56.050 subd. (D)(2), emphasis added.) The project represents a clear
encroachment into the heart of Trafalgar Canyon.
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The Trafalgar Canyon boundaries are clearly delineated in the LUP. The
boundaries have been accepted and incorporated into numerous City and Coastal
Commission reviews of development in the area. Contrary to this clear delineation and
long history of accepted boundaries, we understand the project proponent's representative
has tried a convoluted explanation of why the project site should not be regarded as being
within Trafalgar Canyon based upon historical photos from the 1920s. (Mark McGuire
email to Liliana Roman dated March 21, 2019.) Reliance on selectively produced
historical photos to redeftne canyon boundaries is erroneous. The secondhand
characterizations of an mmamed geologist's opinions based upon ambiguous photographs
about canyon boundaries should be disregarded. If historical depictions are used in an.
attempt to redraw canyon boundari~s; more accurate and useful depictions such as the .
U.S. Coast Survey maintained by the USGS is more informative, clearer, and supportive
of the LUP-designated boundaries of Trafalgar Canyon.
While the City mistakenly approved the proposal "in concept" on September 5,
2018, this approval in concept was a ''preliminary approval" that "does not grant the
recipient any development rights." (In-Concept Review Approval (ICRES 18-095),
September 5, 2018, p. 1.) The City should not have provided this approval in concept to
the project proponent.
ICRES 18-095 has no persuasive or legal effect in the Coastal Commission's
proceedings. No development at this location may be approved without a variance from
the City. However, the City failed to review the project as was necessary, failed to make
fmdings that might support a variance, failed to conduct adequate environmental review,
failed to give the public notice of the pending application, failed to post the grant of the
ICRES on the City's website until February 2018, and failed take other steps necessary to
legally approve the proposed project. Instead, the City has placed the Coastal
Commission in the position of having to enforce the City's Municipal Code when the
City has failed to do so. The application must be referred back to the City for a
determination of whether or not a variance from the City's Municipal Code prohibitions
on development in a coastal canyon can or will be granted. It is our understanding that a
previously proposed project for the same or nearby site failed to obtain a variance from
the City to allow development in the canyon and for that reason the proponent dropped
pursuit of the project. The Coastal Commission should not be forced to examine a
project that may never be approved by the City if a variance is not granted and that
clearly violates the City's Municipal Code prohibition on siting development in a coastal
canyon.
The Commission may not legally approve a project that clearly violates the San
Clemente Municipal Code.

Liliana Roman
April 25, 2019
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B. Project Denial or Requiring Alternative Design of the Project That
Protects the ESHA and Does Not Encroach in a Coastal Canyon Would
Not be a Taking.

1. Denial of a Project That is Illegal Under the Coastal Act and the
San Clemente Municipal Code is Not a Taking.

We have been informed that you have repeatedly responded to numerous public
comments objecting to the project with a statement to the effect of:
The site appears to be entirely within a coastal canyon and is aJegallot zoned by
the City 'RL' for Residential - Low Density development, apparently created in the
original Old Hanson subdivision..... Again, the site is a legally established lot
zoned for residential use and because of its location within a coastal canyon, is
also subject to the canyon protective policies of the certified San Clemente Land
Use Plan. Outright denial of a residential use of this private property would be an
unconstitutional taking of private property.
(Email of staff dated April24, 2019.) Outright denial of the proposed project would not
constitute an unconstitutional taking ofprivate property because the project is illegal as
proposed.
2.

Federal law demonstrates project denial in this case would
not be a taking.

Because the United States Constitution prohibits government from taking
property without just compensation, a brief examination of federal law is necessary.
Consistent with the United States Constitution's prohibition on taking property
without just compensation, governmental regulation of a piece of property will not
result in liability for a taking unless no economically viable use of the property
remains, as long as the action substantially advances a legitimate state interest.
(Lucas v. South Carolina (1992) 505 U.S. 1003, 112 S. Ct 2886.) Generally, a
regulatory taking will not result if the value of a use allowed somewhere on the
property, or a remaining right of ownership, is sufficient to allow a beneficial or
productive use to the property as a whole.
Substantial diminutions in property values can occur without creating public
agency liability for a taking. (Hadacheck v. Sebastian (1915) 239 U.S. 394 [92.5%
diminution in value]; William C. Haas Co. v. City ofSan Francisco (9th Cir. 1979)
605 F2d 1117 [95% diminution in value].) It is sufficient if there is a "reasonable
beneficial use." (Williamson County Planning Comm;n v. Hamilton Bank (1985) 473
U.S. 172, 194.) Moreover, not every land-use restriction, which designates areas on
which no development is permitted results in a compensable taking. The governing
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constitutional authority recognizes that the impact of a law or regulation as applied to
a specific piece of property determines whether there has been a compensable taking.
Compensation need not be paid unless the ordinance or regulation fails to serve an
important governmental purpose or "goes too far" as applied to the specific property
that is the object of the litigation. (Pennsylvania Coal Co. v. Mahon:J. (1922) 260 U.S.
393, 415.)
Especially because the 217 Vista Marina property is in a sensitive ecological
area with steep slopes that could be unstable, but which provide natural landforms and
open space that benefit the entire community by. their natural setting, stringent
regulation of any potential development is appropriate to protect public health, safety,
and welfare. Starting in the last century with Mugler v. Kansas (1887) 123 U.S. 628,
the Supreme Court has demonstrated a reluctance to find a taking where the value of
the property has been diminished in an effort to protect the public health, safety and
welfare.

"[A]ll property in this country is held under the implied obligation that the
owner's use of it shall not be injurious to the community."

(Mugler, supra, 123 U.S. at 665.) Denial of the Vista Marina project proposal would
be in the public interest because the proposal does not conform to the longstanding
LUP and San Clemente Municipal Code and has significant unmitigated
environmental impacts.

3.

California law demonstrates denial of the project in this case
would not be a taking.

Just as the federal Constitution does not support the conclusion that denial of
the project would constitute a taking, neither does the California Constitution.
California courts repeatedly have held a public entity is not liable for injury caused by
denial of a project when it has discretionary authority to do so. (Selby Realty Co. v.
City ofSan Buenaventura, (1973) 10 Cal.3d 110.)
Even where a City Council took several actions apparently with the specific
intent of blocking the property owner's proposed project, no liability inured.
(Stubblefield Construction Co. v. City ofSan Bernardino, (1995) 32 Cal.App.4th
687.) In Stubblefield, despite a series of zoning actions, which targeted, and
ultimately significantly impaired the value of the plaintiff developer's land, the
appellate court found no violation by the City of the Constitution's guarantees of
substantive due process and equal protection. The court found that the developer did
not have a vested right to build his project in compliance with the laws applicable at
the time of his application to build. (!d., at 708.) Further, the court held that the City
Council's zoning actions, which were in response to the concerns of constituents in
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the affected area, had a rational basis and therefore were not a violation of substantive
due process. (!d., at 710.) San Clemente's prohibition of development in coastal
canyons is well-founded and protects public health, safety, and welfare. Similarly, the
Coastal Act's prohibition of development adversely affecting ESHA protects the
public health, safety, and welfare.
The California Supreme Court reversed the Court of Appeal in one of the only
California cases where the Court of Appeal mistakenly found governmental liability
accrued for denial of a project by the Coastal Commission. (Landgate, Inc v.
California Coastal Commission ( 1998) 17 Cal. 4th 1006.) In Landgate, the Court of
Appeal upheld a trial court ruling ordering the California Coastal Commission to· pay
monetary damages to a property owner who temporarily was deprived of the use of
his property through an unlawful pennit denial. The County approved a
reconfiguration of lots after obtaining an easement through property to build a road.
The Coastal Commission did not object to the lot split until a subsequent, bona fide
purchaser of one of the lots sought to build a single-family residence. Then the
Commission denied the application, stating that the lot split was illegal, but its denial
was subsequently shown to be based upon an erroneous legal conclusion. Even upon
these extreme facts, the Supreme Court did not impose liability. The court stated
"nothing in the record suggests that the Commission would.have denied a
development that fell within legally recognized, and environmentally more favorable,
boundaries." (Landgate, Inc. v. California Coastal Com 'n (1998) 17 Cal.4th 1006,
1028.) The case shows that denial of the Vista Marina proposed project, or
substantial reduction of it to conform with existing legal requirements, would not
deny all reasonable economic uses of the property and no taking would be found.

4.

No Taking Would be Found in Denial of the Currently
Proposed Project Because Alternative Designs and Uses Are
Available.

We understand the applicant asserts the Coastal Commission may not deny use of
the project site for residential purposes because it is allegedly a legally created residential
lot. Denial of residential development in ESHA is not a taking because other types of
development, including coastal dependent and economically viable uses, are permissible.
For example, a nature study center or hiking waystation would be permissible uses in an
ESHA. Residential uses in an ESHA are not allowed by the Coastal Act. (Public
Resources Code Section 30240.)
The fact that the project site is zoned for residential use does not absolve the
project proponent from having to adhere to the restrictions of the Coastal Act. As stated
by the Court of Appeal:

Liliana Roman
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Rather the zoning designation and resource-dependent-use restriction should be
read together and the latter understood as a specific exception for areas within a
zoning designation that are entitled to heightened protection as habitat areas.

(McAllister v. California Coastal Com. (2008) 169 Cal.App.4th 912, 936.) Thus, the
zoning designation as residential does not overrule the heightened protection that is due
to ESHA as the project site is within a designated ESHA.
The City has prohibited building of"new development" within coastal canyons.
(San Clemente Municipal ~ode section 17.56.050 subd. (D)(2).) Therefore, the applicant
could have no reasonable _investment back~d expectations of being able to build new
development within a coastai canyon. It is our understanding that the site owner
purchased the property for a reduced price, which presumably reflected the difficulty or
impossibility of building residential development on the site.
There are other potential economically viable alternatives to residential
development of the lot. The owner of the site could sell it for conservation purposes or
sell a conservation easement over it, thus enjoying a reasonable economic return and
future tax advantages.

C. Extensive Environmental Impacts in Addition to ESHA and Coastal
Canyon Siting Require Extensive Environmental Review and Mitigation.
Additional impacts have been detailed in letters to you submitted by members of
Friends of Trafalgar Canyon and other members of the public. We expect to be able to
submit additional information regarding water quality impacts, visual and aesthetic
impacts, and geological stability issues among others with future correspondence prior to
the Commission hearing of this matter. For the moment, we note the impacts below that
have been identified in correspondence by knowledgeable local residents.
Recreational impacts would be severe. Currently, there is a widely used public
trail that proceeds down the center of Trafalgar Canyon to the nearby beach. This trail
would be blocked by the proposed development.
Fire hazards would be exacerbated by the approval of the proposed development.
Ms. Ellen Glynn sent you an email dated April23, 2019 with pictures of a flre that had
previously occurred in Trafalgar Canyon. Approving development without sufficient frre
access will exacerbate the risks that already exists for all residents currently adjoining
Trafalgar Canyon.

Liliana Roman
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Conclusion.
We urge you not to schedule the hearing of this CDP for the May Coastal
Commission hearing. Instead, the CDP should be referred back to the City of San
Clemente for clarification of whether or not a variance will be granted to allow
development in a designated coastal canyon. Then, if such a variance is granted, the
development that is considered must be a coastal-dependent use that does not destroy or
degrade ESHA. Considering the CDP application at the May Coastal Commission
meeting would be premature unless your recommendation is to deny the application
outright.
We plan to submit further comments and information prior to next week and hope
you will be able to include that information in the supplemental staff report if the matter
is not continued to a future Commission hearing.
Thank you for your consideration.
Sincerely,

~M-'-z_,"_-::=:>_.
Douglas P. Carstens
Enclosure:

1. Glenn Lukos Associates 25-foot Buffer Analysis Map depicting Lemonade Berry
and Rye Grass areas onsite.

ENCLOSURE 1

Roman, Liliana@Coastal
From:

Sent:
To:
Subject:

Ellen Davis <ellendl@mac.com >
Thursday, April 25, 2019 1:43 PM
Roman, Liliana@Coastal
Trafalgar Canyon Development

Dear Ms Roman,
I am writing to register my concern about the huge single family dwelling in consideration to be bui lt at the
mouth of Trafalgar Canyon in San Clemente. 1n almost all cases since I've lived in San Clemente when a
development in a sensitive area and of this size is contemplated, notices are sent out to all residents witin a
certain radius regarding such a development for a public hearing. A year or so ago we got notices for just the
removal of a tree in the neighborhood. This was never done for this development.
Yes, this is a buildable lot, but when it was subdivided a structure of this enormous size was not what was
intended.
·
Most of the neighbors have m<illy concerns. Among them are the size of the development. It will dwarf
everything around it, block view corridors and block the public coastal access path from Ola Vista to the beach.
A few years ago there was a fire in this canyon and this structure would block access into the canyon to fight a
fire.
There is no infrastructure in that part of the canyon for electricity, water or sewage. The canyon would 11ave to
go through a lot of excavation to install those utilities. It would compromise the integrity ofthe canyon walls.
There have been landslides after rainstorms in recent years.
There is a lot of wildlife: skunks, raccoons, rabbits, opposums, coyotes, birds and more that would be negatively
impacted by such a huge of a structure in this area of the canyon.
I also am concerned about the environmental impact of runoff which would occur from a development of this
size so close to the ocean during the length of construction and after.
T urge you to reconcider and not approve this development in that it would negatively impact the quality of the
canyon and coast Forever!
Sincerely,
Ellen Davis
323 Cazador Lane
San Clemente, CA 92672
Sent from my iPad
Sent from my iPad

Roman, Liliana@Coastal
To:

Subject:

Georgette Korsen
RE: Trafalgar Canyon Development Project

Liliana Roman
Coastal Program Analyst
Ca lifornia Coastal Commission
301 E. Ocean Blvd. Suite #300
Long Beach, CA 90802
562.631.8855

From: Georgett:e Korsen [mailto:gkorsen@cox.net]

·Sent: Thursday, April 25, 2019 4:23 PM
To: Roman, Liliana@Coastal
Subject: Trafalgar Canyon Development Project
Dear Ms. Roman,
Not long ago, our son shared that he and his little boy had walked back to their home by walking up Trafalgar Canyon all
the way from the beach. He said it
was an amazing experience, like being in a rain forest and he was thrilled to share it with his young son. He commented
on the sounds of the birds singing and the cool dewiness of the surrounding environment. That a project soon coming
before you, shou ld be allowed to destroy this valuable habitat, this irreplaceable beauty, which has always been viewed
as a sensitive, protected area in San Clemente, along with ALL of our canyons, is shocking and terribly
disappointing. Apparently, it was through some odd circumstances with a planner that was only employed for a short
time, that this project was allowed to move forward without any public input or notice, even though it will affect
virtually all t he homes that line the canyon, the increasingly diminishing bird and wildlife population and become a
precede nt sett ing action that could allow for more destruction in the future. This is the way development gets their
proverbial foot in the doo r to erode va luable habitat and begin a process that can ultimately rob this city and its wildlife,
of a t reasured asset.
This situation is exact ly t he kind of circumstance where the Coasta l Commission has always been the ultimate vanguard,
to preserve and protect precious coastal resources, even
when, and especially w hen, a city has fa iled to do so. PLEASE DO NOT GIVE YOUR APPROVAL TO THIS PROJECT.
Georgette Korsen
San Clemente, CA.

Roman, Liliana@Coastal
From:

Sent:
To:

Subject:

Aaron Korsen <aaronkorsen@gmail.com >
Friday, April 26, 2019 12:02 AM
Roman, Liliana@Coastal
Trafalgar Canyon Construction Project

Dear Ms. Roman,
l have lived on Trafalgar Canyon since 1997. This canyon is one ofthe reasons why l chose to purchase the
house I did. This canyon provides visual open space, lush trees and bushes, a home to large amounts of birds
and other wild li fe and a picturesque path to the beach. The canyons, cliffs and landscape that surround our
beaches are huge contributors to what make the San Clemente beach environment so spectacular.
The project before you for review is concerning to me for a few reasons. I believ~ the scale of this project and
it's encroachment into the canyon.will destroy what is today an amazing view and w·a lking corridor. Also, I
believe approving this project will open the door for those who have been rejected in the past to resubmit for
approval with expectations for a different decision. Additionally, if this project is approved and built, it will
leave others on the canyon thinking of the possibilities of what they can build in the canyon as well.
There will always be builders driving to push the limits of what they can develop on their property. I have
always been thankful for the Coastal Commission's role i11 protecting our natural resources and the beauty that I
have enjoyed during the 44 years I have lived in San Clemente. l am hopeful that people like you will hold their
ground and protect our amazing coast line so that my 3 boys and someday their children can enjoy what has
always been special to me.
Thank you for your watching over our coastline.
Aaron

1

To: Liliana Roman, Coastal Program Analyst

Dear Ms. Roman,
The Trafalgar project is inconsistent with the preservation standards for San Clemente' s natural canyons.
I am a past San Clemente City Councilman was Chairman for the GPAC (General Plan Action Committee),
a carefully selected group of leaders within the community with backgrounds that offered an
understanding of the city's priorities and goals for the future. We formulated the update of our
Centennial General Plan over several years and never once was there any consideration for allowing
deve lopments in our canyons that would compromise their value to the community and to our local
wildlife.
How this project has gotten through our planning department and to the Coa stal Commission is a puzzle
to me. But, however it has come to be, it' s a mistake, and I am hoping that you wiil remedy this by
standing up for the protection of Trafalgar Canyon and by denying this ill-conceived project .

Thank you,
Alan Korsen

Send this to : Liliana Roman Liliana.Roman@coastal.ca.gov Coastal Program Analyst California
Coastal Commission 301 E. Ocean Blvd . Suite #300 Long Beach, CA 90802 562.631 .8855

Roman, liliana@Coastal
From:

Sent:
To:

Subject:

Michelle Johnson <giftoftheearth@icloud.com>
Friday, April 26, 2019 7:01 AM
Roman, Liliana@Coastal
Trafalgar Canyon

Dear Liliana ,Please please do not vote to have our beautiful WILD canyon built in .Consider the animals and the slice of
what our coastal canyons were like ! !
A concerned citizen from San Clemente
Michelle Johnson
949-542-9726
My.doterra.com/johnsonfamilysc
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Roman, liliana@Coastal
From:

Sent:
To:

Subject:

brandileah49@aol.com
Saturday, April 27, 2019 9:32 AM
Roman, Li liana@Coastal
217 Vista Marina(Trafalgar Canyon project

Hi Liliana, We live 2 streets over from Trafalgar, have lived in San Clemente for 40 years. We have always loved the
canyons beauty and access to the beach, wild life and vegetation too! I also can't believe the city OK'd this home to be
build in the canyon!! Please stop this from happening to our community. We are slowly being encroached upon every
where in our city, it's really a shame to our beautiful Spanish Village by the Sea.
Thank you,
Donna Coff

Roman, Liliana@Coastal
From:

Sent:
To:

Subject:

Rosalind Loftin < rosalindloftin@gmail.com>
Wednesday, May 01, 2019 9:21 AM
Roman, Liliana@Coastal
Illegal development

Hello, I've recently become aware of a mansion proposed to be built apparently encroaching the canyon area. This
project looks extremely huge and it is not necessary to be that big. It looks like it is going into protected open space and
that is very concerning to me since I live on the T Steeet canyon . This is not right and whoever is proposing this project
should be denied. They can go back and downsize their home . This is crazy that they need a home that big that will be a
complete eyesore to everyone who lives close by.
I ask that you please vote against this project as it is currently planned .
Thank you.

Sent from my iPhone

May 6, 2019
Liliana Roman
Coastal Program Analyst
California Coastal Commission
301 E. Ocean Blvd. Suite 300
Long Beach, CA 90802
Dear Ms. Roman,
I recently became aware a large private residence is proposed in Trafalgar Canyon near my home in
San Clemente, on a vacant space at 217 Vista Marina. I understand the development will be up for
review at the Coastal Commission's June, 2019 meeting . I strongly encourage you to recommend
denial of this project for the following reasons :
•

•

•

•

Trafalgar Canyon is of special environmental concern, yet the present proposal was
.approved by the City of San Clemente with minimal review or public notice. The
Canyon is one of 9 coastal canyons specifically ca·lled out for special consideration by the City's
Local Coastal Program Land Use Plan. As the Plan states on page 143,
"San Clemente's coastal canyons represent remnants of what was once a much
larger habitat zone ... The primary environmental value of these habitat areas is their
representation of an ever-diminishing resource within an urbanized area of the
coast."
The Plan therefore requires any development in or near these canyons to undergo extra
scrutiny and review of environmentally sensitive habitat areas. It appears the development
sits right in the middle of protected native grasslands (see page 4-16 in the Plan) a nd other
species. But the required review has not been conducted.
The proposed development would encroach into the core of Trafalgar Canyon by any
reasonable standard. The size of the home and its structures (a 5000+ sq . ft. house, 1400+ sq.
ft. garage and 2000+ sq. ft. deck) would clearly extend into the canyon and require extensive
engineering to stabilize the structures and canyon edge on which they would sit.
The development would impede if not entirely block access to the trail and public
easement in the Canyon. This easement is delineated in the Plan on page 3-67. The parcel at
217 Vista Marina sits immediately adjacent to the trail.
Due to its location near the bottom of the Trafalgar drainage, the development raises
significant watershed and water pollution concerns. I find nothing in the public record to
suggest these have been addressed.

Beyond specific concerns related to San Clemente's Local Coastal Program, the proposed structures
raise other important issues. These include rncreased fire danger, exacerbation of erosion, and the
intangible but very real loss of community character which occurs when a beautiful natural space, longused by the public, is replaced by a huge private residence.
In short, approving this new development would fundamentally undermine the Coastal Commission's
mandate to protect coastal resources and maximize public access. I urge you to recommend
disapproval of this project. Please provide a response to my concerns.
Respectfully,

9tm ~if!,
Jim Hill
San Clemente, CA
hilljmh56@gmail.com
(530) 219-1197

Roman, Liliana@Coastal
From:

Wayne Eggleston <heritagesc@fea.net>
Monday, January 14, 2019 12:18 PM
Roman, Liliana@Coastal
steffen mckernan
RE: 217 VISTA MARINA SAN CLEMENTE, CA 92672 CDP 5-18-0930

Sent:
To:

Cc:
Subject:

Liliana
Please see the e-m ails below, as I would like to be kept informed as to the process of this application.
This is a development inside a coastal canyon, and had NO public review at the city level.
Inasmuch as this is a very sensitive project, it needs to undergo a review that exceeds that of the city's process. Please
review the concerns I have regarding this project.
This canyon had a fire several years back and the main. access area to fight the fire was at this location. Without fire
access, coastal canyon natural resources could be destroyed, as well as homes. The last fire destroyed three homes and
damaged two others.
Thank you
Wayne Eggleston

<

From: Schwing, Karl @Coasta I Ka ri.Schwing@coasta l.ca .gov>

Sent: Friday, January 11, 2019 4:19PM
To: 'Wayne Eggleston' <heritagesc@fea.net> ·

Cc: Roman, Liliana@Coastal <Liliana.Roman@coastal:ca.gov>
Subject: RE: 217 VISTA MARINA SAN CLEMENTE, CA 92672
Hi Wayne,
Yes, there is a pending COP application, number 5-18-0930. Please check in with the analyst, Liliana Roman, as to
status. She is out of the office today, but is expected back next week.

Karl Schwing
Deputy Director
San Diego Coast District Office
South Coast District Office, Orange County
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From: Wayne Eggleston [mailto:heritagesc@fea.net]
Sent: Friday, January 11, 2019 3:45 PM
1

To: Schwing, Kari@Coastal
Subject: 217 VISTA MARINA SAN CLEMENTE, CA 92672
Ka rl.schwing@coasta l.ca .gov
Hi Karl
I understand that there is a pending application for the above address. This development was approved by the city as "in
concept approval" as it had no variances. None of the neighbors were notified at all during the city application process.
I would like to be notified as to the current status and continuing status during the Coastal Commission process.
This is a development WITHIN A COASTAL CANYON.
Concerns that I have, but not limited to are the following:
Size
Exterior Colors (it should blend into the natural canyon colors)
Fire Department Access into the canyon, as this is the only level area for access
Natural Habitat
Run-off
Night time lighting (they are all sort of critters in this canyo'n)
Set backs from canyon edge (owners have had crews out there on a regular basis to cut back native vegetation)
Etc
Thanks
Wayne Eggleston
317 Cazador Lane A
San Clemente, Ca 92672
949-498-4958
heritagesc@fea. net
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Roman, Liliana@Coastal
From:

Markus Bohi <markus@bohiconsulting.com>
Tuesday, April 02, 2019 4:01 PM
Roman, Liliana@Coastal
"Trafalgar Canyon filling" project proposed for 217 Vista Marina, San Clemente, CA
92672

Sent:
To:
Subject:

Dear Ms. Roman,
My home at 206 Calle Conchita in San Clemente sits on the coastal canyon above the property in the
subject line above. I am very concerned if your commission approved this project because of fire danger
and earth movement. First, where and how would the Fire trucks access the canyon in case of a fire if a
new structure takes up all the land. Many years ago, some boys inadvertently started a fire in the same
canyon and an entire condominium building was destroyed. Second, the canyon "wall" leading from our
house down to the canyon is extremely steep. I am concerned that any earth movement below will
causing movement above and might make our home unsafe.
I thank you in advance for your understanding and consideration and look forward to hearing from you.
Sincerely,
Markus Bohi

Lr~

BOHI

Ul.; CONSULTING
MARKUS BOHI
Managing Director
~

+1 949 874 3489
+41 71 634 8066
I:?@ markus@bohiconsulting.com
www.bohiconsulting.com
~
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Roman, Liliana@Coastal
From:

Sent:
To:

Subject:

Gerald < geraldcweeks@g ma il.co m >
Monday, March 25, 2019 12:49 PM
Roman, Liliana@Coastal
Open space lot at 217 Vista Marina, San Clemente

Dear Ms. Roman,
My home resides inland from the subject canyon lot at 230 Trafalgar Lane. My house sits on a pad of about 10,000 sf of
a 29,000 sf lot.
I oppose the building of a house on the canyon at Vista Marina as it is an encroachment into the canyon. However,
should you allow a home to be built in the canyon on Vista Marina, I think I should be permitted to build another house
on my remaining 19,000 sf. I suspect many other homeowners on the canyon would expect the same treatment; that is,
encroachment rights into the canyon.
Very truly yours,
Gerald Weeks
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Roman, Liliana@Coastal
From:

Sent:
To:

Subject:

David Lees <pierratz@aol.com>
Thursday, April 18, 2019 3:59 PM
Roman, Liliana@Coastal
trafalgar canyon project

I am writing to express my opposition to the proposed trafalgar canyon project-this coastal protected pocket
provides habitat for many species, nesting and flightways for birds and means a lot to people, too.
Plus, I'm only a layman, but I would be surprised if the area is geologically stable.
Finally, though this may sound like an exaggeration, I truly believe that such a large structure would
fundamentally change the character of the surrounding neighborhoods and open the floodgates for further out-of-scale
development.

Thanks for reading!

David Lees
135 WAve de Valencia, San Clemente
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Roman, Liliana@Coastal
From:
Sent:
To:
Subject:

Kyle Arnett <sarnett1127@gmail.com>
Thursday, Aprill8, 2019 3:50 PM

Roman, Liliana@Coastal
Trafalgar Canyon

To whom it may concern,
I am against the filling in of the Trafalgar Canyon. This Canyon is a lovely open space area that is enjoyable to
those who live on/near the Canyon. The air flow, the flora and fauna and the wildlife are a wonderful asset to
the area.
Please do not fill this in.
Kindly,
Shay Arnett
120 Trafalgar Ln
San Clemente, CA 92672
(949) 280-4357
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Roman, Liliana@Coastal
From:

Sent:
To:

Subject:

Michael Dove <michaeljdove8@gmail.com>
Thursday, April18, 2019 3:50 PM
Roman, Liliana@Coastal
Trafalgar Canyon

Liliana,
My wife and I have made San Clemente outlet home and enjoy the {{wildlife preserve" atmosphere. Please support us
and all of our neighbors who spend their hard earned tax dollars on our treasured real estate, filling in the canyon would
not be in our best interest.
Michael J Dove
Founder
San Clemente Cookie Dough Co.
555 N El Camino Real Suite A-255
San Clemente, CA 92672
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Roman, Liliana@Coastal
From:

Sent:
To:
Subject:

Denise Banks <denisebanks@cox.net>
Thursday, April 18, 2019 3:55 PM
Roman, Liliana@Coastal
Canyon @ Trafalgar in San clemente

To whom it may concern:
I am opposed to any planned development in the canyon areas at Trafalgar (or any other canyons in San Clemente).
The canyons are what makes our Village by the Sea unique. I can't honestly believe something like this is being
considered. This is a money grab at the expense of us taxpayers and needs to be stopped!
Denise Banks
17 year resident on Gaviota
Sent from my iPhone
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Roman, Liliana@Coastal
From:

Sent:
To:

Subject:

Denise Banks <denisebanks@cox.net>
Thursday, April18, 2019 4:55 PM
Roman, Liliana@Coastal
Re: Canyon @Trafalgar in San clemente

Hi there- Just a few questions? You say single family home- and also note low density? What does that actually
mean? Also- I was under the impression that a 9000 sq ft. Structure would be going in that would pretty much take up
a significant part of the canyon. Is this correct?
Sent from my iPhone
>On Apr 18, 2019, at 4:14PM, Roman, Liliana@Coastal <Liliana.Roman@coastal.ca.gov> wrote:
>
>Thank you for your comments, I can only assume that this is in response to the pending Coastal Development Permit
Application 5-18-0930(Graham) for development consisting of a single family residence at 217 Vista Marina.
>
>The site is a legal lot zoned by the City 'RL' for Residential - Low Density development. The Commission has received a
Coastal Development Permit application for development of a single family residence at the subject site. I've printed out
your correspondence for the file and will include it as an exhibit to the staff report under 'Public Correspondence.'
Additionally, I will include you as an known interested party for this application and will forward you notice of
publication of the staff report and recommendation and Commission meeting details.
>
>Regards,
>
>Liliana Roman
>Coastal Program Analyst
>California Coastal Commission
> 301 E. Ocean Blvd. Suite #300
> Long Beach, CA 90802
> 562.631.8855
>
>
>-----Original Message----> From: Denise Banks [mailto:denisebanks@cox.net]
>Sent: Thursday, April 18, 2019 3:55 PM
>To: Roman, Liliana@Coastal
>Subject Canyon @Trafalgar in San clemente
>
>To whom it may concern:
>I am opposed to any planned development in the canyon areas at Trafalgar (or any other canyons in San Clemente).
>The canyons are what makes our Village by the Sea unique. I can't honestly believe something like this is being
considered. This is a money grab at the expense of us taxpayers and needs to be stopped!
> Denise Banks
> 17 year resident on Gaviota
>
>Sent from my iPhone
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Roman, Liliana@Coastal
From:

Sent:
To:
Cc:

Subject:

Joe Faron <joefaron@gmail.com>
Thursday, Aprill8, 2019 4:08 PM
Roman, Liliana@Coastal
jillianfaron@gmail.com
Trafalgar Canyon, San Clemente

Is it true a 9000sqft house will be going here? Is there anything the public can do to protest? We're not within
their mailing range for the initial proposal of the plan .. forget how many feet that has to be.
I'm more so concerned too because a similar plot of land is in our canyon and not built upon. I thought everyone
had to abide by the 30% setback?
Anyways, hope all is well .. it feels great to be done with our remodel..
Joe Faron
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Roman, Liliana@Coastal
From:

Sent:
To:

Subject:

Sally Reed <sallyreed949@yahoo.com>
Thursday, April 18, 2019 10:48 PM
Roman, Liliana@Coastal
Trafalgar Canyon development

Dear Liliana,
I understand there is a proposal for a 9,000 sq ft development in Trafalgar Canyon. This is devastating to my family
and neighbors as many of us have openly used this coastal treasure. We urge and plead with you to please stop
this project.
There will be much opposition from the community regarding this project. Our families are hoping we will be able to
continue enjoying this canyon for years to come.
Thank you,
Sally Reed
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Roman, Liliana@Coastal
From:

Sent:
To:

Subject:

chris connally <cconnolly24@cox.net>
Thursday, April 18, 2019 9:51 PM
Roman, Liliana@Coastal
Trafalgar Canyon Development

Dear Ms. Roman
I am a 20 year resident of San Clemente and my wife and I have raised our family in town. We love San Clemente and its
unique and beautiful coastline. We have learned however, that a development is proposed which will fill a good part of
Trafalgar Canyon and alter the landscape which we love and draws so many visitors to our town.
Please oppose this plan. This type of irreversible change for short term financial gain for a few individuals is worth your
opposition and will be applauded by those who are interested in the preservation of the natural beauty of San Clemente
for present and future generations as well as the power of that beauty to create long term economic benefit for all of
San Clemente.
Thank you.
Chris Connolly

949 498-2819
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Roman, Liliana@Coastal
From:

Sent:
To:
Subject:

Noel Sang <noelsang24@gmail.com>
Thursday, April 18, 2019 5:13 PM
Roman, Liliana@Coastal
Do not fill Trafalger Canyon in San Clemente

Dear Liliana,
I have just learned of the possibility that the coastal commission will allow the project to fill trafalger canyon in San
Clemente. This is a terrible idea, and will only cause natural repercussions on the land and environment. Why does
anyone feel this is a good proposal to put to a vote.
Please do the right thing and vote NO on this proposal.
Thank you,
Noele Sang
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Roman, Liliana@Coastal
From:

Sent:
To:

Subject:

Ellen Robinson <erobteach@sbcglobal.net>
Thursday, April 18, 2019 8:53 PM
Roman, Liliana@Coastal
Trafalgar Canyon

Dear Ms. Roman,
I am writing to urge you NOT to allow the beautiful Trafalgar Canyon be developed! This canyon is vital to the ecology of
San Clemente, and allowing its development is irresponsible- the opposite of :progress."
Sincerely,
Ellen Robinson
San Clemente Ca
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Roman, Liliana@Coastal
From:

Sent:
To:
Subject:

Ann Coldesina <annpito@gmail.com>
Thursday, April 18, 2019 4:47 PM
Roman, Liliana@Coastal
A Vote for "No" to developing Trafalgar Canyon in San Clemente

Dear Liliana,
I know there is a proposal up for the coast commission to review for a development in Trafalgar Canyon in San
Clemente. As a native San Clemente resident born and raised here I know this would be a big mistake, please do take
away the natural beauty of our town. This has been a long time area used for all the general public, please do no take it
away from the citizens and privatize it. If you think of doing anything to it, make it a park. In future considerations
please do not overcrowd this great city, its natural beauty is what makes it so charming for all the people that have lived
here. We are already so over crowded down here in Southern California, it is amazing that all the over construction up
and down the coast has already been allowed. Please don't take away what makes San Clemente special.
Sincerely,
Ann Coldesina
202 Calle Marina
San Clemente, CA 92672
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Roman, Liliana@Coastal
From:

Sent:
To:

Cc:
Subject:

PAUL HEYMAN <paulhey@cox.net>
Thursday, April 18, 2019 4:39 PM
Roman, Liliana@Coastal
paulhey@cox.net
trafalagar canyon project.

Dear Liliana.
Please stop the proposed Trafalgar Canyon Project in San Clemente.
this area is nature at its best.
we dont need or want anymore development in our town.

i have been a property owner here for over 35 year !
Thank you.
Paul K Heyman
141 west avenida cornelia
San Clemente, Ca 92672
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Roman, Liliana@Coastal
From:

Sent:
To:

Cc:
Subject:

linda crocker <raviolisl@gmail.com>
Thursday, April 18, 2019 4:16 PM
Roman, Liliana@Coastal
raviolisl@gmail.com
Lot proposal for development in Trafalgar Canyon San Clemente

Just made aware of the proposed plans to develop a house in our precious canyon habitat. How is such a consideration
even possible in our society today considering the impact environmentally to all surrounding wildlife and societal
impacts on neighbors and wildlife.
Please stop this now. The lot should never been sited as legal originally.
We will be monitoring this closely as citizens of SC and would appreciate your condemnation of any such proposal going
forward.
Linda L Crocker
135 W Avenida Valencia
Sent from my iPad
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Roman, Liliana@Coastal
From:

Sent:
To:

Subject:

Ruth Cohen <ruth.cohenS@icloud.com>
Friday, April 19, 2019 10:17 AM
Roman, Liliana@Coastal
Project at 217 Vista Marina, San Clemente, California

Dear Ms. Roman,
I am a homeowner in the Rivera District of San Clemente, which is flanked by canyons on each side. PLEASE do not let
this project encroach into on our beautiful canyon at T-Street.
Thank you,
Ruth Cohen
2404 Calle Monte Carlo
San Clemente, CA 92672
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Roman, Liliana@Coastal
From:

Sent:
To:

Subject:

Cindy Lewis <cindyalewis.socal@gmail.com>
Friday, April 19, 2019 11:00 AM
Roman, Liliana@Coastal
Trafalgar Canyon.

Please vote against letting them overbuild on the property in Trafalgar Canyon.
Thank you.
Cindy Lewis
2309 Plaza A La Playa
San clemente CA 92672
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Roman, Liliana@Coastal
From:

Sent:
To:
Subject:

Steffen McKernan <smckernan@vicipartners.com >
Thursday, April 18, 2019 10:39 AM
Roman, Liliana@Coastal
217 Vista Marina, San Clemente: A 9,000 sqft property to fill a coastal canyon and
eliminate its recreational use

Dear Ms. Roman,
For many reasons under your Coastal Commission's charter, the precedents you have set, and the
precedents you don't want to set, the project at 217 Vista Marina in San Clemente should not be
allowed. Below are a few are a few reasons that are obvious to me.
Prior building near the canyon edge:
My home at 232 Trafalgar Lane sits on the coastal canyon above the property in the subject line
above. We added a garage (to a house with no garage!) and tv40 square feet to our home in 2006. The
process through your commission was centered around how close to the canyon edge we came despite
our project being far, far back from the edge. With the Coastal Commission protecting the canyon by
limiting building close to the edge, how can it be consistent and allow any building at all (let alone a
canyon filling building) on the other side of the edge in the canyon? It can't. This project is below and up
against that beautiful canyon edge. It will obliterate the edge and most of the canyon and with it the
natural foliage and critters (including coyote's and a mountain lion sighting) currently supported by the
canyon and its pretty well balanced ecosystem-the coyotes show up when the smaller mammal
population gets high.
In my 20 years here, your Commission has consistently denied any building that encroaches into this
canyon. Allowing this building will subject the Commission to straightforward accusations of inconsistent
and unfair dealing.
The precedent approval will set:
My property is almost an acre with much of it in the canyon. If building in the canyon is now permitted,
will we be able to build a guest house? Our ideal guest house location is not nearly as far in the canyon as
the proposed construction. It is further from the ocean and our overall footprint would still be much lower
than the proposed monstrosity.
Abuse of coastal resources by the owner:
The owner has been illegally doing things on the land. I have recent video of someone spraying roundup
on the lot. I went and spoke to the person doing so as he drove away. After denying he did spray and
my informing him I had video, he said the owner had hired him and he had sprayed roundup. To kill
what? Rare native plants that they didn't want discovered and protected?
I have many photographs of unpermitted drilling on the lot.
The lot is currently denuded because he clear cut it. In a year when the rains have made Orange County
greener than it has been in decades, this property that is core to the canyon and covers most of the.
visible canyon floor stands out versus the lush greenery of the Coastal Commission protected property on
every side of it.
Removal coastal resources with a long history of public use:
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Largely natural coastal canyons in a highly traveled areas are rare. I have many, many pictures of
Californians using the lot for coastal recreation and coastal access. Most days there are multiple groups of
people. Would you like these materials? If so, how should I get them to you? If not, why not?
Hundreds of people daily walk the beach trail just below the canyon. They look up and see a coastal
canyon. When they walk by, they feel the wonderful flow of moist air that rushes from the natural
ecosystem of the canyon. The insanely large structure proposed, over 4 times the size of many
neighboring houses, will create an heat island. The development will ruin the view of the coastal canyon
and it's heat island will wreck the moist air flow.

The purpose of the Coastal Commission is "Protecting and Enhancing California Coast". This project
clearly does nothing of the sort and removes a coastal resource from public benefit.

1. Largely natural coastal canyons in highly traveled areas are rare. This project will obliterate one
that is viewed and felt by likely tens of thousands of people per year.
2. Thousands of Californians enjoy this land in this canyon every year. This has gone on for decades-adverse. At least Building the house will eliminate current public use of coastal resources
3. The property owner has been illegally drilling and spraying chemicals without proper permits
4. If this property in the canyon is permitted, denying other owners of canyon property the right to
develop theirs will be untenable.
Thank you for your attention to this matter. Will you please put me on a distribution list for updates on
this project?
Sincerely,
Steffen McKernan
232 Trafalgar Lane
San Clemente, CA 92672
949-633-7183

Steffen
Steffen McKernan

m 949-633-7183
SJl1Ckernan@vi~lQartne_rs.~Q_Il1

VICJ P;\RTNERS
www. vicipartners.com
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Roman, Liliana@Coastal
From:

Sent:
To:

Subject:

Steve Hathaway <hathaway7@me.com>
Friday, April 19, 20i9 11:13 PM
Roman, Liliana@Coastal
Trafalgar Canyon Development

Hi Liliana.
I'm a businessman, living on Calle Toledo- SW San Clemente. My wife and I moved here in the mid-90s,
raising our family here. It's awesome.
I never really bother with all the noise associated with development in San Clemente, A lot of it's good I
suppose. When we moved here, half the stores were closed, thrift stores galore, and not so much good food
choices. It's all changed, I hope you enjoy it too.

I really never oppose development- mixed use "high rises" on El Camino Real. A silly outlet mall (20 miles
from another outlet mall (???) or whatever. Build build build ....
But now I learn we're going to start filling out the coastal canyons with money making development? Just
cause it's open space?? That's insane. They'll stick that one there, then down to the next canyon in front of
Rowans house, then next to the canyon in front of our house, maybe right behind Karch's house at the bottom
where its flatter is a better spot??? And on down the coast? Will they then slip a 7/11 down there for the bums
to hang out? This is crazy.
I know you're tasked to prepare a report for next month's meeting. I can t wait to go to that one- rm actually
curious to learn who would support such development, and what is the 9000 soft gonna be?
1

Poor coyotes- where they gonna live when they get pushed out???

Steve Hathaway l Sales

OMNOVA'('
SOLUTIONS
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Roman, Liliana@Coastal
From:

Sent:
To:

Subject:

Cobah Management <cobahmanagement@gmail.com>
Saturday, April 20, 2019 2:34 PM
Roman, Liliana@Coastal
217 Vista Marina,

April 20, 2019
Via Email to Liliana Roman
California Coastal Commission
Liliana.roman@coastal .ca.gov
Dear Ms Roman:
Subject: 217 Vista Marina
I am stunned to see this home going before the CCC to even be considered!
I have been going through the process with CCC for almost 2 years just to add 686 sq ft to a
small home that abuts the Trafalgar Canyon.
I had to hire a Botanist for $2000 to identify any native or endangered plants. If they had
found plants within certain feet of my addition, it could have killed the project.
Even though I am well under string lines, I am not allowed to use the last 40°/o of my 8200 sq
ft lot due to the potential risk to the Canyon.
I have had to jump through so many hoops and ended up with a massive set of deed
restrictions that will live with the land, just to add this 686 sq ft to a home that will ultimately
be less than 1800 sq ft. I had to provide a certified copy of the recordation of these deed
restrictions, and still have to pay for a title report to insure that these restrictions are on title.
But the CCC will consider this project which will decimate the canyon? ! If this project goes
forward, then there needs to be a Special Council appointed to investigate the CCC for how the
rulings are handed down.
Thank you for taking the time to read my experience and my concerns.
Sincerely,
Sharon Alvey
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Roman, Liliana@Coastal
From:

Sent:

Charlene Middleton <pierview@pacbell.net>
Wednesday, April 24, 2019 10:21 AM

To:

Roman, Liliana@Coastal

Subject:

Trafalgar

Please stop the illegal Trafalgar construction project in our beautiful protected San Clemente canyon area.
Charlene and Keith Middleton
Sent fro1n Yahoo l\r1ai1 on Android
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Roman, Liliana@Coastal
From:

Sent:
To:

Subject:
Attachments:

ellen glynn <ellenjglynn@yahoo.com>
Tuesday, April 23, 2019 10:23 PM
Roman, Liliana@Coastal
217 Vista Marina, San Clemente
IMG_1137.jpg; IMG_1138jpg; IMG_ll42jpg; IMG_1144jpg

I am writing to you concerning 217 Vista Marina, San Clemente. I have many concerns about this proposed development
in Trafalgar Canyon, the most urgent of which is the issue of accessibility for firefighters and their equipment.
We purchased our home on Trafalgar Canyon in December, 2000, and experienced our first canyon fire just eight months
later. Trafalgar Canyon is very much alive, with areas of dense vegetation, steep slopes, and prolific wildlife. While
beautiful, this unfortunately also makes our canyon vulnerable to fire. Our most recent canyon fire was last year.
During the fire of 2001, at least five homes in two condominium complexes on Cazador Lane burned to the ground,
despite a massive response from firefighters battling the fire from Trafalgar Canyon, from the streets surrounding the
canyon, and from the air.
Please see my attached pictures, some taken during the fire and some after. The fire engines gained access to Trafalgar
Canyon by driving down Vista Marina and onto the lot in question. Without this access, the fire would have undoubtably
been far more destructive.
Those of us who live on Trafalgar Canyon are very aware of fire danger. We are regularly visited by Orange County
firefighters who recommend how to best protect our homes without negatively affecting native vegetation in the
canyon. We have also been reassured by the access that firefighters have always had to Trafalgar Canyon from Vista
Marina. I am concerned that this large building at 217 Vista Marina, with its extensive square footage, walls, and decks,
will effectively block access to Trafalgar Canyon for firefighters attempting to extinguish the next canyon fire.
Thank you for your consideration of this important issue.
Ellen Glynn

Pictures:
The first two pictures were taken from my backyard, overlooking the canyon, facing west. The homes on fire were on
Cazador Lane.
The second two pictures were taken after the fire was out, standing at the bottom of the canyon at 217 Vista Marina,
facing east. They clearly show the access used by firefighters and their trucks and equipment.
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Roman, Liliana@Coastal
From:

Sent:
To:

Subject:

William Feige <travelwilliam2009@yahoo.com>
Tuesday, April 23, 2019 9:06 PM
Roman, Liliana@Coastal
217 Vista Marina, San Clemente

Dear, Ms. Roman,

I am a San Clemente resident writing to express my concern over the project seeking approval from the Coastal
Commission at 217 Vista Marina in San Clemente. There is native vegetation running throughout this canyon and it is one
of the few remaining coastal canyons in San Clemente. The plans for the home at 217 Vista Marina are massive and will
greatly encroach on this beautiful canyon and destroy the remaining vegetation. Additionally, The owners of this property
have been seen clearing vegetation often on Sundays, which is suspicious. This construction will also impede public
access to the beach via trail that goes through the canyon.
I urge you to disapprove of the plans at this address for the benefit of San Clemente and this environmentally sensitive
area.
Thank You.

William Feige
Email: travelwilliam2009@yahoo.com
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Roman, Liliana@Coastal
From:

Sent:
To:
Subject:

Kaela Haddad < kaelahaddad@gmail.com>
Tuesday, April 23, 2019 8:33 PM
Roman, Liliana@Coastal
217 Vista Marina, San Clemente

Hi. Ms. Roman,
I am a San Clemente resident writing to express my concern over the project seeking approval from the Coastal
Commission at 217 Vista Marina in San Clemente. There is native vegetation running throughout this canyon
and it is one of the few remaining coastal canyons in San Clemente. The plans for the home at 217 Vista
Marina are massive and will greatly encroach on this beautiful canyon and destroy the remaining
vegetation. Additionally, the owners of this property have been seen clearing vegetation often on Sundays,
which is suspicious. This construction will also impede public access to the beach via the trail that goes through
this canyon.
I urge you to disapprove of the plans at this address for the benefit of San Clemente and this environmentally
sensitive area.

Thank you,
Kaela Haddad,
Email: kae] ahaddad(@gm.ail. con1
Cell: 949.231.0057
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Roman, Liliana@Coastal
From:

Sent:
To:
Cc:

Subject:
Attachments:

Brian Swanstrom <brian@fastblue.com>
Tuesday, April 23, 2019 10:09 PM
Roman, Liliana@Coastal
sk@alumni.princeton.edu
217 Vista Marina San Clemente - Comments Attached
217 Vista Marina Comments.pdf

Hello Liliana,
Thank you for leaving the file out for my review today.
Attached please find the comments I have on the project. I've copied my neighbor across the way Steffen McKernan on
this as well (who already submitted comments).
Would it be possible to arrange a meeting regarding this Thursday? We've had very little time to prepare for this, so
we'd like to understand the issues at hand. We also feel (as you will see from the attached) there are a multitude of
items to cover regarding this.
Please let me know that you received this, and if such a meeting would be possible.
Thank you,
Brian Swanstrom
FastBiue Communications, Inc.
800 South El Camino Real, Suite 203
San Clemente, CA 92672
Direct: 949-888-5352
Mobile: 949-292-1111
Email: bswanstrom@fastblue.com
For Immediate Support Issues, please contact support@fastblue.com or call 888-964-2583
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In reference to the pending 217 Vista Marina San Clemente Coastal permit COP App- 5-18-0930, please find the
following comments/concerns.
Coastal Canyon Definition:
Trafalgar canyon is one of nine protected coastal canyons in the city of San Clemente (below in green}. As such, my
residence at 321 Cazador lane is strictly forbidden to encroach in any way into the canyon in green. All of the
homes on Cazador and Trafalgar abide by this, and the Coastal Commission has enforced this with the privatelyowned property in the canyon.

On the below image (from Zillow) you can see the lot in question. Approval of this project would set a precedent
whereas all landowners with a relatively flat grade inside the coastal canyon could develop properties (including
mine). Specifically, the property at 232 Trafalgar could develop an 'in canyon' development as there is a large incanyon flat buildable lot nearly adjacent to proposed development.

I believe it is impossible to justify a lot in a coastal canyon, given this defines the homes on Trafalgar as a 'coastal
canyon, then a section of 'non-coastal canyon', then a 'coastal canyon' for the remainder. Again, this would open
up an endless flow of disputes with this precedent. You would have to consider the properties behind this lot nonprotected canyon houses since the protected canyon would be below the development.

I understand as well there have been discussions about where the coastal canyon line exists, and what is
considered the coastal canyon vs. not the coastal canyon.
As an example, please consider very recently Coastal Commission approved 207 Calle Conchita project. You can
see it sits right above the 217 Marina site. It shows the canyon edge clearly, along with coastal vegetation that
continues through 217 Marina. If this is approved it would completely redefine this entire slope of the canyon, and
resize the protected Trafalgar Canyon as you would be effectively moving the canyon edge over, so all homes on
Trafalgar could build down the coastal slope.
217 Marina is just below 207 Conchita

Photo below shows Coastal Approved Canyon edge boundaries. On the left of the boundary (non buildable) is 217
Vista Marina, on the right is approved project.

hhit
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25 Foot Buffer to Environmentally Sensitive Habitat:

Thi~ project does not support or address in any way a 25-foot buffer to sensitive existing habitat. There should be a
25 foot buffer around lemonade berry and rye grass in Exhibit 3 of the Bio. As I understand both lemonade berry
and rye grass are components of ESHA.

350 Vista Marina Approval Criteria:
There was a previously approved project for a project on a developed lot right across the street. The Coastal
Commission made multiple comments that clearly note why 217 Vista Marina is in a non-buildable protected
coastal canyon (below). This project was never built and the permit is expired. I have added in bold where I believe
comments are relevant. In summary it defines the lot as 'ESHA', and notes that canyon views should not be
obstructed.

(Notes below are from the Coastal Approval Comments)

Canyon Setback
The proposed development is located on the rim of the Trafalgar Canyon, one of seven coastal canyons
designated as environmentally sensitive habitat area (ESHA) in the certified LUP (Exhibit 5}. The applicants'
property line extends into the canyon. The canyon at this particular site is considered somewhat degraded due to
the presence of ornamental non-native plant species mixed into the native vegetation of the canyon. No portion of
the area proposed to be developed contains resources that rise to the level of ESHA. Nevertheless, preservation and
enhancement of the City's coastal canyons is a goal supported by both the environmental protection policies of the
Coastal Act, and the certified LUP. The proposed new single-family residence will be constructed on areas of the
lot already developed and will not encroach into the canyon or impact the coastal canyon slope. Encroachment
into the canyon by structures and other appurtenances increases the potential for the introduction of non-native
plant species, and predation of native species by domestic animals, and destabilization of the canyon from excess
irrigation. Encroaching structures also threaten the visual quality of the canyons. The policies of the LUP were
designed for habitat protection.and enhancement; to minimize visual impacts and landform alteration; to avoid.
cumulative adverse impacts of the encroachment of structures into the canyon; and as a means to limit brush
management necessary for fire protection.
In this case, unlike the existing residence, the proposed residence will meet the minimum 15-ft. setback from the
coastal canyon edge and will not encroach into the canyon. Ancillary improvements such as proposed patios and
fences meet the minimum 5-ft. setback from the top of the coastal canyon. The proposed pool/spa is setback in
excess of approximately 37-ft. from the top of the coastal canyon edge.
As the proposed new residence is setback approximately 55 ft. from the rear property line adjacent to the Vista
Marina Alley, the new structure is not anticipated to adversely impact public views of the coast and coastal
canyon slopes from public street vantage points. For instance, public views of the coast and the coastal canyon
slopes visible from the Vista Marina cul-de-sac across the canyon
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5-15-0807 (Martin)
5-15-0807 (Martin)
will remain unobstructed

Other conflicting City of San Clemente Resolutions:

RES-68

Coastal Canyons. Development on coastal canyon lots shall maintain or
improve the biological value, integrity and corridor function of the coastal
canyons through native vegetation restoration, control of non-native species,
and landscape buffering of urban uses and development.

RES-69

Coastal Canyon Areas Protection. Preserve coastal canyons as
undeveloped areas intended to be open space through implementation of
appropriate development setbacks.

RES-70

Coastal Canyon Resources. Protect and enhance coastal canyon resources
by restricting the encroachment of development, incompatible land uses and
sensitive habitat disturbance in designated coastal canyon areas. Prohibit
development and grading that adversely alters the biological integrity of coastal
canyons, the removal of native vegetation and the introduction of non-native
vegetation.

V/S-1
Visual Character and Aesthetic Resources Preservation. Preserve the
visual character and aesthetic resources of the City and where feasible, enhance scenic
and visual qualities of the coastal zone, including coastal bluffs, visually significant
ridgelines, and coastal canyons, open spaces, prominent, mature trees on public lands,
and designated significant public views. (C-3.01)
V/S-2
Scenic View Corridors and Public Views. Identify and designate the location
and orientation of significant designated scenic view corridors and significant public
views. (C-3. 02)
VIS-3

Public View Corridors of Ocean. Preserve designated public view corridors

HAZ-2
Siting New Development. New development shall be designed and sited to
maintain the natural topographic characteristics of the City's natural landforms by
minimizing the area of height of cut and fill, minimizing pad sizes, siting and designing
structures to reflect natural contours, clustering development on lesser slopes,
avoiding development within setbacks, and/or other techniques. Any landform
alteration proposed for reasons of public safety shall be minimized to the maximum
extent feasible.

Demolition/Removal of Native habitat by current owner
Below is Google Map imagery from March of 2017. It shows the Coastal Sage across the protected coastal canyon.

The following image is from November of 2018. This destruction of the canyon has continued over the winter.

Workers have (mostly on Sundays- not sure if that is to avoid scrutiny) weedeated natural sage, and ground this
down to the bare dirt. They have actually used blowers to dig into the raw earth as you can see. I believe this is to
avoid the following as clearly the lot could have never been 15 feet from coastal sage previous to the demolition
and/or remove any natural found plants/animal species.
I'm sending a video as well. We have tons of these photos. They also used roundup to kill plant life. You can see
the devastation in the before and after photos.

After (below) the landowner removed native vegetation.

You have to assume the landowners are trying to circumvent the following:

b) A minimum of 30o/o of the depth of the lot, as measured from the coastal
canyon, and setback from the line of native vegetation (not less than 15 feet
from coastal sage scrub vegetation or not less than 50 feet from riparian
vegetation); or
In addition, the prepared biological report from the City of San Clemente carves out potential concerns for the
:b,~~~w:

Approval lag/San Clemente Staff

Although this project was approved in September of2018, this was not posted in the City Permit system until Feb
12, 2019 (giving homeowners the shortest possible notice). In addition, the approver, Kyle Webber was listed as a
'planning intern' at the time of approval. He is now a community development technician. How can such a lowranking individual approve such an impactful project?
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In addition, around 2004 a similar project was applied for in the City. You can see the chronology below. In
speaking with the City Planner, he said he believes they needed a variance for this project given its coastal canyon
location, which makes sense given the canyon edge as drawn. After more than 3 years, the owner dropped the
project and it was never sent to Coastal.
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Adjacent Historical Property
Because the project is adjacent to 325 Cazador Lane, there should have been a special review given the proximity
to the historical property. Generally adjacent properties must meet the 'Ole Hansen' design criteria. This is
certainly not a 'Ole Hansen' design in any way.

Public Access
You can see the trail in the below map that has been used for decades from Ola Vista down to Marina, then down
to the beach. lOO's of people each week utilize this trail, as do nature lovers and people walking their dogs. This
would cut off all access to the canyon from Vista Marina (eastbound}.

Thank you for your consideration. There is a general feeling that this project has not been held in any way at the
City to the same strict canyon preservation rules as the existing homeowners have lived within on Cazador Lane,
Trafalgar Lane, and Vista Marina.

Roman, Liliana@Coastal
From:
Sent:
To:
Cc:

Subject:
Attachments:

Brian Swanstrom <brian@fastblue.com>
Wednesday, April 24, 2019 2:28 PM
Roman, Liliana@Coastal
sk@alumni.princeton.edu
Additional Comments- 217 Vista Marina
Approximate Canyon Edges- Trafalgar.pdf; Coastal setbacks - 350 Cristobal and 207
Calle Conchita.pdf

Hello again Liliana,
Sorry for the flurry of em ails on this matter.
I did have some further thoughts on this.
I roughed out the canyon edge in blue, supported by an infinite number of accepted plans including the two used as
examples on the application notes. It is insane that they are attempting to connect the lower canyon blue line to the red
line and completely ignore the existing canyon edge as supported by every single proposal that Coastal has processed.
The next question would be where does the red line go from there? Do you completely cut off that side of the canyon
then? Then what? What precedent is set for the balance of the roughly flat interior of the canyon?
(sorry for the rough drawing- it was a finger on the iPad- again blue is the documented canyon edge (no building
within 15', red is very rough of the proposed).
Thank you again for the support on this,
Brian Swanstrom
FastBiue Communications, Inc.
800 South El Camino Real, Suite 203
San Clemente, CA 92672
Direct: 949-888-5352
Mobile: 949-292-1111
Email: bswanstrom@fastblue.com

For Immediate Support Issues, please contact support@fastblue.com or call 888-964-2583
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Roman, Liliana@Coastal
From:

Sent:
To:

Subject:

Eric Swanstrom <eric@fastblue.com>
Thursday, April 25, 2019 8:46AM
Roman, Liliana@Coastal
Trafalgar Canyon, 217 Vista Marina

Hello Liliana,
I am writing regarding the development in the Trafalgar Canyon, 217 Vista Marina.
Given the public access issues for this canyon, I am deeply concerned about the fact that this will cut off access to the
canyon and completely block the public views of the canyon from the street. Surfers use this to access parts of the TStreet area from Ola Vista Street. There are public trails in constant use across this area.
In addition, it is difficult to understand how the surrounding homes are prohibited from encroaching into the canyon, and
this house can fill the entire protected canyon area. It seems all should be able to build in the canyon, or none should be
allowed to do so.
Thanks,
Eric Swanstrom
Fastblue Communications I Eric(@Fastblue.com I 949.596.0377
SD-WAN i Global Connectivity Data Center Brokerage I Security
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Roman, Liliana@Coastal
From:

Sent:
To:

Subject:

Macall Deaver <macalldeaver@gmail.com >
Tuesday, April 30, 2019 3:18 PM
Roman, Liliana@Coastal
217 Vista M arina

Good Afternoon Ms. Roman ,
As a prospective home buyer in the San Clemente area I wanted to reach out to you regarding the proposed
build on 217 Vista Marina. My family and I currently live in Encinitas (a San Diego beach community) and have
a great appreciation for protecting wildlife, natural California botanicals, as well as the Pacific shoreline. Our
current home has a bioretention basin in the backyard to filter the water prior to entering public drainage, and
we personally love the way San Clemente has created a community that believes in a harmonious relationship
between people and the natural habitats of our coast.
With that being said, I was surprised at some of the false accusations of community members in the San
Clemente area regarding the Vista Marina build . As we've been touring homes, like the property on Avenida
Ramona as well as the home on Cazador Lane, we've been hoping to get a feel for the right place for our
family of four. The home on Cazador Lane was in the location we wanted, but we were put off by the vagrants
living in the canyon below and didn't want our todd lers exposed to the drinking and drug use taking place
below the property. My realtor told us about the future build right across the way and I was thrilled to hear the
owners would help sustain the wildlife, as well as family access to the coast, while also providing better
security for homes and from potential fire hazards. My husband and I were put off however once we saw the
community bullying of the proposed property on the Nextdoor app. Not only were the neighbors' claims a
misrepresentation of the proposed build that I've read about in the city plans, but they gave the city of San
Clemente an ugly and slanderous perception. I'm writing to hopefully get a better understanding of how San
Clemente rectifies public false accusations, and to endorse the project proposed as a future home buyer in
your community.
A few reasons I'm in favor of this build:
1. Public Access Provided - While initially I was surprised at the property owners willingness to keep
public access open, I truly appreciated their thoughtfulness and protection they are willing to provide
the community. They intend to leave open two trails (through their property) to the public. These trails
will be safer for the families who access the coast because they'll be distinctively marked, more
frequently used to remediate the cu rrent vagrant issue clearly seen in the canyon, and ensure local
plant and wildlife aren't trampled on by careless people walking their dogs off leash on private property.
By having clearl y defined trails more of our California native plants will be sustained. This point of fact
was reported fa lsely in the community post on Nextdoor. My guess is because the inciting party lives
right above the property and would like to selfishly maintain his trespassing rights.
2. Fire hydrant, fire barrier wall, and turn around - The property owners are willing to pay for a fire hydrant
at the end of their street, as well as allow part of thei r land to be used by the city for a turn around for a
fire truck. When I read this I was in shock at the amount of money these people were willing to pay to
keep the beautiful canyon safe, the families on their cui de sac, as well as the homes across the
canyon. Wildfires are increasing in California due to climate change and with the current situation within
that canyon it is only a matter of time before a thoughtless recreational user accidentally starts a fire
again. A heat barrier wall is even in the plans for further hazard protection. This wall would protect the
south slope vegetation and homes residing above. In my opinion the wall does more than protect the
botanicals from fire - it also creates a clear haven for wildlife sustainability. People will have less
availability to trample upon native plant life and animal dens with this new addition. So what is being
misconstrued as excessive building, is in actuality a well educated property owner sustaining natural
coastal habitat. If a layman such as myself can see this plan would create a safer habitat for California
wilderness surely your trained committee can.

3. Modest Design - The neighborhood Nextdoor app cla ims that the homeowner proposes to use an
excessive amount of their lot to build a huge house. It is apparent from the city plans that the owner
wants a minimalist home design coupled with a high regard for fire and habitat safety. In fact, the home
itself is modest compared to the massive newly approved projects directly in front and above this lot. A
home at the end of Vista Marina would increase local neighborhood watch security, rid the trails below
of trash and trashy behavioral choices, while also securing the natural habitat below their lot in the
canyon and the plants above their lot from potential fire or eventual erosion.
As we consider San Clemente as our future home my husband and I want to make sure that we are joining a
community that believes in a beautiful partnership between people and nature. My fear is that this community
may allow selfishly motivated propaganda to incite mass hysteria without factual evidence to prevent this and
future projects that will encourage safer environmental elements for our coast. Please feel free to reach out to
me for further discussion.
Thank you for your consideration,
Macall Deaver
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Roman, Liliana@Coastal
From:

Sent:
To:

Subject:

sherrybauer@aol.com
Thursday, April 25, 2019 6:21 PM
Roman, Li liana@Coastal
ALLOW OWNER TO BUILD AT 217 Vista Marina, SC

Hi Liliana,
I'm sure you have received several emails from San Clemente residents that are not in favor of allowing the current owner
to build on his/her lot of 217 Vista Marina, San Clemente. These residents are only the few .
The majority would like to see this person have the right to build on his/her property. Please don't succumb to the
shrieking minority. These dissenters have their heads in the sand.
Maybe, they should look at the big picture in which is the TCA is trying to jamb a toll road thru the City of San
. Clemente. Isn't that a bigger problem and significantly more invasive/destructive than building one home?
Please allow the home to be built at 217 Vista Marina, San Clemente, CA 92672

Thank you,
Sherry Bauer
14 Via Santa Maria
San Clemente, CA 92672
949.212.8911

