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From: Tarren Collins [mailto:tarrencollins@charter.net]
Sent: Monday, June 10, 2019 1:19 PM
To: Brownsey, Donne@Coastal
Cc: ExParte, Commissioner@Coastal
Subject: Trinidad Rancheria Hotel Project FW: Request for Ex-Parte Communication

Dear Commissioner Brownsey,
I’m glad we had a chance to speak briefly last Monday regarding my request to
meet with you concerning the Trinidad Rancheria hotel project, item 21a on
this Wednesday’s Coastal Commission Agenda. You mentioned that you had
not received my ex parte meeting request, and requested I send you an email
directly to your Donne.Brownsey@coastal.ca.gov email address.   I am
forwarding my previous email, with details.
The Trinidad Rancheria and the BIA submitted additional documents to the
Coastal Commission on Friday. Unfortunately these documents are buried at
the end of a very long Correspondence Exhibit in the on-line staff report. I
want to draw your attention to some of the documents submitted by the
Trinidad Rancheria to staff Friday, and am attaching them to this email.
Please contact me if you have any questions.
Thank you,
Tarren Collins

Law Office of Tarren Collins
PO Box 3063
Shell Beach, CA 93448
(805)773-0233
https://collinscoastlaw.com
NOTICE: This e-mail message and all attachments may contain legally privileged and confidential information
intended solely for the use of the addressee. If you are not the intended recipient, you are hereby notified that
you may not read, copy, distribute or otherwise use this message or its attachments. If you have received this
message in error, please notify the sender by email and delete all copies of the message immediately.

From: Tarren Collins [mailto:tarrencollins@charter.net]
Sent: Tuesday, May 21, 2019 11:52 AM

To: 'Donne.Brownsey@coastal.ca.gov' <Donne.Brownsey@coastal.ca.gov>
Cc: 'CommissionerExParte@coastal.ca.gov' <CommissionerExParte@coastal.ca.gov>
Subject: Request for Ex-Parte Communication
Project Name and Application Number: Consistency Determination No. CD-0001-19
Nature of Communication (In Person, Telephone, Other): In Person
Date and Time Requested: May 31, 2019; June 1; 2019; June 2, 2019 or June 3, 2019.
Full Name: Tarren Collins
Email: tarrencollins@charter.net
On Behalf Of: Trinidad Rancheria Economic Development Corporation
Comments:
Hi Commissioner Brownsey,
It was good to visit with you briefly in Oxnard last month.
I’m representing the Trinidad Rancheria Economic Development Corporation regarding their hotel
project on the June Coastal Commission agenda. Thank you for being willing to schedule an ex parte
meeting with me to discuss this project.
I can drive from Pismo Beach to Fort Bragg to meet with you. Please let me know if you are
available for a meeting on May 31 st, June 1, June 2, or June 3.
I look forward to sharing information with you, and discussing the hotel project.
Thank you,
Tarren Collins

Law Office of Tarren Collins
PO Box 3063
Shell Beach, CA 93448
(805)773-0233
https://collinscoastlaw.com

Public comments submitted to the Coastal Commission are public records that may be disclosed to
members of the public or posted on the Coastal Commission’s website. Do not include information,
including personal contact information, in comments submitted to the Coastal Commission that you
do not wish to be made public. Any written materials, including email, that are sent to
commissioners regarding matters pending before the Commission must also be sent to Commission

staff at the same time.

Trinidad Rancheria Responses to Coastal Commission Staff Report
Regarding Coastal Consistency Determination CD-0001-19
Rebuttal to Staff Recommendation of Objection
Page 2 – Paragraph 3 - Summary of Staff Recommendations – Visual Qualities:
The Staff Report indicated:
As currently proposed, the hotel would be the tallest building by at least 30 feet in Trinidad and
the surrounding area, where single and two-story building in a low-density land use pattern
predominate. Adjacent neighborhoods in Trinidad and Humboldt County contain mostly
residential dwellings. The hotel would be highly visible from Trinidad Head and the Trinidad
Harbor area, visitor destinations that provide views of forested coastline and the ocean. The staff
therefore recommends the Commission find that the proposed hotel is inconsistent with sections
30251 and 39253(e) of the Coastal Act, since it does not protect views to and along the ocean
and scenic coastal areas, is not visually compatible with the character of surrounding areas, and
does not protect the views from Trinidad Harbor and Trinidad Head, which are popular
recreational destinations.
Staff recommends the Commission find that it would be possible to bring this project into
compliance with the California Coastal Management Program (CCCMP) if the BIA implements
the following measure to address consistency with Sections 30251 and 30253(e) of the Coastal
Act:
1. Revise the hotel design by incorporating building heights or siting to ensure the proposed
hotel is visually compatible with the character of its surroundings and protects the views
from Trinidad Head and Trinidad Harbor. This measure could be accomplished by
designing a hotel with a height of no more than 40 feet which could be achieved by
reducing the number of rooms or relocating all or a portion of the hotel to other areas on
land adjacent to or near the existing casino. Reducing heights to no more than 40 feet
would result in a building height that is not out of character with the heights of existing
buildings on the Rancheria and surrounding neighborhood of Trinidad and Humboldt
County.
Trinidad Rancheria Response Regarding Visual Qualities:
The staff report recommends that the Commission object to the consistency determination on the
grounds that the Tribe’s proposed hotel development is not consistent with California Public
Resources Code §§ 30251 and 30253(e), which generally require permitted development to be
sited and designed to protect views an along the ocean and scenic coastal areas and to be visually
compatible with the character of surrounding areas. The CCMP visual quality standards are

subjective, and to interpret and apply the standard, the Commission staff report relies the
building regulations from the City of Trinidad and Humboldt County as they are set out in
County Local Coastal Plan (LCP) and the City’s draft LCP. In particular the report focuses on
the LCP building height restrictions and the height of the neighboring buildings, which are
subject to those height restrictions.
The staff report states that the proposed hotel building would be approximately 30 feet higher
than a building that would be allowed on adjacent land under Humboldt County jurisdiction, and
approximately 40-45 feet higher than would be allowed within the City of Trinidad jurisdiction.
However, as the staff report acknowledges, the Trinidad Rancheria is not subject to the
regulatory jurisdiction of either the County or the City. Although the staff report purports to use
the County LCP and City draft LCP for context only, by relying on the height of neighboring
buildings, which are subject to local government jurisdictions,1 the staff report is subjecting the
Trinidad Rancheria to the land use regulations of the City and County, in violation of applicable
federal law. The Commission staff report also states that the proposed hotel building is one story
higher than the height limitations set out in the Tribe’s Integrated Development Standards
(established in 2011), which the report states is capped at four stories.
The Commission staff has reviewed our interrelated Comprehensive Community Plan and our
Integrated Development Standards, and has interpreted them to mean that we have restricted or
have imposed a four-story limitation on ourselves related to building in areas designated for
Recreation and Entertainment uses. The Tribe would like the Commission to know that our
Comprehensive Community Plan is in part a conceptual plan and is a living document. As such,
both the Comprehensive Community Plan and the related Integrated Development Standards are
subject to review and change, as necessary, and in order to meet current and future Tribal needs.
As the hotel project plan has be revised and refined through our internal process, and in our work
with the Commission, the Tribal Council has discussed the need to consider whether revisions to
the Integrated Development Standards are warranted.
The Report indicates that our view simulations submitted as exhibits show that the hotel would
not be entirely shielded by existing vegetation. The concerns expressed in the staff report are
based primarily on the height of the proposed building. While it’s true the proposed hotel would
be higher than the buildings subject to City and County building regulations, the center of the
City of Trinidad is rather extensively developed with a number of lower height buildings, which
are plainly visible from the various site locations depicted in the exhibits submitted. Again, we
will keep large trees intact and remove as little vegetation as possible to protect views. We urge
the Commissioners to review our before and after photo renderings to better understand the
1

Even though the staff report states that Eureka, approximately 20 miles to south of Trinidad, is the closest
community with buildings similar to the height of the proposed hotel, that still appears to be a function of the
County’s land use regulations.

impact of the hotel project. As we have stated in our previous responses, the Tribe will work
closely with the Commission and its staff to coordinate all mitigations regarding the hotel
impacts on viewshed and visual qualities.
Further, as the Staff Report correctly notes, the “consistent to the maximum extent practicable”
standard “allows a federal activity that is not fully consistent with the CCMP to proceed, if full
compliance with the CCMP would be “’prohibited by existing law.’” While this is a matter
largely for the BIA to address, we note that there are a number of federal laws and regulations
applicable to the federal activities at issue in this matter, which may limit the BIA’s authority to
carry out its activities fully consistent with certain CCMP policies, as they have been interpreted
in the Staff Report. Among other things, federal law prohibits the application of State or local
building or land use regulations on leased Indian trust lands, except where the Secretary of the
Interior determines that application of such laws or regulations are in the best interests of the
Indian owner in achieving the highest and best use of such property. More generally, the BIA is
subject to Congress’ plenary and exclusive authority over Indian affairs, including the
congressional policies encouraging self-sufficiency and self-determination. In addition, based on
the general trust responsibility owed to Indian tribes, the BIA is obligated to carry out its federal
activities related to trust land in a manner that benefits the interests of Indian tribes and their
members. Finally, the BIA is obligated to carry out its activities in accordance with the purpose
for which the Trinidad Rancheria was acquired and taken into trust – to establish a sustainable
homeland.
The BIA’s activities at issue in this matter both involve the Tribe’s efforts to develop its
Rancheria trust land through TREDC pursuant to the IRA, and the purpose of the IRA is to
encourage tribal economic development and self-determination. Subjecting an on-reservation
Tribal development to State and local land use regulations in a manner that would deny the Tribe
the right to lease Tribal trust property to the Tribe’s economic development arm, formed under
the Indian Reorganization Act (IRA), and would preclude approval of a loan guarantee pursuant
to the Indian Financing Act, runs counter to the purposes of the IRA. The IRA’s purpose is to
reduce federal control and promote Tribal self-determination and self-governance. Ignoring the
IRA is a direct conflict with the United States’ trust obligation to carry out its activities related to
the Trinidad Rancheria in accordance with the purpose of the Rancheria to establish a sustainable
homeland in accordance with a federal law promoting tribal self-determination and selfsufficiency. If full consistency with the CCMP is interpreted by the Commission to require the
BIA to decline approval of the lease and loan guarantee based upon state or local policies that
conflict with Congress’ policies to encourage tribal self-determination and self-sufficiency, the
BIA is prohibited from full consistency.

Page 2, Paragraph 2 – Staff Summary -Water
The Trinidad Rancheria would prefer that the City of Trinidad provide water to the hotel. There
is no existing contract or other agreement in place for such use of City water, and no other
alternative to meet hotel water needs is provided. Staff Recommends the Commission find the
proposed hotel inconsistent with Section 30250(a) of the Coastal Act because it is not known
whether adequate water is available. Page 23 of the staff report lists information that staff is
recommending the BIA would need to provide to enable the Commission to find the proposed
project consistent with Section 30250(a) of the Coastal Act related to water supply.
Page 22- Paragraph 8 – Page 23- Paragraph 1-3 -Development/Water
The staff report cites Section 30250(a), stating that “new development shall be located within,
contiguous with, or in close proximity to, existing developed areas able to accommodate it . . . .”
Based on Section 30250(a), the staff report states that providing water is an essential aspect of
accommodating development, particularly for a use such as the proposed hotel. The report then
asserts that the proposed hotel does not have a certain water supply, since the City has not agreed
to supply water and an atmospheric water generator, if installed at the site, would not be
sufficient to meet the hotel’s identified water need. Therefore, the report recommends that the
Commission find that the proposed project consistent with Section 30250(a) of the Coastal Act,
since it is not known whether adequate water is available to accommodate the hotel.
The staff report further recommends that in order for it to be able to determine the proposed
project consistent with Section 30250(a) related to the water supply aspect of the proposed
project, the BIA would need to provide additional information and accompanying analysis to:
1. Provide evidence that the City of Trinidad is able to and is agreeing to provide water to
the proposed hotel from the City’s water supply. This evidence could take the form of a
contract from the City, a letter of intent to complete a contract, or a similar expression of
agreement from the City to provide water for the proposed hotel. Alternately, provide a
description of how water would be provided from a water source that would be consistent
with Section 30250(a) of the Coastal Act, accompanied by an analysis of effects to
coastal resources (pursuant to Chapter 3 of the Coastal Act) that implementing such an
alternative would entail.
Trinidad Rancheria Response

As required by the Coastal Act § 30250, the Tribe has proposed to build the hotel contiguous
with the Tribe’s existing casino and the public services that serve the Casino. The Tribe already
receives water service from the City for the Casino through a City-approved three-inch meter.
There is no restriction on the use of that water meter, and, as anticipated by Section 30250, water
would be delivered to the proposed hotel through an existing service line that has capacity to
meet the water needs of the proposed hotel. No new water service is required.
The Tribe and TREDC have consistently stated that the proposed hotel would receive water
service through the existing City line. In the spirit of transparency and cooperation, TREDC’s
Interim Manager first notified the City of this proposed use of City water over two years ago in a
personal meeting with the former City Manager in February of 2017. Subsequently TREDC
refined its plans and, in July of 2018, provided the City Manager a final draft Environmental
Assessment that set out projected water supply needs. That same month, the Tribe and City
engaged in government to government consultation in which the proposed hotel and the water
service was discussed. Following the Commission’s March 22, 2019 staff report, requesting
additional information about the proposed hotel project, we worked diligently with our
consultants and engineers to reduce the water needs of the proposed hotel. As a result of those
efforts, we were able to reduce the estimated water needs of the hotel to 9,000 gallons per day –
almost a 40% reduction. Please see our supplemental information related to Water Supply,
submitted May, 13 2019 for further detail.
GHD’s (City Engineer) May 1, 2019 report, submitted to the Commission, assessed the City’s
water treatment plant, and it reveals that the City water plant has capacity well in excess of the
needs of the proposed hotel. Based on this study, we believe we will be able to obtain sufficient
water from the City of Trinidad. We understand, however, that the City has asked GHD to
undertake additional studies to assess the water supply source, and we understand that these
studies may be completed within the next two months.
We received the following information from Eli Naffah, Trinidad City Manager, via email on
May 23, 2019, detailing the studies recommended by the City Engineer, GHD:
Four additional studies are recommended:
Raw Water Supply – “Recommended that the City conduct a watershed evaluation to
identify the risk factors associated with the ability of watershed to yield enough raw
water to meet the City’s demand and satisfy bypass flows. It was also discussed at the
last Council meeting that a review of water rights within the watershed should be
researched and clarified.”
Water Treatment – “Recommended that the City follow up on the recommendations in
the memo, including the requested flow study.

Water Storage and Distribution – “Recommended that the City develop a water model
to evaluate the delivery system and potential future modifications.”
Water Policy – “It is recommended that the City update polices to address requests for
new or changes to existing water service.” City policies should address:





Type of user and associated fees – residential, single family, multi-family,
vacation rental, high occupancy, commercial
Management of current and future demands on supply
Class of user – location of service request inside or outside of service area
Additional items that the City Planner has provided or will provide as part of the
discussion

While we understand that the Commission would like additional comment and assurances from
the City based upon the new anticipated studies, the CZMA regulations provide that “the State
agency shall be responsible for securing necessary review and comment from other State,
regional, or local government agencies, and, where applicable, the public.” 15 C.F.R. § 930.6(b).
Because the Coastal Commission is responsible for securing the review and comment from the
City of Trinidad necessary to make a consistency determination, it would be fundamentally
unfair for the Commission to object to the consistency determination on the grounds that the City
has not yet provided sufficient comment on the water capacity. Further is it not appropriate for
the Commission to insist upon a City agreement to provide water service, because Section
30250(a) sets out an objective standard – whether the existing developed area is able to
accommodate the development. In addition, as the Commission staff report notes, because the
proposed hotel is a visitor-serving land use, if the City has water available for new development,
the hotel would have a higher priority than general residential or their lower priority uses
(Coastal Act § 30254). As discussed above, we also note that federal law would prohibit the
BIA from full consistency if that required denying approval of the loan guarantee and lease on
the grounds that the City is unwilling to provide water service when it has capacity to do so.
This project is a critically important aspect of the Tribe’s plans to achieve self-sufficiency, and
we wish to accommodate the Commission’s desire to receive additional comment from the City
and alleviate the concerns regarding water capacity. We are, therefore, willing to accept a
special condition described below.
Recommended Language for Special Condition:
Special Condition In the event that the City of Trinidad provides evidence demonstrating that
the maximum amount allowed to be withdrawn from its water source is insufficient for the City
to accommodate needs of the hotel project through its water system, the BIA and/or TREDC
shall provide, for Executive Director review and approval, evidence that water, adequate to meet

the demands of the hotel project that exceed the capacity of the City’s water source, will be
provided from a water source that is consistent with Section 30250(a) of the Coastal Act,
accompanied by an analysis of the effects to coastal resources (pursuant to Chapter 3 of the
Coastal Act) that implementing such an alternative would entail.
In response to the staff summary statement on Page 2, Paragraph 2,
The staff report states that “[t]here is no existing contract or other agreement in place for such
use of City water, and no other alternative to meet hotel water needs is provided,” we wish to
point out that we have looked at other alternatives: We have been researching Atmospheric
Water Generation units and included the following information, related to our ongoing
investigation of the use large-scale atmospheric water generators for this project, in our
responses to the Commission Staff on May 13, 2019:
“The Tribe is looking into the use of large-scale atmospheric water generators as a
possible mitigation to address water consumption concerns during peak usage times and
the impacts that the hotel could have on the local supply. A water generator would extract
water from the ambient humidity in the air and through a series of filters, membranes,
pumps, etc., and treat it to drinking water standards. The climate on the North Coast is
quite literally the most ideal for maximizing the potential of this type of technology. This
would mean a significant upfront investment as the large-scale generators are very costly.
However, it could mean the Rancheria would be able to provide up to 5,000 liters (or a
little over 1,000 gallons) per day. Again, while our first option is to purchase additional
water from the City of Trinidad, we are exploring ways to reduce any impact the hotel
development may have on water supply.
As stated, the construction of the hotel is projected to take fourteen to sixteen months.
Depending on the construction start date, it is important to note that we will have up to a
year and a half to fully address the water supply to the hotel and to finalize negotiations
with the City of Trinidad.”
Pursuant to the Commission staff’s request, we are including in this response additional
information on atmospheric water generators (AWG). These systems are the size of a 40-foot
shipping container and would produce approximately 3,000 liters (or nearly 800 gallons) per day
in our North Coast climate. The Rancheria would need to purchase up to two AWG’s to
supplement water, which would then be stored in our existing water tank. We have attached a
diagram to show the placement of one (1) AWG. If needed, a second unit would be placed
adjacent to the first. While these units are very expensive, the Tribe is willing to find the funding
necessary to purchase the generators. (See Atmospheric Water Generator Diagram and SkyH20
Spec Sheet in attachments).

NOTE: per the Commission staff’s request, we have attached two BEFORE photos related to
view from the ocean toward the existing Casino – where the hotel will be placed. These photos
are without the hotel rendering inserted.

June 6, 2019
Honorable Members of the Board of Commissioners
John Weber, Energy, Ocean, Resources and Federal Consistency Division
California Coastal Commission
45 Freemont Street, #2000
San Francisco, CA 94105
Re: Trinidad Rancheria Responses to Coastal Commission Staff Report
Coastal Consistency Determination CD-0001-19
Dear Commissioners:
The Cher-Ae Heights Indian Community of the Trinidad Rancheria (“Tribe”)1 has reviewed the
California Coastal Commission (“Commission”) staff report for Consistency Determination No:
CD-0001-19 (“Staff Report”) issued May 24th, 2019. We appreciate the staff’s hard work, time,
effort and willingness to discuss the intricacies of our project, and to conduct an onsite visit.
While we have managed to overcome most of the staff’s concerns, we disagree with the
recommendations in the Staff Report related to the impacts of our hotel project on Scenic and
Visual Resources and Water Supply.
The Cher-Ae Heights Indian Community has been a marginalized community since the nonIndian development of Trinidad Harbor and the City of Trinidad. The Rancheria’s land base was
acquired by the United States to provide a sustainable homeland for our people. The challenges
to establishing a sustainable homeland have been very difficult, and in 1962, the Rancheria was
bisected to accommodate the current alignment of Highway 101. That action resulted in the
United States disposing of the portion of the Rancheria east of the highway and we subsequently
lost valuable acreage. Only 46.5 acres remain to provide the resources needed by Community
and Tribal government. We need revenue from the hotel to sustain our living culture and make it
thrive - to lift Tribal members out of poverty, and to protect the cultural and environmental
resources within our ancestral lands.
As you have read in our letter dated May 13, 2019, the hotel project has been a priority and a
dream for years. This project is not about lining pockets, it’s about job creation, building internal
tribal capacity, combating substance abuse, providing adequate mental health services and
housing to our people, and preserving our culture. We absolutely have to be able to provide for
1

For clarity, please note that in this letter we refer to our Tribe as “Tribe”, our land base as the “Trinidad
Rancheria,” and our tribal members as the Cher-Ae Heights Indian Community.

Trinidad Rancheria Responses to Coastal Commission Staff Report
Regarding Coastal Consistency Determination CD-0001-19
the health, safety and welfare of our people. It is our duty and responsibility to our exercise
governmental authority to develop the Trinidad Rancheria in a manner that provides a
sustainable homeland, with housing, government services, and an economic base for our Tribe
and our members.
The Tribe does not own additional lands on which the hotel can be built. The 46.5-acre parcel is
occupied by the Tribe’s modest Casino, Tribal office buildings and Tribal member housing. The
land on the Trinidad Rancheria, which is available for development, is further limited by
geotechnical concerns, particularly slope and soil stability, proximity to existing public services,
such as wastewater treatment, leach fields, parking space, and existing residential development.
Aside from the “urbanized” portion of the Rancheria, all remaining developable acreage within
the Trinidad Rancheria is designated for Tribal member housing. The best possible (and only)
site location for an economically viable hotel is directly adjacent to and tucked behind the Casino
and, as you know, and your staff has been able to see, the limited space requires the need for a
multi-story hotel.
The Tribe protects the ecological and cultural resources on our Rancheria, but we must be able to
develop other portions of the Rancheria for economic purposes. Our membership depends on the
Tribal government to create economic development opportunities that enable prosperity and
combat poverty. We emphasize this to illustrate the importance of this project. If you object to
the Bureau of Indian Affairs’ (BIA) consistency determination, it may be construed as contrary
to your very own principles of environmental justice and social and racial equity. Social and
racial equity are not just about access to the coast for people of color and other marginalized
groups, and they are not about merely respecting tribal concerns, they are about recognizing
tribal sovereignty – that reservation lands were set aside for sustainable homelands, which
includes economic development purposes.
The Tribe has worked diligently with the Commission staff to address their concerns. We do not
agree with the Staff Report’s finding on the scenic and visual resources because it directly
conflicts with the Tribe's ability to exercise its sovereign functions. In particular, the Report
relies on the building regulations (in particular building height limitations) of the City of
Trinidad and Humboldt County, which do not apply to the Trinidad Rancheria, to determine
compatibility with the surrounding area. The Report indicates that the hotel is not visually
compatible with the surrounding area because it would be higher than the buildings located off
the Rancheria, which are subject to local government regulation. The Report is effectively
recommending that the Commission object because the Tribe’s proposed development does not
conform to local government building regulations. The relevant section of the Coastal Act does
not include a height restriction, and applying the local government height restrictions to the
Trinidad Rancheria would violate our Tribe’s right of self-determination and self-governance,
and it runs contrary to applicable federal law.

2

Trinidad Rancheria Responses to Coastal Commission Staff Report
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As noted in the Staff Report, by working with Commission staff we have agreed to a number of
modifications to reduce the visual profile of the proposed building. We appreciate the assistance
of the Commission staff in that effort, and we believe it has improved the proposal. Based on
these changes, we’ve provided photographic evidence (before and after photos) showing that the
views from Trinidad Harbor and Trinidad Head will not be impacted by the hotel any more than
they are impacted by the existing development visible from both Harbor and Head. If building
height is not treated as determinative, by any other objective standard, the housing and
commercial development in the City of Trinidad clearly has more impact on the views from
these specific areas than the proposed hotel (especially as modified). The Staff Report suggests
that reducing the hotel height to no more than 40 feet would be amenable to the Commission and
bring us into compliance with the California Coastal Management Plan (CCMP). The changes
the Staff Report recommends, however, are based on local government regulations, and they
would deny the Tribe an economically viable hotel and interfere with the Tribe’s ability to
establish a sustainable homeland. In addition to the applicable federal law, we ask the
Commission to consider whether it is proper and consistent with the Commission’s policies,
including the new Environmental Justice Policy, to impede tribal self-sufficiency and cultural
preservation on the basis of the 24-foot difference between the Tribe’s proposal and the Staff
Report recommendation. The revised building plans satisfy the CCMP standards, and the Staff
Report simply reaches beyond what is permissible under federal law and the Commission’s
policies.
The Tribe, a federally recognized Indian tribe, is a sovereign tribal government and, but for the
required BIA approval of a lease of the Tribe’s lands to its own economic development
corporation and the need for a federal loan guarantee, this matter would not be in front of the
Commission. That said, we believe the modified building plans are an improvement and that they
are fully consistent with the CCMP policies concerning visual qualities, and that BIA approval of
the loan guarantee and the lease would satisfy the maximum extent practicable standard set out
in the Coastal Zone Management Act (CZMA).
The Staff Report also recommends that the Commission object to the consistency determination
because we do not have an agreement with the City of Trinidad to provide additional water to the
hotel. We have stated all along that we want to work with the City, and we want to be able to
partner on new water projects that would enhance their existing infrastructure. We have been
working with the City for years, and have a track record of completing water-related projects.
These projects provide substantial benefit to the public’s ability to use and enjoy Trinidad Harbor
in a manner that is sustainable and protects our unique marine environment. However, as we
stated in our previous submission to the Commission, we have been in negotiations with the City
and have requested the specific amount of water needed. The City has known about our project
and the estimated water need since at least February of 2017 when the Interim Manager of the
Trinidad Economic Development Corporation (TREDC) personally discussed the proposed
plans, including the additional use of City water, with the former City Manager. The
Commission staff is requesting an agreement in the form of a contract or letter of intent, but the
3
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City has held the position that it cannot commit to supplying more water until it completes a
number of additional water studies.
Although we initially brought this matter to the City’s attention over two years ago, the Staff
Report is suggesting that all Tribal development must wait indefinitely until the City completes
additional studies. The CZMA regulations provide that the State agency, here the Commission,
“shall be responsible for securing necessary review and comment from other State, regional, or
local government agencies, and, where applicable, the public.” 15 C.F.R. § 930.6(b). Because
the Coastal Commission is responsible for securing the review and comment from the City
necessary to make a consistency determination, it would be fundamentally unfair for the
Commission to object to the consistency determination on the grounds that the City has not yet
provided sufficient comment on the water capacity.
It is also improper to ask the Tribe to provide the assurances of the City’s willingness to provide
water service. Section 30250(a) sets out an objective standard – whether the existing developed
area is able to accommodate the development. We believe federal law would prohibit the BIA
from full consistency if it required denying approval of the loan guarantee and lease on the
grounds that the City is unwilling to provide water service when it has capacity to do so. In
addition, as the Staff Report notes, because the proposed hotel is a visitor-serving land use, if the
City has water available for new development, the hotel would have a higher priority than
general residential or lower priority uses (Coastal Act § 30254).
The Tribe already receives City water. We are not asking for a new service, but to expand our
existing service, and recent studies submitted to the Commission by the Tribe and City reveal
that the city has capacity to meet our request. While we believe we will be able to obtain
sufficient water from the City, we know that it will take time to complete the additional water
studies needed to complete their assessment. Even if the City received its new studies tomorrow,
it would not be possible for the City to take action to approve an agreement by the June hearing
date. Therefore, since this is of utmost importance to the Tribe, we are willing to work with the
Commission and accept a special condition requiring us to provide the Executive Director of the
Coastal Commission evidence that sufficient water has been secured.
As you know, the Tribe owns approximately nine acres we refer to as our “Harbor Properties” on
Trinidad Bay. We purchased these properties in 2000 when they were in terrible condition. Since
the purchase, the Tribe has taken properties once filled with hazardous waste and in need of
considerable mitigation, and restored them to a truly vibrant landscape that honors the past and
provides recreational opportunities for current visitors. Recognizing the number of visitors who
come to the Harbor and nearby beaches each year, the Tribe built community restrooms at no
cost to the public so they are able to better enjoy the Pacific Ocean and Trinidad Head as well as
the local beaches. The Tribe works very hard to ensure that anyone visiting the Harbor has the
unique experience one would expect to have in a beautiful Northern California coastal town. We
spent years restoring this area for the public to use and enjoy. We have been excellent stewards
4

Trinidad Rancheria Responses to Coastal Commission Staff Report
Regarding Coastal Consistency Determination CD-0001-19
of our land and we protect our cultural resources. That is why we would not build a hotel that
impacted cultural uses (and visitor uses) of Trinidad Head, which we consider a sacred
landscape.
Like our Harbor Properties, and consistent with the Coastal Act, our hotel will be a visitorserving land use that is vital to the economic health of the region. The hotel will provide shuttle
service to Trinidad Harbor and the City of Trinidad for guests. In addition, it will be the only
hotel on the coast in Humboldt County, and will allow visitors to enjoy and experience one of
California’s most beautiful places by providing access to coastal trails and public picnic areas.
We urge you to find the federal activities related to our hotel project are consistent to the
maximum extent practicable with the CCMP, and to provide at least conditional concurrence
with the BIA’s consistency determination. To do so would be consistent with the CCMP and
applicable federal law, and it would recognize the Tribe’s sovereign right to develop a
sustainable tribal homeland on our Rancheria and provide for the needs of our people, who
continue to be marginalized.
Help us to fulfill our mission to preserve and promote our culture and traditional beliefs, improve
quality of life and self-sufficiency, uphold tribal sovereignty, create positive partnerships, and
protect the environment in order to provide a healthy community, honor our elders and guide our
youth.
Sincerely,

Garth Sundberg
Tribal Chairman
Cher-Ae Heights Indian Community of the Trinidad Rancheria
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From: Tarren Collins [mailto:tarrencollins@charter.net]
Sent: Friday, June 7, 2019 3:08 PM
To: 'Tony Cruz'
Cc: ExecutiveStaff@Coastal; ExParte, Commissioner@Coastal; Miller, Vanessa@Coastal
Subject: Trinidad Rancheria Hotel Project Documents Presented for Ex Parte Meeting with
Commissioner Padilla

Hi Tony,
It was a pleasure meeting you yesterday. I’m copying Coastal Commission
Staff at three different email addresses to be sure the record reflects the
documents I sent via email to you in advance of my ex parte meeting with
Commissioner Padilla yesterday, as well as the photo and documents I
presented during the ex parte meeting. Please find these documents and the
photo attached to this email.
I am also attaching some letters in support from Trinidad Rancheria Tribal
Members received minutes ago.
Thank you!
Tarren

Law Office of Tarren Collins
PO Box 3063
Shell Beach, CA 93448
(805)773-0233
https://collinscoastlaw.com
NOTICE: This e-mail message and all attachments may contain legally privileged and confidential information
intended solely for the use of the addressee. If you are not the intended recipient, you are hereby notified that
you may not read, copy, distribute or otherwise use this message or its attachments. If you have received this
message in error, please notify the sender by email and delete all copies of the message immediately.

Honorable Dana Bochco
Chair California Coastal Commission

RE: Consistency determination No. CD - 0001-19- Trinidad Rancheria Hotel Project
Dear Chair Woman Bochco and California Coastal Commissioners :
I am writing to you today in support of the Cher-Ae Heights Indian Community of the Trinidad
Rancheria proposal for a hotel to be located at the Trinidad Rancheria. I am asking for you to
find the hotel project to be consistent to the maximum extent practicable with the California
Coastal Management Program.
As the Regional Director of the California Democratic Party and the former Chair of the Local
Democrats in Del Norte County, I have witnessed the development of projects that the various
Tribal Governments in Del Norte and Humboldt Counties have developed to enhance the quality
of life of their Tribal members and the communities that surround their reservations and
businesses. I support this current proposal of constructing the hotel as they will also be
responsible for operating.
I first became involved in the plight of the Tribes of Northern Coastal California in the fall of
2002, after the reports of dead and dying fish in the Lower Klamath River were received by the
Yurok Tribal Fisheries Program. At that time I was living in Mendocino County and my
Congressman Mike Thompson was actively educating his constituents of the fish kill in the
Klamath. This fish kill was unprecedented for returning adult salmon on the Klamath River,
profoundly affecting the Yurok People and local residents both economically and spiritually. My
interest in the Native culture came through my awareness of natural resources that effect
everyday life of tribal members and the connection between the environment and government.
I have witnessed the results of historic disenfranchisement of our Northern Native Tribes. I have
have prayed, shed tears, walked the river beds of the Klamath, listened to the stories of
ancestors, felt the pain of children kidnapped from their families to be integrated into a “white”
society. Celebrated the “ beginning of time” with the Tolowas at the Earth Renewal Ceremony,
walking through the land that no longer belongs to the tribes, only with permission from the state
parks.
I felt the first hand knowledge of what my actual experience with witnessing Tribal life and how
projects like the hotel is a positive proposal, would be helpful in understanding why I am
supporting this project.
The Tribe has developed a strategic plan that seeks to build from the natural, cultural and
recreational assets and opportunities of Trinidad and the surrounding area. The hotel is another
way for the Tribe to support their Tribal members and to provide continued support to the
general welfare of the Tribe, through job creation and funding general welfare programs.
Based on my support of Tribal Governments being responsible to uphold tribal sovereignty, I ask
that you find the hotel project consistent to the maximum extent with the California Coastal
Management Program. Allow the Tribe to adhere to the mission of their tribal government

as stated in their Comprehensive Community - Based Plan, to “preserve and promote our
culture and traditional beliefs; improve quality of life and self- sufficiency; create positive
partnerships; and protect the environment in order to provide a healthy community, honor our
elders and guide our youth”
I can not express strongly enough the belief of and my support of upholding tribal sovereignty,
their ancestors have suffered enough, we as a society need to recognize what our country has
done in the past, so we can contribute to the healing and move forward now and into the future,
thank you for your consideration of my support letter.

Debra Broner
1238 Aloise Ave.
Santa Rosa, CA. 95407
805-206-7809
debrabroner@gmail.com

May 29, 2019
Regional Director Dutschke
Pacific Region Regional Office
Indian Affairs
Bureau of Indian Affairs 2800 Cottage Way
Sacramento, CA 95825
Dear Regional Director Dutschke:
On May 24, 2019, the California Coastal Commission issued a new staff report on the updated
information provided by Trinidad Rancheria with regard to the Commission’s review of the
BIA’s consistency determination. As you know, the consistency determination is for the Tribe’s
proposed lease of Tribal trust land to the Tribe’s economic development arm (TREDC) for the
Tribe’s proposed hotel project, and for the BIA’s proposed loan guarantee for a loan to support
the construction the proposed hotel. Although the new staff report recommends concurrence with
the BIA’s consistency determination on several important policies of the California Coastal
Management Program (CCMP), the report recommends that the Commission object to the BIA’s
consistency determination on two grounds: (1) the Tribe’s proposed hotel development does not
comply with the CCMP standards for visual qualities; and (2) there is no existing contract or
other agreement in place for the use of City water to provide water to the proposed hotel
development.
We have examined the staff report closely in the context of the Coastal Zone Management Act
(CZMA) and federal law applicable to the BIA. Based on our analysis, we respectfully request
that the BIA notify the Commission of the following: (1) full consistency with the CCMP visual
qualities standard is not practicable because the BIA is prohibited by federal law from applying
that standard as it is interpreted and applied in the Commission staff report; (2) full consistency
with the development standard regarding adequate public services is not practicable because the
Commission staff report exceeds the enforceable CCMP standards and transforms that standard
into a political question; and (3) the Coastal Commission is obligated to secure the responses
from the City necessary to determine the adequacy of public services to be provided.
Below is a brief summary of the legal analysis supporting the requested comments.
As a general matter, the BIA is obligated to carry out its activities in a manner which is
consistent to the maximum extent practicable with the enforceable policies of approved State
management programs.” (Emphasis added.) 16 U.S.C. § 1456(c)(1)(A). The CZMA defines the
term “consistent to the maximum extent practicable” to mean “fully consistent with the

enforceable policies of management programs unless full consistency is prohibited by existing
law applicable to the Federal agency.” (Emphasis added.) 15 C.F.R. § 930.32(a)(1).

1. Full consistency with the CCMP visual qualities standard is not practicable.
The Commission staff report recommends that the Commission object to the consistency
determination on the grounds that the Tribe’s proposed hotel development is not consistent with
California Public Resources Code §§ 30251 and 30253(e), which generally require permitted
developments to be sited and designed to protect views to and along the ocean and scenic coastal
areas, and to be visually compatible with the character of surrounding areas. However, the
CCMP visual quality standards are quite subjective, and to interpret the standard, the
Commission staff report relies on the City and County Local Coastal Plans (LCPs) as “context.”
Although the staff report purports to use the County LCP and City draft LCP for context only, by
basing their conclusion significantly on the height of neighboring buildings, which are subject to
local government jurisdictions, the Commission subjects the Trinidad Rancheria to the land use
regulations of the City and County, in violation of applicable federal law.
By relying on the height of neighboring buildings, which are subject to the County and City
LCPs, as the basis for determining consistency with the visual qualities policy, the Commission
is subjecting an on-reservation Tribal development to State and local land use regulations in a
manner that denies the Tribe the right to lease Tribal trust property to the Tribe’s own economic
development arm, formed under the Indian Reorganization Act (IRA). This conflicts with the
purposes of the IRA to reduce federal control and promote Tribal self-determination and selfgovernance, interferes with the Tribe’s internal relations and its right of self-governance, and
generally runs counter to the United States’ trust obligations and many federal laws promoting
tribal self-determination and self-governance. In addition, there are several federal laws and
regulations that prohibit the BIA from requiring the Tribe’s proposed development to be fully
consistent with the CCMP standards on visual qualities based on the land use regulations in the
LCPs, including the following: 28 U.S.C. 1360(b), 2 C.F.R. § 1.4, 25 U.S.C. § 415 (Indian LongTerm Leasing Act), BIA leasing regulations, and the BIA Loan Guarantee Program. When
analyzed under the principles of preemption in Indian Country, the courts have found that many
of these laws preempt the application of the CCMP visual quality standards, as interpreted and
applied in the staff report.
Significantly, in considering the applicability of a county zoning ordinance and building codes to
the activities of tribal member trust lands located on the reservation, the Ninth Circuit Court of
Appeals found that the county was without jurisdiction to enforce its zoning ordinance or
building code on such lands because 28 U.S.C. § 1360(b) denies to the states the authority to
regulate real property belonging to an Indian tribe held in trust by the United States in a manner
inconsistent with any Federal statute or with any regulation made pursuant thereto. Santa Rosa
Band of Indians v. Kings County, 532 F. 2d 655, 664-665 (9th Cir. 1975). In that decision, the
court stated that “P.L. 280, by defining the limits of the jurisdiction granted ‘P.L. 280 states’
such as California, necessarily pre-empts and reserves to the Federal government or the tribe
jurisdiction not so granted. Id. at 658. The court also found that 25 C.F.R. § 1.4 is a federal
regulation that bars the applicability of any State or local laws regulating the use and

development of leased Indian lands, and that county zoning and building ordinances are barred
by the regulation. The court further held that Section 1.4 was valid, because the regulation
reasonably implements 25 U.S.C. § 465, and that in Public Law 280 states, such as California,
the regulation may be independently justified as an administrative interpretation of the word
“encumbrance” as used in Section 1360(b), clarifying the scope of jurisdiction over trust
property granted to states. Santa Rosa at 665-667.
In a subsequent case, Segundo v. City of Rancho Mirage, et al., the court considered whether the
application of local rent control ordinances to a mobile park operated by a non-Indian entity on
Indian land held in trust. 813, F. 2d 1287 (9th Cir. 1987). The court applied the Indian
preemption test and found that the local rent control ordinance was preempted from such
application. Id. Although the court relied on the Indian Long-Term Leasing Act (25 U.S.C. §
415(a)) and the federal leasing regulations in 25 C.F.R. Part 162, the court relied most
significantly on regulation 25 C.F.R. § 1.4 to find that the regulatory scheme surrounding leasing
of Indian lands leaves “no room” for application of the local rent control ordinances at issue. Id.
at 1393. The courts have also found that “It is beyond question that land use regulation is within
the Tribe’s legitimate sovereign authority over its lands. Segundo at 1393, citing Cardin v. De La
Cruz, 671 F.2d 363 (9th Cir., 1982).
A Federal Consistency Bulletin published by NOAA’s Office of Ocean and Coastal Resource
Management (OCRM), dated February 1996, discusses the application of the CZMA to Tribal
activities in Indian Country. Examining a federal case from Rhode Island (Narragansett Indian
Tribe v. The Narragansett Electric Co., et al., 878 F. Supp. 349 (1995), aff’d in part and rev’d in
part, 89 F. 3d 908 (1996)), the bulletin underscores the court’s finding that “strict compliance
with every provision of the CMP may not be required and that certain policies may be
preempted. Id. at 365. Consistent with the OCRM bulletin, we have examined the application of
the CCMP visual qualities policies, as interpreted and applied in the Commission staff report,
under the principles of preemption analysis, and concluded that there are strong grounds
supporting preemption of those policies as applied in the report.
2. Full consistency with the CCMP development policy regarding adequate public services
is not practicable because the Commission staff report exceeds the enforceable CCMP
standards.
The Commission staff report also recommends that the Commission object to the consistency
determination on the grounds that the proposed BIA activity is not consistent with Public
Resources Code § 30250(a) because it is not certain if the City will agree to provide such service.
Section 30250(a) provides that new a commercial development must be located within,
continuous with, or in close proximity to, existing developed areas able to accommodate it. The
staff report acknowledges that the proposed development is located “immediately adjacent to the
existing casino.” If § 30250(a) is interpreted to mean that the public services in the developed
area must have sufficient capacity to serve the proposed development, the question is whether
the City water system, which already serves the casino, is able to accommodate the proposed
hotel project.
Despite the question being one of capacity, the staff report recommends that in order for the
Commission to determine consistency with § 30250(a), the BIA would have to “[p]rovide

evidence that the City of Trinidad is able to and is agreeing to provide water to the proposed
hotel from the City’s water supply,” (emphasis added) and notes that this evidence could take the
form of a contract or a letter of intent. By requiring that the BIA provide evidence of the City’s
agreement to provide water to the proposed project, the staff report goes well beyond the CCMP
standard set forth in § 30250(a) and transforms an arguably enforceable standard of the CCMP
into a political question. The BIA may, therefore, reasonably assert that providing evidence of
the City’s willingness to serve a Tribal development is not required for consistency because it
exceeds the enforceable policies approved in the CCMP.
3. The Commission, not the BIA, has the responsibility to secure responses from the City
necessary to determine the adequacy of the public services.
The CZMA provides that “the State agency shall be responsible for securing necessary review
and comment from other State, regional, or local government agencies, and, where applicable,
the public.” 15 C.F.R. § 930.6(b). As the relevant State agency for California, the Coastal
Commission is responsible for securing the review and comment from the City of Trinidad
necessary to make a consistency determination. To the extent that the Commission finds that the
City has not provide sufficient responses to determine if there is adequate capacity to provide
water to the proposed hotel, the Commission – not the BIA – is responsible for securing the
City’s adequate responses. The Commission, therefore, cannot object to the BIA’s consistency
determination on the basis of the City’s failure to respond.
As to the capacity of the City’s water system, the staff report notes that a May 1, 2019 study
indicates that there is a theoretical surplus of up to approximately 48,000 gallons per day of
supply to meet future service needs, which exceeds the water requirements for the proposed
hotel. Further, as the staff report acknowledges, because the proposed hotel is a visitor-serving
use, under Public Resource Code § 30254, it would have a higher priority than general
residential or other lower priority uses. This information should be sufficient to find the proposed
BIA activities consistent with the CCMP, but the Commission staff report indicates that the May
1, 2019 study is not sufficient to determine the capacity of the City’s water system, and that the
City is conducting additional water supply-related studies, including an assessment of water
requirements if build out of the City occurs according to the City’s general plan and zoning
restrictions. Finally, the report indicates that the City plans to study its water supply related to
changing precipitation scenarios resulting from climate change. In light of the priority given to
visitor-serving uses, it is not necessary to assess the water requirements if full build out of the
City occurs. Further, the development of Tribal lands cannot be precluded indefinitely on the
grounds that the City may, at some uncertain future date, conduct studies related to changing
precipitation scenarios.
Although the formal request for water service was not sent to the City until April 16, 2019,
David Tyson, Interim CEO for TREDC shared the Draft Environmental Assessment with Dan
Berman in March of 2017 and shared subsequent emails with him in 2018. Additionally, the
Tribe and City have engaged in government-to-government consultation meetings in March and
July of 2018, in which the Tribe raised the need for the City to provide water service to the
proposed hotel during the last two years. The City has, thus, been on notice of the need to assess
its capacity for over a two-year period.

Conclusion
Following the initial Commission staff report, the Tribe and TREDC provided substantial
information to address the questions of the Commission staff, and we have been able to secure a
recommendation of concurrence for most of the policy issues. While we have developed
significant plan modifications to reduce the visual profile of the proposed hotel, the staff report
objections are based on the County and City LCPs that cannot be legally applied to Tribal
developments on trust land. In addition, while we have done much to reduce the total water
demands of the proposed hotel, it is the obligation of the Commission to secure the information
necessary from the City to assess the capacity of the City water plan to provide water service to
the proposed hotel. The lack of such information is not appropriate grounds for a Commission
objection.
The BIA’s support of the proposed Tribe/TREDC hotel project is much appreciated. The BIA’s
Loan Guarantee Program has already granted a loan guarantee for a predevelopment loan in the
amount of $5 million, and the BIA has approved the loan guarantee for the construction loan
pending approval of the lease of Tribal trust lands from the Tribe to its own economic
development arm. The Pacific Region has, of course, devoted time and energy to review the
proposed lease, the environmental assessment, and the consistency determination, and we thank
you.
The Trinidad Rancheria greatly appreciates your consideration of the urgent need for the BIA to
respond the Commission staff report by the June 6, 2019 deadline, and we would like to propose
a teleconference to discuss these issues in the next day or two.
Thank you,

Garth Sundberg
Tribal Chairman
Trinidad Rancheria

Court of Appeal, Second District, Division 6, California.
Dennis C. SCHNEIDER, Plaintiff and Appellant, v. CALIFORNIA COASTAL
COMMISSION, Defendant and Respondent.
Schneider v. Cal. Coastal Comm'n, 140. Cal. App. 4th 1339, 1344 (2006)
No. B186149.
Decided: June 28, 2006
James S. Burling, Sacramento, and Lawrence G. Salzman, Bellevue, WA, for
Plaintiff and Appellant. Bill Lockyer, Attorney General, Tom Green, Chief Assistant
Attorney General, J. Matthew Rodriguez, Senior Assistant Attorney General, John
Saurenman, Supervising Deputy Attorney General, Rosana Miramontes, Deputy
Attorney General, for Plaintiff and Respondent.
Here we conclude that the Legislature has not recognized an ocean boater's “right
to a view” of the coastline as a factor in regulating development. The Legislature
has given the California Coastal Commission (Coastal Commission) enumerated
powers to regulate such development. But, the Legislature has not empowered
the Coastal Commission to “add” the factor of a boater's “right to a view” of the
coastline as a factor to deny or restrict development in the coastline zone.
Dennis C. Schneider appeals from an order denying his petition for administrative
mandamus to vacate a Coastal Commission decision imposing special conditions on
a Coastal Development Permit to build a residence. (Pub. Resources Code, §
30801.) 1 We reverse and direct the superior court to issue a peremptory writ
commanding the Coastal Commission to set aside its decision and rehear the
matter. (Code Civ. Proc., § 1094.5, subd. (f).) On rehearing, Coastal
Commission may not consider whether the proposed development impacts views of
the coast from offshore, ocean-based vantage points. (See E.g. Clark v. City of
Hermosa Beach (1996) 48 Cal.App.4th 1152, 1174, 56 Cal.Rptr.2d 223.)
Facts and Procedural History
Appellant owns a 40 acre ocean-front parcel north of Cayucos on the Harmony
Coast. The property is in an Ocean Shoreline Sensitive Resource Area, zoned
agricultural, and is used for cattle grazing. It has a step-like topography with a
steeply sloped ridge that extends down to a flat marine terrace. The marine
terrace is about 200 feet wide and abuts the ocean bluff. There is no beach below
the bluff. A commercial abalone farm is on a nearby parcel.
On February 24, 2000, the San Luis Obispo County Planning Commission (County)
granted appellant a permit to construct a 10,000 square foot residence, a barn, and
a 1.25 mile access road/driveway from Highway 1 to a building site on the
southeast end of the marine terrace. The Coastal Development Permit (CDP)
included 27 conditions which addressed concerns about steep slopes, erosion,

drainage, scenic and visual resources, agricultural use, and potential environmental
impacts.
On April, 3, 2000, two Coastal Commission members appealed County's issuance of
the permit on the ground that the proposed development was inconsistent with the
policies and ordinances of the San Luis Obispo County Local Coastal Plan (LCP). (§
30603, subds.(a)(4) & (b)(1).)
Coastal Commission conducted a de novo hearing and found that the proposed
development would be visible from the ocean. On April 15, 2004, it conditionally
approved the CDP but imposed 15 special conditions requiring, among other things,
that the project be resited at a higher elevation on the northwest corner of the
marine terrace and that “[a]ll development (i.e., the residence, all impermeable
pathways, turnarounds, courtyards, garages, swimming pools, retaining walls, etc.)
shall be confined within an area of no greater than 5,000 square feet.” Coastal
Commission required that all structures be single story, that the barn not be
constructed, and that the access road/driveway be relocated to reduce its length,
visibility, and impact on agricultural land.
Appellant filed a petition for administrative mandamus alleging that Coastal
Commission had no authority to impose development conditions to protect views of
the coastline from offshore, ocean-based vantage points. Coastal Commission
argued that the enjoyment of uncluttered views from the ocean was a public
resource protected by the LCP.
The trial court agreed with the Coastal Commission saying “that the beauty of a
sunrise from a vantage point offshore is afforded the same protection as a sunset
seen from land. [¶] The Court fully appreciates the difficulties [appellant] has had
with the approval process and the conditions attached to the approval of his
beautifully designed residential project. It may be compared to ‘being nibbled to
death by ducks'․ While this Court might not agree with any or all of the
modifications or conditions, it fully understands the reasons given by the Coastal
Commission and finds that substantial evidence exists in the record for each of
them.”
As we shall explain, Coastal Commission views and those of the trial court, cannot
be sustained. The Coastal Commission has subordinated a landowner's real
property rights to the occasional boater's “right to a view” of the coastline.2 If and
when the California Legislature expressly codifies a boater's “right to a view” of the
coastline, the courts can and will lawfully give it credence. But the Coastal
Commission is not empowered to legislate a boater's “right to a view” of the
coastline.
Standard of Review
In an action for administrative mandamus, the court's inquiry extends to whether
the agency acted in excess of jurisdiction or abused its discretion by not proceeding
in the manner required by law. (Code Civ. Proc., § 1094.5, subd. (b); La Costa

Beach Homeowners' Assn. v. California Coastal Com. (2002) 101 Cal.App.4th 804,
814, 124 Cal.Rptr.2d 618.) Where jurisdiction involves the interpretation of a
statute, regulation, or ordinance, the issue of whether the agency proceeded in
excess of its jurisdiction is a question of law. (CEB, Cal. Administrative Mandamus
(April 2005) § 6.29, p. 171; see e.g., La Fe, Inc. v. County of Los Angeles (1999)
73 Cal.App.4th 231, 239-240, 86 Cal.Rptr.2d 217; Yamaha Corp. of America v.
State Bd. of Equalization (1999) 73 Cal.App.4th 338, 349, 86 Cal.Rptr.2d 362
[agency's interpretation of sales tax statutes and regulations subject to
independent review].) “A court does not, in other words, defer to an agency's view
when deciding whether a regulation lies within the scope of the authority delegated
by the Legislature. The court, not the agency, has ‘final responsibility for the
interpretation of the law’ under which the regulation was issued. [Citations.]”
(Yamaha Corp. of America, v. State Bd. of Equalization (1998) 19 Cal.4th 1, 11, fn.
4, 78 Cal.Rptr.2d 1, 960 P.2d 1031.)
San Luis Obispo County LCP
The California Coastal Act of 1976 (Coastal Act; Pub. Resources Code, § 30000
et seq.) requires that local governments within the coastal zone prepare a Local
Coastal Program (LCP) and implement ordinances to promote the Coastal Act's
objectives of protecting the coastline and its resources and maximizing public
access. (§§ 30001.5, 30512, 30513; Landgate, Inc. v. California Coastal Com.
(1998) 17 Cal.4th 1006, 1011, 73 Cal.Rptr.2d 841, 953 P.2d 1188.) “Local
governments are responsible for creating their LCP's. [Citations.] The Coastal
Commission was established to review these LCP's and certify the LCP's meet the
requirements of the Act.” (Conway v. City of Imperial Beach (1997) 52 Cal.App.4th
78, 86, 60 Cal.Rptr.2d 402.) After a LCP is certified by the Coastal Commission,
development review authority is “delegated to the local government that is
implementing the local coastal program ․” (§ 30519, subd. (a); Kaczorowski v.
Mendocino County Board of Supervisors (2001) 88 Cal.App.4th 564, 569, 106
Cal.Rptr.2d 14.)
Where the local government grants a CDP, the action may be appealed to the
Coastal Commission by the applicant, any aggrieved person, or two members of the
Coastal Commission. (§ 30625, subd. (a).) On appeal, the Coastal Commission
reviews the matter de novo and may take additional evidence. (§ 30621, subd.
(a); City of Half Moon Bay v. Superior Court (2003) 106 Cal.App.4th 795, 804, 131
Cal.Rptr.2d 213.) Its jurisdiction, however, is limited. (Ibid.) “The only grounds
for appeal are that the locally approved development does not conform to the
standards of a certified LCP or the Coastal Act's access policies. (§ 30603, subd.
(b)(1).)” (Kaczorowski v. Mendocino County Board of Supervisors, supra, 88
Cal.App.4th at p. 569, 106 Cal.Rptr.2d 14.)
Section 30251
The issue is whether the Coastal Commission may, in effect, add language to
section 30251 by construing it. The Attorney General argues that it may do so.
Section 30251 of the Coastal Act provides that: “The scenic and visual qualities of

coastal areas shall be considered and protected as a resource of public importance.
Permitted development shall be sited and designed to protect views to and along
the ocean and scenic coastal areas, to minimize the alteration of natural land forms,
to be visually compatible with the character of surrounding areas, and, where
feasible, to restore and enhance visual quality in visually degraded areas․”
(Emphasis added.) The statute does not expressly state a vantage point.
The Coastal Commission and the Attorney General's construction of the section
adds the words “and from” between the italicized words “along,” and “the.” The
statute would thus read, “protect views to and along, and from, the ocean․” This
expansive reading of the statute stretches the fabric too thin. The courts are loath
to construe a statute which has the effect of “adding” language to a statute. (E.g.
People v. Buena Vista Mines, Inc. (1996) 48 Cal.App.4th 1030, 1034, 56
Cal.Rptr.2d 21.) Courts may add language to a statute in extreme cases where
they are convinced the Legislature inadvertently failed to utilize the words which
would give purpose to its pronouncements. (Id. at p. 1034, 56 Cal.Rptr.2d 21.)
In our view, this is not such a case. At this late date, it is unreasonable to assume
that the Legislature meant to include ocean based views to the shore when it
enacted section 30251 thirty years ago. Moreover, we believe that it is
unreasonable to assume that the Legislature has ever sought to protect the
occasional boater's views of the coastline at the expense of a coastal landowner.
Historically, the protection of public views “to and along the ocean and scenic
coastal areas” has been construed to mean land-based scenic views from public
parks, trails, roads and vista points. (See e.g., La Costa Beach Homeowners' Assn.
v. California Coastal Com., supra, 101 Cal.App.4th at p. 808, 124 Cal.Rptr.2d 618
[construing section 30251 to require view corridor of beach and ocean from Pacific
Coast Highway]; Landgate, Inc. v. California Coastal Com. (1998) 17 Cal.4th 1006,
1011, 73 Cal.Rptr.2d 841, 953 P.2d 1188 [view corridor from coastal canyon];
Paoli v. California Coastal Com. (1986) 178 Cal.App.3d 544, 551-552, 223
Cal.Rptr. 792 [open-space easement to mitigate adverse visual impact of access
road, inn, and residence].)
County's LCP has 11 Policies for Visual and Scenic Resources, none of which refer to
the protection of offshore, ocean-based vantage points. Coastal Commission
asserts that it can impose an offshore visual resource protection policy because
section 30251 and the LCP do not differentiate between offshore and onshore view
corridors. Other than its ipse dixit statement, the Coastal Commission cites no
authority to support this theory.
The administrative record is also sparse. At the Coastal Commission hearing on
the permit application, Executive Director Peter Douglas testified that the State of
Maine had recently amended its coastal management program to incorporate an
offshore visual protection policy. Douglas stated that a similar offshore visual
protection policy was imposed on a nine-unit project north of appellant's property
and that Coastal Commission's efforts to protect public views from the ocean was
supported by the U.S. Sailing Association. At the de novo hearing on the CDP
application, Coastal Commission Director Douglas testified that many of the

“conditions that the staff is recommending here today ․ aren't part of, precisely, the
county's LCP. ․” (Emphasis added.) Director Douglas stated that “the
Commission, clearly, has original permit jurisdiction in state waters, out the three
miles. You have a responsibility under the Coastal Act to protect views to and
along the ocean, and to the ocean means both from the land ․ to the coast, and
from the sea to the coast.” 3
In construing section 30251 and the LCP, we look to California law not the State
of Maine or the U.S. Sailing Association. “The Coastal Act sets minimum standards
and policies with which local governments within the coastal zone must comply; it
does not mandate the action to be taken by a local government in implementing
local land use controls.” (Yost v. Thomas (1984) 36 Cal.3d 561, 572, 205 Cal.Rptr.
801, 685 P.2d 1152.)
The Policies for Visual and Scenic Resources section of the LCP (chapter 10) refers
to section 30251 of the Coastal Act which, as indicated, provides: “Permitted
development shall be sited and designed to protect views to and along the ocean
and scenic coastal area․ ” (Emphasis added.) The LCP “INTRODUCTION” section
recites: “The California Coastal Commission has adopted the following statement
regarding Section 30251:[¶] ‘The primary concern under this section of the Act is
the protection of ocean and coastal views from public areas such as highways,
roads, beaches, parks, coastal trails and accessways, vista points, coastal streams
and waters used for recreational purposes, and other public preserves rather than
coastal views from private residences where no public vistas are involved.’ ” (Italics
added.)
We construe the phrase “coastal streams and waters used for recreational
purposes” to mean rivers, streams, creeks, sloughs, lakes, reservoirs, lagoons, and
land-based bodies of water.4 (See Civ.Code, § 3534 [“Particular expressions
qualify those which are general”]; Harris v. Capital Growth Investors XIV (1991) 52
Cal.3d 1142, 1159-1160, 278 Cal.Rptr. 614, 805 P.2d 873.) Section 30251 of the
Coastal Act makes no reference to public view corridors that originate offshore,
from the ocean to the land.
Coastal Commission reviewed the proposed development based on the Policies for
Visual and Scenic Resources set forth in the LCP. (§ 30604, subd. (b).) Visual and
scenic resource policy 4 provides: “New development shall be sited to minimize its
visibility from public view corridors. Structures shall be designed (height, bulk,
style) to be subordinate to, and blend with, the rural character of the area. New
development which cannot be sited outside of public view corridors is to be
screened using native vegetation; however, such vegetation, when mature, must
also be selected and sited in such a manner as to not obstruct major public views.”
Visual and scenic resource policy 2 provides: “Permitted development shall be sited
so as to protect views to and along the ocean and scenic coastal areas. Whenever
possible, site selection for new development is to emphasize locations not visible

from major public view corridors. In particular, new development should utilize
slope created ‘pockets' to shield development and minimize visual intrusion.”
Coastal Commission found: “In addition to the scenic views from Highway One and
other inland areas, [Visual and Scenic Resource] Policy 2 protects views from
nearshore waters. In other words, the views of fishers, boaters, kayakers,
surfers, et cetera who may be present at different times in the water should also be
considered. Because of the sheer cliff edge and the relative flat marine terrace,
the proposed development (i.e., residence, lounge, barn, access road
improvements, water tanks, etc.) would be highly visible, particularly from
nearshore waters․ [¶] Although not visible [by] travelers along Highway One, the
residential site on the marine terrace would be visible from offshore locations”
Neither section 30251 nor the LCP support an unwritten policy to protect scenic
views of the coast from offshore, ocean-based vantage points. The LCP protects
land-based “major public view corridors,” not offshore views by the occasional
boater, kayaker or surfer. Such an ocean-based view corridor would change
minute by minute depending on where the boater, kayaker or fisher happens to be.
The Coastal Commission found that the view corridor originated from “nearshore
waters” but considered vantage points half a mile and a mile offshore. Executive
Director Douglas opined that the view corridor could originate from a vantage point
as far out as three miles offshore.
When Coastal Commission certified the LCP in 1988, it lacked authority “ ‘to
create or originate any land use rules and regulations' ” or draft any part of the
coastal plan. (Yost v. Thomas, supra, 36 Cal.3d at p. 572, 205 Cal.Rptr. 801, 685
P.2d 1152, citing City of Chula Vista v. Superior Court (1982) 133 Cal.App.3d 472,
488, 183 Cal.Rptr. 909.) In reviewing the proposed development to determine
whether it was consistent with the certified LCP, Coastal Commission was not
empowered to adopt a new offshore visual resource policy for San Luis Obispo
County. (§ 30604, subd. (b); Cal.Code Regs., tit. 14, § 13119.) “Administrative
action that is not authorized by, or is inconsistent with, acts of the Legislature is
void. [Citations.]” (Association for Retarded Citizens v. Department of
Developmental Services (1985) 38 Cal.3d 384, 391, 211 Cal.Rptr. 758, 696 P.2d
150; see e.g., City and County of San Francisco v. Board of Permit Appeals (1989)
207 Cal.App.3d 1099, 1110, 255 Cal.Rptr. 307 [administrative appeals board had
no power to disregard or amend ordinances defining its authority].)
Remedy
Appellant argues that the proper remedy is to reinstate the original CDP issued by
County. We disagree. The LCP requires that the scenic landscape of the
Harmony Coast be preserved (Visual and Scenic Resource Policy 1) and that the
development be designed to be subordinate to and blend with the natural character
of the area (Visual and Scenic Resource Policy 4). The record indicates that the
10,000 square foot residence with its large windows and pyramid-shaped skylights
would be significantly larger than neighboring farm homes. Certain parts of the
development (i.e., the house, the access road, or the barn) will be visible from

Estero Park, Sea West Ranch, and other land-based public view corridors. In
order to mitigate adverse impacts, Coastal Commission found that the proposed
residence should be smaller and built higher up the ocean bluff at the west end of
the marine terrace.
Appellant complains that relocating the residence to the northwest side of the
marine terrace will make it more visible and expose it to rock falls, erosion, and a
canyon outwash.5 The geological hazards are significant and include 40 degree
slopes and large boulders. Appellant will have to build a rock fence with cables
and I-beams, and a series of upslope walls to protect the residence from falling
boulders.
Many of the special conditions imposed by the Coastal Commission were premised
on the erroneous theory that section 30251 and the LCP protected public views
from the ocean to the land. It influenced how the Coastal Commission balanced
other LCP policies and Local Coastal Zone Land Ordinance restrictions. The
complexity of these issues is reflected in Coastal Commission's revised findings,
which span 36 pages and includes 83 pages of exhibits, maps, and photos.
In the words of Coastal Commission Executive Director Douglas, the property “is,
obviously, a very sensitive site, given its location, and remoteness, and
undeveloped character.” We agree. The Harmony Coast is an Ocean Shoreline
Sensitive Resource Area with undeveloped coastal bluffs, marine terraces, and
steep ridgelines. Reasonable minds may differ on what conditions should be
imposed for the development. But, such conditions may not be predicated on an
offshore visual and scenic resource protection policy.
Coastal Commission requests that that we defer to its interpretation of the
Coastal Act in determining the scope of the LCP. Its role, however, is interpretative
not quasi-legislative. (Yamaha Corp. of America v. State Bd. of Equalization,
supra, 19 Cal.4th at pp. 7-8, 78 Cal.Rptr.2d 1, 960 P.2d 1031.) “Because an
interpretation is an agency's legal opinion, however ‘expert,’ rather than the
exercise of a delegated legislative power to make law, it commands a
commensurably lesser degree of judicial deference. [Citation.]” (Id., at p. 11, 78
Cal.Rptr.2d 1, 960 P.2d 1031.)
Conclusion
The judgment is reversed. The superior court is ordered to issue a peremptory
writ commanding the Coastal Commission to vacate its decision and rehear the
matter consistent with this opinion. Appellant is awarded costs on appeal.
FOOTNOTES
1.
All statutory references are to the Coastal Act contained in the Public
Resources Code unless otherwise stated.

2.
We do not invent the phrase “occasional boater,” to support our ruling. A
coastal landowner is on his or her property every day. Boaters, if any, pass by the
property infrequently. This observation is particularly apt on the Harmony Coast.
3.
We are unable to agree with this leap in logic. “To and along the ocean” does
not encompass “from the sea to the coast.”
4.
Chapter 10 of the LCP refers to a 1980 Visual and Scenic Resources Study
provides a detailed description of the scenic qualities of county coastal areas. It
states: “Offshore viewing (unlike the previous view corridors) is primarily
concerned with the visual quality of the ocean seen from the shore rather than the
ability to see or enhance a view along a public highway or park․ Specific offshore
viewing concerns include the location and appearance of offshore drilling and
loading platforms, LNG terminal sites, the protection of offshore rocks and reefs, as
well as long-range views across bays, coves, and inlets.” (Emphasis added.)
5.
Evidence was received that the recommended building site was 50 to 70 feet
higher up the marine terrace and would be more visible from public viewing areas
down the coast and along Estero Bay.
YEGAN, J.
We concur: GILBERT, P.J., and PERREN, J.
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