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October 30, 2020 

Chair Steve Padilla and Commissioners 
California Coastal Commission 
455 Market Street, Suite 300 
San Francisco, CA  94105 

Re: Harbaugh v. California Coastal Commission –
Monterey Superior Court Case No. 19CV002295 
Remanded CDP Action Regarding Special Condition No. 12 
Pursuant to Court-Directed Mandatory Settlement Conference; 
Court Order of October 21, 2020 

Dear Chair Padilla and Commissioners: 

On behalf of our client, Darla Harbaugh, we are writing to supplement the brief “Staff 
Note” on pages 1 and 2 of the Staff Report for the Remanded CDP Action for Application No. 
3-18-0650 (Darla Harbaugh) for redevelopment of an existing single family dwelling at 
172 Spindrift Road in Carmel Highlands, set for hearing on Friday, November 6, 2020.  

We are supportive of the staff recommendation, including revised Special Condition 
No. 12 Offer to Dedicate (OTD), the new wording of which is set forth on pages 16 through 18 of 
the Remand Staff Report, and new Special Condition No. 13 providing for the normal two year 
CDP expiration date running from the CDP Remand hearing and approval. 

Monterey Superior Court MSC and Remand 

Staff has provided a very brief summary of how we got here.  However, the applicant, 
Darla Harbaugh, her legal team, and the Commission’s counsel spent several months at the 
beginning of 2020 in informal settlement discussions, and another four months over the 
summer/fall of this year in Court-directed Mandatory Settlement Conferences with the aid of 
Judge Thomas Wills, and this matter has been remanded by the Court solely to consider Special 
Condition No. 12 as revised and a new CDP termination date.  The process of reaching this 
settlement was as follows: 

July 28 Monterey Superior Court Judge Lydia Villarreal orders parties to a 
Mandatory Settlement Conference (MSC) before neutral Superior 
Court Judge Thomas Wills. 
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September 2 Initial MSC.  The parties made significant progress, but several 
issues over the OTD “triggering” event, and related concerns of 
Plaintiff, remained. 

September 11 Second MSC.  Parties made further progress, but were 
unsuccessful in resolving all the remaining OTD language issues, 
duration of acceptance period, etc., and Court scheduled a further 
MSC for September 15, 2020. 

September 15 Third MSC.  Parties reached a tentative agreement and Judge 
Wills scheduled two follow-up MSCs to ensure that the parties 
memorialized the agreement in a Memorandum of Understanding 
(MOU) that would be provided to the Commission in Closed 
Session, and to Mrs. Harbaugh. 

September 25 Fourth MSC.  Parties report their formal agreement in a Draft 
MOU.  Parties agree to a Stipulation and Remand Order that 
would return the matter to the Court, upon the Commission’s 
Closed Session review of the Stipulation and Order at its 
October 7 hearing. 

October 16 Final MSC.  Both the Commission’s counsel and Commission 
staff report approval of the Final Stipulation and Order (attached) 
regarding settlement based on the Parties’ concurrence with 
Revised Special Condition No. 12. 

October 20, 21 The parties file the Stipulation and Order; Judge Wills entered the 
Order for Remand (10/21/20). 

Additional Critical Information Including Letters in the Administrative Record from Carmel 
Highlands Community and Mal Paso Creek Association and Related Documents 

The following documents, copies of which are attached, are being submitted for the record for 
your November 6, 2020 hearing: 
 
 

Document Description 
Administrative 

Record Cite 

1 6/10/2019  Letter from Glenn Berry to Coastal Commission AR000699 

2 6/10/2019 Letter from Michael Emmett (Mal Paso Creek Property 
Association) to Coastal Commission, with Exhibits A-J 

AR000701 

3 6/11/2019 Kemp Email string to Ryan Moroney AR000734 

4 6/11/2019 Letter from Dasha and Dan Keig to Coastal Commission AR000735 

5 6/12/2019 Letter from Mary Adams (Monterey County Board of 
Supervisors) to Coastal Commission 

AR000737 
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6 6/7/2019 and 6/12/2019 email string between Christine Kemp and 
Coastal Commission staff 

AR000738 

7 1979 Attorney General Letter regarding public access investigation 
for Yankee Point Beach 

AR000271 

8 1979 Investigation Documents for Preliminary Investigation into 
Public Access at Yankee Point Beach 

AR000273 

9 [Corrected] Joint Stipulation to Entry of Remand Order; [Proposed] 
Order Remanding the Case 

Additional Comments on Staff Report.  

We also wish to reiterate that there are no code violations on Ms. Harbaugh’s property, 
nor are the fencing or gates, referenced in the Staff Report, on her property. 

Additionally, as set forth in Special Condition 12, public access is to be established or 
confirmed by a Court of law before being made available for public access.  

The parties have worked hard, with the aid of the Court, to achieve the agreed upon 
language of Special Condition 12, and we urge the Commission to follow Staff’s recommendation 
and vote “yes” on the proposed motion for approval of the modifications to Special Condition 12, 
the addition of Special Condition 13, and related modified findings, as set forth in the Remand 
Staff Report.  

Sincerely, 

John P. Erskine 
Nossaman LLP 

JPE:dlf 
Attachments 

cc: Shari Posner, Esq., California Department of Justice (shari.posner@doj.ca.gov) 
Alex Helperin, Esq., California Coastal Commission (alex.helperin@coastal.ca.gov) 
John Ainsworth, California Coastal Commission (john.ainsworth@coastal.ca.gov) 
Dan Carl, California Coastal Commission (Dan.Carl@coastal.ca.gov) 
Christine Kemp, Esq., Noland, Hamerly, Etienne & Hoss 
Stephanie N. Clark, Esq., Nossaman LLP 
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Moroney, Ryan@Coastal 

From: Glenn Berry <yankeepoint@sbcglobal.net> 
Monday, June 10, 2019 11:00 AM 
CentralCoast@Coastal 

Sent: 
To: 
Subject: Public Comment on June 2019 Agenda Item Thursday 16a - Application No. 3-18-0650 

(Harbaugh, Carmel Highlands, Monterey Co.) 

June 10, 2019 

California Coastal Commissioners, 

Dear Sirs, 

As a Carmel Highlands Association Homeowner who house borders the Yankee Beach footpath, within 300 feet 
of the Harbaugh property, who never received legal notice of the permit proceedings before the Coastal 
Commission( CC), I am objecting to Ms. Harbaugh giving a public entity an Offer to Dedicate for the easement 
to Y ank:eeBeach as a condition to receive her Coastal permit or any other reason. The documents in your 
possession make clear the easement granted in 1921 is exclusive, the conduct of the parties over decades has 
legally codified this relationship, consequently Ms Harbaugh has no right to grant the existing easement for 
Y ank:eeBeach to any other entity or person, public or not. 

As I read the publicly available documents relevant to this proceedings, it is clear: 

The CC is attempting to take a private asset from Homeowners without giving any proper notice, offer to 
compensate or avail the numerous homeowners the opportunity to respond. 

The CC staff has entered into the record statements that are factually incorrect with respect to the easement and 
from the available transcript it appear to have influenced the commissioners to date. 

The Coastal Act in section 30212 provides exceptions for the need to provide public access in new 
development, the Y ank:ee Beach easements meet everyone of them. Even though the infrastructure for 
Y ank:eeBeach easements was built well before the Coastal Act I believe this section is germane. 

1. To the uninitiated the Y ank:ee Beach pathways and the Beach is dangerous. 
2. Yankee Beach has environmentally sensitive tide pool Habitat, given the Beaches relatively infrequent 

use, these have been well protected to date. 
3. The easement paths are very close to homes that are zoned for Low density, in my case the path is 15 

feet from my master bedroom. 
4. In our immediate area the public's access to the coast is extraordinary. From the southern tip of 

Garrapata State Park to Moss Landing more than 90 % of the Coast line is either public or provides easy 
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public access, with respect sandy beaches that figures is close to 99%. Within a several mile radius, 
Garrapata State Park, Mal Paseo Beach, Point Lobos State reserve, Monastery Beach, Carmel River 
Beach provides miles of publicly accessible shoreline, large portions of which are Sandy Beaches that 
are relatively empty. Keep in mind Yankee Beach is very small and on average has at most has 1500 
"square" feet of sandy coast line, enough to accommodate a family or two. 

By the clear wording of the Coastal Act there was never an intent to make sections of coast line like 
Y ankeeBeach open to the public and certainly it is clear there is no justification for the state to conscript the 
Y ankeeBeach easements. 

I respectively ask for your consideration of my remarks, 

Glenn Berry MD 

13 Yankee Beach Way 

Carmel Highlands, California 

Glenn W. Berry lll, M.D. 
Sent from my iPad 
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M a l Paso C reek Pro p erty A ssocia tio n 
73 Fern C anyon Road. Carmel CA 93923 

June 10, 2019 

Chair Bochco and Members of the California Coastal Commission 
c/o Ryan Moroney 

Central Coast Area Office 

725 Front Street, Suite 300 

Santa Cruz, CA 95060 

Sent Via email to: Cent ralCoast@coastal.ca .gov 

Re: Issues raised and factual errors conveyed by California Coastal Commission staff regarding restrictive 
easements within the Carmel Highlands Community in regards to the CDP Application No. 3-18-0650. 

Dear Chair Bacho and Commission Members, 

It has only been in the last week the Mal Paso Creek Property Association (MPCPA) learned that the 
California Coastal Commission has raised issues regarding the restrictive private easements governing access 
to Yankee Beach in connection with the Coastal Development Permit (CDP) application of Mrs. Darla 
Harbaugh at 172 Spindrift Rd. (CDP Application No. 3-18-0650 - June 2019 Agenda - Item Thu 16a). The 
MPCPA is a voluntary property association and 501{c)(3) non-profit corporation established in 1968 
representing approximately 225 properties in the southern portion of the Carmel Highlands area extending 
from Yankee Point southwards to Granite Creek. Our stated mission is to: "to protect, conserve and defend 
the single-family residential character of the Mal Paso Creek area, County of Monterey, State of California." 

As such, the MPCPA Board of Directors believes that the Commission's actions in this permit application 
directly affect the legal property rights of our membership and would have adverse implications to the 
proper execution of our Local Coastal Program including key provisions governing the protection of sensitive 
marine and coastal habitat. 

In reading the staff report and pending revised findings requested by the Coastal Commission, the MPCPA 
Board of Directors would like to bring to the attention of the Commission Chair and Commissioners, that 
there are significant errors of fact and misrepresentations ofthe nature, history and constraints with regards 
to these restrictive easements referenced in the staff reports. Furthermore, the applicant, Mrs. Harbaugh, 
does not have any legal ability to implement an Offer To Dedicate (OTD} for those portions of these 
restrictive easements deeded, as dominant tenant(s), to the Mal Paso Creek Property Association or our 
neighboring community organization the Carmel Highlands Association (CHA). 

We, therefore, request that any CDP provisions, requirements, covenants or OTDs associated with any of 
these said easements be removed from Mrs. Harbaugh's permit application. We further request that Coastal 
Commission correct the official record of the Harbaugh proceeding that contains misrepresentations of the 
legal status, history and the official polices and recommendations of the Carmel Area Land Use Plan (aka: 
Coastal Plan) provisions regarding these restrictive easements. 
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;' B~ca~se MPCPA Was never notified directly of the California Coastal Commission's intention to address 

' these issues involving our recorded assets and the imminent deadline posed for comments on this matter, 

we are unable to supply all of the substantial legal documentation and testimony that would support our 

contention and requests; we are, nevertheless, able to supply the Coastal Commissioners with sufficient 

evidence to show that Coastal Commission's characterization of the restrictive easements and claims of 

potential public prescriptive rights to these easements are, in fact, misleading and contain factual errors. We 

believe that we can also show that staff, with minimal effort, could have determined that these 

questionable findings and statements within the staff report(s} and permit application to be inaccurate by 

referencing the existing Carmel Area Land Use Plan which discusses these easements, recognizes their 

history and makes policies and recommendations to continue the current restricted access and to prohibit 

any such general public access. We will provide this information below and in the attached documents. The 

MPCPA would be happy to provide additional details, documents and testimony that the Commissioners 

might require to honor our requests given proper notification and time to gather the documentation and 

secure legal counsel. 

No Public Prescriptive Rights 

We would first wish to address the contention by Coastal Commission staff, in both the staff reports and at 

the Harbaugh public hearing that there may exist some evidence of previous public use of these private trail 

easements. The Mal Paso Creek Property Association asserts and will provide evidence that there has never 

been any legal public access to these easements. The associated properties and the easements have been 

private property for their entire recorded history of this region. Predating the ownership of these easements 

by MPCPA, beginning with the original property owners and forerunner property associations in 1954 

(Yankee Beach Way easement - see exhibits A through C}. Also see Exhibit Das a separate PDF attachment 

for the CC&Rs of the Carmel Rivera Property Association outlining the development of these easements for 

the restricted use of the property owners. It should be further noted that these easements "run with the 

land" and if abandoned by the dominant tenant(s} revert back to the private property ownership of the 

original Grantor of these easements or their descendants. 

Prior to the acquisition of the land that by Charles Sawyer, who was the original developer of the southern 

portion of the Carmel Highlands (Yankee Point Acres, Carmel Riviera, Mal Paso Creek, Aurora Del Mar, which 

combined, make up the MPCPA), the land was privately held as the Victorine Ranch. Local historical 

accounts state that not only was this land fenced off along what was the Old Coast Road, but that there was 

also fencing all along the coastal bluffs in order to prevent cattle from falling off the hazardous cliffs; thereby 

preventing any public access to all portions of the coastline in what is now the greater Carmel Highlands 

community. The Victorine Ranch was the successor to the Rancho San Jose Y Sur Chiquito Spanish land 

grant, so again, all of the area in question has been in private ownership for the entire European settled 

history of the region. There is absolutely no record of public land ownership or general public access to any 

portions of the MPCPA properties, easements or other inland access to the coast in this area. 

With regards to the Yankee Beach Way easement, Mrs. Harbaugh's property lies outside of the MPCPA 

boundaries, and as membership is restricted to Association property owners, she has absolutely no legal 

interest or control regarding any aspect of this easement. Therefore, in our opinion it would be improper for 

the Coastal Commission to place restrictions on her CDP in reference to these easements. In addition, we 

concur with Commission legal counsel that there is no "essential nexus" as defined in the Nolan v. California 

Coastal Commission case from the U.S. Supreme Court that could possibly warrant adding these conditions 

as part of Mrs. Harbaugh's CDP. Coastal Commission staff acknowledged this in their first report. As 

detailed above, the MPCPA requests that all conditions and references to these easements be removed 
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from this permit application as irrelevant to the consideration of Mrs. Harbaugh's application. For the 
record, the MPCPA has no opinion regarding the merits or details of this permit application not relating to 
the easement and access issues. 

Many of the same land and private easement history also apply to the Spindrift Road trail easement(s} which 
MPCPA shares with the Carmel Highlands Association (CHA} through a mutual use agreement. The 
establishment and exclusive use of these easements date even further back in the public record to 1926 (see 
Exhibits E through Has separate attachments} and continue to present day. With the exception of the some 
of the essential legal documents, MPCPA has limited documentation regarding the historical operation and 
management of these particular easements by CHA, but we have knowledge regarding the fact that they 
have secured these easements over time and successive grants, much as MPCPA has with our portions of 
these easements. Indeed, their easement records specifically state the requirements to construct and 
maintain proper fencing as well as the duty to maintain these paths and structures, as do our easement 
documents, as the sole responsibility of the dominant tenants. 

Again, it remains our contention that Mrs. Harbaugh has no legal right to enter into any agreement or OTO 
that affect the use or disposition of these restrictive easements. Furthermore, as a general matter we would 
contend, as stated above, that there exists no "essential nexus" as defined in the Nolan v. California Coastal 
Commission case to warrant any of these restrictive easement issues be part of this CDP. In fact, although 
we would need to consult competent legal advice on this, it appears to us that forcing Mrs. Harbaugh into 
an OTO as a condition of attaining a permit is strikingly similar in nature and fact to the agency's actions 
ruled as unconstitutional in the above-mentioned U.S. Supreme Court case. 

Yankee Beach Way Gate Pre-Dates Proposition 20 and the California Coastal Act 
Another issue that was raised in the Coastal Commission staff report and previous hearing is the contention 
that MPCPA may have committed violations of the Coastal Act and/or Coastal Zone Conservation Act 
(Proposition 20) by not applying for CDP's for an alleged installment of a gate in 1974. This contention is a 
factual error. All of the infrastructure in and along these easements were already in place prior to the 
existence of the MPCPA as an organization in 1968. This includes the existing fencing, steps, railings and, 
specifically, the gate at Yankee Beach Way. Attached is a testament from David Hart (see Exhibit K}, a long­
term community property owner stating his use of the locked gate at Yankee Beach Way dating from 1965. 
Also attached (Exhibit J} as a separate PDF is a copy of Mr. Hart's original CC&Rs recorded in 1958 that 
establish the use of the easement for the exclusive use of the private property owners of the community. 

MPCPA has maintained the restrictive easements in accordance with the conditions ofthe original grant(s} 
of easement. Given an opportunity and reasonable notice, MPCPA would be able to supply the Commission 
with further evidence in the form of community member testimony and MPCPA organizational documents 
that support these historic conditions and existing structures. At no time has MPCPA: changed or relocated 
the already existing structures in place long prior to the passage of both Prop. 20 or the California Coastal 
Act - nor have we performed any of the following actions as listed on the Coastal Commission's website that 
would initiate a need for a CDP: demolition, construction, replacement, or changes to the size of a structure: 
Grading, removal of, or placement of rock, soil, or other materials: Clearing of vegetation in, or that 
provides, sensitive habitat: Repair or maintenance activities that could result in environmental impacts. The 
near pristine nature of the Yankee Beach environment, the frequent usage and permanent habitation by 
listed species both terrestrial and marine, and the healthy intertidal and coastal marine communities are a 
testament to the good resource stewardship of the MPCPA, CHA and the local property owners. 
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Finally, we would like to address what we regard as the potential for violations of the Carmel Area Land Use 

Plan of the LCP should the Coastal Commission staff continue with their current strategies as outlined in the 

Harbaugh CDP Application. Even though Mrs. Harbaugh's home is in an area of deferred certification, the 

certified LCP policies set forth in the Carmel Area Land Use Plan recognizes the history, extremely hazardous 

bluffs and sensitive resources that warrant very limited access along these restrictive easements - not to 

mention that all this land is privately held. Below are just a few of the policies and recommendations within 

the Carmel Area LUP that support the maintenance of these private restrictive easements (bold script 

added): 

Section 5.1 Introduction 
Efforts to provide public access to the shoreline can be complicated by environmental, land use, or 
management constraints. Shoreline areas may be subject to topographic, tidal, or seasonal fire hazards. 
The Carmel coast also supports sensitive marine, plant, and wildlife habitats which may be damaged to 
varying degrees by unmanaged and excessive public access. Agricultural and residential land uses and a 
shortage of suitable parking areas pose a significant constraint to increasing public access to the shoreline. 
Finally, the lack of both state and local agency funds to finance acquisition, development, and maintenance 
of access areas is a major obstacle to improving shoreline access. 

Section 5.2 
6 ... The two notable shoreline destinations within this section -- Malpaso and Yankee Point Beaches -- are 
served by improved and maintained accessways. However, their potential for public access and use is limited 
by small size, private ownership, and location in a strictly residential community. A significant increase in 
public access and recreational use would conflict with the residential use of the area and could damage or 
degrade existing sensitive' habitats. 

5.3.1 Key Policy 
Public access shall be protected and provided where consistent with public safety needs and the need to 
protect the rights of private property owners and natural resource areas from overuse. 

Section 5.3.l General Policies 
3. For areas not appropriate or planned for public access, such access should be discouraged. Where such 
areas are located on private land, the County and other public agencies should cooperate with landowners 
to develop effective methods for directing access to appropriate locations. 
6. Shoreline access should be guided by detailed management plans. These plans shall incorporate 
community ideas and desires to guarantee quality preservation of the coast. The County should work closely 
with local citizen advisors, property owners and public agencies in planning for management of access. 
8. In encouraging public access the County desires to insure that the privacy, safety, health, and property 
of residents are protected. The visiting public (which is generally unaware of the hazards presented by surf 
and tide) should not be directed into hazardous locations unless professional supervision is provided. 

Section 5.3.3 
2. Public Safety 
a. Public safety should be considered wherever shoreline access is provided ... Closure of access areas 
during periods of extreme fire hazard or high seas may also be appropriate. 
3. Scenic and Natural Resource Protection 
b. Where highly sensitive plant or wildlife habitat is present, access may be inappropriate and should not 
be permitted. 
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Section 5.3.4: Site Specific Recommendations (Table) 
- Manage for visual access. 
- Manage for relatively low use intensities. 
- Maintain existing visual and lateral access (pedestrian and bicycle) along Highway #1 and Spindrift and 
Yankee Point roads. 
- Maintain and permit improvements to bluff top overlooks at Highlands Inn, north of Wildcat Creek and 
Spindrift Road. 
- Maintain existing provisions for public access to Yankee Beach (access available to local residents and 
their guests and to visitors to Behavioral Sciences Institute, Highlands Inn, and Pickle Pine Inn). 

- Residential area with a history of low public use. Trespass on private property should be discouraged and 
low use levels maintained. 
- Sensitive habitat: relatively undisturbed rocky intertidal area. 
- Steep cliffs and rocky shoreline pose hazards to shoreline users. 
- High fire hazard in area east of Highway One. 

The MPCPA believes that adherence to the spirit, specific policies and recommendations within the Carmel 
Area LUP preclude any attempt to provide general public access to the private restrictive easements and/or 
any other overland access to Yankee Beach. This beach consists of a very small cove that is almost 
completely submerged at the highest tides. It supports a large diversity of sensitive coastal, intertidal and 
marine habitats that would be adversely affected and severely threatened by any increased public usage. 
The Carmel Highlands community has a long, historic and beneficial relationship with this sensitive habitat 
and natural resource which has had a major influence upon the continued preservation of this environment 
under the current Coastal Plan policies. We believe that the efforts of the Coastal Commission staff to 
pursue general public access to this sensitive habitat area are unwise, contrary to the resource protection 
mandate of the California Coastal Commission and the local Coastal Plan; and would amount to both 
potential and real "significant adverse impacts to the environment." 

In summary, MPCPA believes that there are substantial factual errors and misrepresentations included 
within the Coastal Commission staff report for the Harbaugh CDP regarding the history, usage, conditions of 
the referenced easements and the alleged actions by MPCPA. We ask that these be corrected for the record. 
We also believe that it is inappropriate and possibly illegal for the Coastal Commission to illicit an OTD for 
any aspect of the restrictive easements referenced in the staff reports and permit application from Mrs. 
Harbaugh, as she does not share any legal rights to alter these easements and has no standing whatsoever 
with regards to the Yankee Beach Way easement. We, therefore, request that the Coastal Commission 
remove the OTD provision from consideration in this CDP Application. If the Commissioners require further 
documentation, testimony, or other information, we ask the Commission Chair to honor the applicant's 
request for a continuance in order for us to prepare a more detailed response and secure legal counsel. We 
reject the allegations of the Coastal Commission staff that MPCPA has violated Coastal Act provisions 
specifically with regards to the mistakenly claimed 1974 date referenced as to when the Yankee Beach Way 
access gate was operational and generally with the maintenance of these easements over time. MPCPA has 
provided the Commissioners with substantial proof that these restrictive easements and the infrastructure 
improvements were in place well before the passage of the California Coastal Act or Proposition 20. Finally, 
we believe that the efforts by Coastal Commission staff to secure general public access to Yankee Beach 
through this, or any future, CDP Application is in direct conflict with the policies and recommendations of 
the operational Coastal Plan for this area. Additionally, we sincerely believe, based upon our community's 
history and values, and separate from any of the property rights issues involved, that pursuing this course of 
action would cause irreparable harm to the sensitive habitats and coastal marine ecosystem preserved at 
Yankee Beach. 
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Thank you for this opportunity to comment on this important issue for our community and the local coas!al 
environment. 

Sincerely, 

~-/.~ 
Michael A. Emmett, 
Board Member, Mal Paso Creek Property Association 
Approved by vote of the MPCPA Board of Directors: 
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Exhibit A: Deed From Charles Sawyer, et ux to Lawrence R. Patterson, et ux 
Recorded 6/25/1954 in Vol. 1535 Official Records at Pg. 425 
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Exhibit B: Deed From Charles Sawyer, et ux to Lawrence R. Patterson, et ux 
Recorded 2/02/1959 in Vol. 1929 Official Records at Pg. 482 
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Exhibit C: Deed From Charles Sawyer, et ux to Carmel Riviera Property Owners Association, Carmel 
Highlands Association and Mal Paso Creek Property Association 
Recorded 2/20/1975 in Reel 960 Official Records at Pg. 916 
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• - - :::ll.iffornjf., d .. scrLb~d A 5 f<1lJ<JWO: • 

- • -: ~ ~- ~er·ta 1 n · R19!rt:; of \i~Y. S ·a.nd .lCl f.eet · in w1.dtb for roildway, p-1.11: 1 ·;"~ 
. - · - 'i:.ie:o ·iod ·f(rot"path 'i:11:u·poses ··1s ·re.se.rv~d ifl the deed frall! Charle.- · 

~!.1'1Yi!1" ilnd Mar1an. S •. ·Snyer,· Hfa wHe, .tcr la"Wreni;:a R:· P!lt't!!l's.crn .;.rid 
• ;-"o;;tte -7, P'a:ttcrson, "his wif!!,. as jo-int -tenuts. record~d _JUTI!! ~~ .• 
; : !. { n \'o 1 ume ·1 SJs =·cf c ff.f c.1a1. Piectfrds.·n f M1:mteny co·un ty. :Sh te- · ei ~ 

· ~ · · •c rn 1 a .at· tiage· ~2 5; <1ml 1 n t.he ·deed "fraw. ·Gila rl es· e. Sa~_yer· and 
•,-·~n S, ~awyeT, h15·wt~e to lawren~e ·R. Patt~~s~n arid Charl~tte T. 
;~:~~sen. nts ~if~ as jo1nt tenants. dated.J,nu11ry"26. 1959 ~n~ ~ecorded" 

-,:·_ary 2;, 1959_ 1!l \rtflume l9Z9 of Official R.ecords of !'11H1terll'y County 
- ;~ ;e 482. · 

., -~~M?£ .. :~:~~'::: -~~:·:::.;:2·l···-·····-:·-···--7:;-··J.·;:·--·-···-· . 
. . · l't~ -~ ••. .V, . ~<+'-"'1~--~ -···· ..... .... . ··,-··-···'"d·--'-··;r·· ........ . 

Ii ~ 

I 

6 

- • -., OF •.:.i.l:FCRl'\"lA . · . ·. · · . J . . 
-~Ts~~~~~::::::·;·~·~;::·;·~~·=:~_. .... ~~-~(;;_-~: :·x!i;~ ~~ ....... _ ......... _ ,.. . . ..,_ .... ~vi-.\ •• ,.,J · 1· . 

. ~· : ... ;; ··' $'"'· $;,~i;, ·~~ .. ....r ... : __ :_~/~ G. -.::5aw.y.e.r.:. .. .=!-f,:d./!14.~...,.,,, .. S; .§u,y-1:_-

1

1 

·~~ !o:CTARY Sl!'AI.. QSI 6T,O.""P . -· • • ••••• •· . . . .. ·······'··· •• • ·-·········. ............ .. . . L 
:. . .. · :,orrJ 
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Exhibit D: Attached to this email as a separate PDF: Exhibit D-Carme1Riviera_CC&R-1956Jan17 
Declaration of Conditions and Restrictions for Carmel Riviera, declared and recorded by Charles G. 
Sawyer, et ux, Recorded 1/17/1956 in Vol 1674 Official Records at pg. 23 

Exhibit E: Attached to this email as a separate PDF: Exhibit_E-CHA_Easement_19260ct25 
Deed from Carmel Development Co. to Martin A. Flavin 
Recorded 10/25/1926 in Vol. 96 Official Records at Pg. 78 

Exhibit F: Attached to this email as a separate PDF: Exhibit_F-CHA_Easement_1951Nov27 
Deed from Carmel Development Co. to Carmel Highlands Community Firehouse 
Recorded 11/27/1951 in Vol. 1343 Official Records at Pg. 469 

Exhibit G: Attached to this email as a separate PDF: Exhibit_G-CHA_Easement_1958Jun04 
Deed from Bruno G. Ferri et al to Alfred Ghirardi 
Recorded 6/04/1958 in Vol. 1873 Official Records at Pg. 372 

Exhibit H: Attached to this email as a separate PDF: Exhibit_H-CHA_Easement_1952Jun12 
Deed from Carmel Development Company to Henry T. Holsman 
Recorded 6/12/1952 in Vol. 1386 Official Records at Pg. 400 

Exhibit I: Attached to this email as a separate PDF: Exhibit_J-Carme1Riviera_CC&R-1958Apr28 

10 
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..u.:::: 

o ·: .::; _i_: ....... .c ..• , lo~ ::5:10:: -~O o.:· C::.:.'>::.'.:.:. :~,-c,;: .. <:..: .. t .::i:::;~·e I 
--· - , ..... >:: ;;:: ·;<::.'::.",; il i!J. :."1l:2.~· :_): .. L, .::o:.·. L:.::'L C l .'.. l:,;.;:;:::11:·· :·G.1 

.. . .... - - .. "' - i ·· ~ '' ::·m •·. · 'elcccc' :::·c.: foe OiOH of : .. a 

1 

J. 

·~ 1::::,_3:s :.::z:: .. :x.:::·: J._ ::. «•{". !1{L_1c\-nt) zet r:.1!l ~·:!.:..n:rl 'L1.:c ::~_;1;.1 .... ~.... c::- cctc'tc1· 

On the 22~d. day of October • ..... 

I 

I ' • 

J:.:onte.L"ey • in the Sta to oi' C1':.li:Lon:ia, ana. :r-esiding,•· ;n s~i(~. V"Onte1·ey Co'llllty, hui: -: 
" ' • .....~ ~~ .. '>·~,' • commi ;i::ioned end g_v.s).i:f'ieO., perso:ru?.:!.ly a.:p:peared S. Dedini Known to me. to· be .i.;he· 

r·;~ct4:·: , 1~;.;;r<>;21.r1·: ':'iJi-;'·if' ~+f~~-;. ·· :: -t ~:/. -; . · . ·. .~-,,~;::,.~. . ... -·~ ~::·:t~Z~~~f ·t.>/. · , ·:- -~:. t ;;;?· .;:_ · ~;-:,.;~.~~ _:~~q;~i~~-~ ~t}i~:t~.;-p-:.~~~~!~~~~~W:.-~~¥~~ .. -r~~~:: ~:t.~~~;1H; ~Al~ ~~-~1~ ii~~J [-Yi:· i:*~;$~ .· 
ind.ivic:uc:L aesc:ribed in. r.hose nruae is ·nu.b$ cribod to"' and ctrho exe(ruti:.i!/th( 'alriiiii • • • • ) I .[ 

. c. ••• ~ 

• • ; • 
"' ' • 

inst:r-.u:::e;:t l.lnu h.e ack!io:·i'.1.et.ged to me tl:ie.t J:~ ··ex'~c..{t~~ t'~~, sn:me. '.;;ffs''~ 

-to- 0 

Q 

ofi':Lci: 1 

J. ,,. • ·.-.:;.s sc::r 
::ot:.~,:.:y .?i..:.b:l. , 

State 
in a.nil "o"' !:on•-.~re'c Co,mty, 

· C~ii~~~;_. ~ . ., ~w 

78-

1il.ne hundred. and Tz;enty-si::;:, :S5!.bi.£Z:H the CJ;.Eldl!:L ~J: ::ou:~i.:m:, a ccr:pu:rat o:c 

v:itl! itz :p1·ineirraJ. pl:aoce of 'business at a.rd in thfl City a!!.d .. Co~xty of San F::-a.nc acJ·,:· 

• _ rt1ci:~pt wh•l!"<Hlf'. is 1J:or~1.i¥ a,c1:no:.:-:ted(i~.d. l.lJ~·~;t'. 

~-·~~,&~g~''"'''F z-,~c.· & 
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l..i2.<J'.J :reet to Station T-22; thence s. 39° OJ• :E. • 75.70 ,feet o:;o 

station T-23; thence ::. -39° 2( 1 E. ~~-~C ;:eet; the:cl'_;t;~ ·1eavl:ne 

T!.su.......Vey 1. be·>cna ru:L~ if1€i's';'~~g6~'&~'~'J1:~;~~!i~5.~t:f.a';et >ti;'i~ ;.~;;1 ~ (~;~~t 
G-B:-Su~ve~· Line; thence s. 82° 50 1 · '.'i. 19t.S fae·t to Stat.ic·n 0-54 

i-..lar; :;,J_J. that plece o:::- :parcel of J..a.1d ;;hi:::lt lies bct;;ee:u the , 

cl».01'e li11£ o-£ t.b_.; .?~cJ ~ie Ocoan and. t1'1at :porticn o~ the o-Su . .rv-ey Line 

l::!.l<l, a ::::t:dp of lu.o2d. 12, 50 feet in t;'idtL al,ong an.it all;joinint; the 

T-Sll.:.·-•ie;; Line ::o::· :cOE\1.~ p··ii·:;:or:e:•:;. 
to 

n-:-~~ox~ ... (ft.~.;; ;::l\!9./ 4cht• Gt.!.:.::.:ol De~~ e.1.o;;r:i.ent Qor~p~zu.·.$ ;:;, CO:tt::,J\ira.tion' 

eyer a.ncl ~1G2:1~ss th.e 
-t:::°e'l? n.rx f 

.ab-eve l,er~Ci't bed. 
,4 '1.P 
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C-:tr-Surve:r Line; thence S. S2° 50 1 \1. 19~.S feet 

6G1;..Uls C-iI-1 cs -r~er sa:i.D.. nap; thence !f:, .. OB.0 ~~Gt w~ 
, -, ,, ~~·~,~~;?;,f ~?.-i:1~-+eft1°:"i~1fi ,,,, ~ :P.f-~ ~~-~/ .,_~~·'t;;t·~~,;f.'i~'tf'f~~'.:!(~'":i~{{~f"if"" /-<. >{'(:~. ~ 
;,i::i.e, .185.1.8 i"eei. to a Staticn; thence Ir-.. 9° 29,' E. 

point; theucE i:0Jl~he~s·te1'1.ly :follo";;in,; the arc of &.. circ:;:e ~ ·( \'t°!.2..Je;e 

Z~iare li11~ .oI th··; .?e...cj fie OCeen -e..~G. t:b.~t p.o,rti:;u o:. 

\".:1icl:. :Co;;..7-1s tb.e ~ou.tl:rreste;.:--ly ~o-o\l.C.d.2.l':r of' the ~bo<:;':c iiescx'ibed_, t:ra-e;t 

o:f lE:.::!.d.. 

:-3\;,_=.:".~c;; Line ..:-o:· ro~.L~ 1.J·.:r.::o~~s .. 
t:J 

Re De:rvin.:.; a:i.c2../ 7.h<: Ct:..:.'l'..1el lJB.'.tO!loj)n:mt CottiJlsn;r, 

tl:e said. .P;:..rt.y of the first pa:..•t, its forne:r grsn"'.;eez, 

o:o ::.csit::ns, of lan·:,s i21 the C2.::r.r::1!'cl· "E:ishla.nds .P1.·o:)erty, beine; Lots 5! 

.j .:nf .... 7 cs· :Per· .AFS.i'.!SSt:i.1-s AI of .?i.r:.:~c::.:.:; St:.n J'ote· Y S-ir -::~tq__-~.itn 
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to,5ether 'l'."i th the 
,-,·· 

IN 'E:T!illSS .tn::::REOF, the stid Cor;pcratio"1, pc.rl.y of the first par~. by 

'!"ssoiut.Lon ,iuth.'6:ri zing . tJte 'Ulldersj gne:~ ''.:i:t.:ricer so to ·do~· • : - '> . ~ ;;:_,.:.--:;-,: '· " ,·_..-.' • ~ -, - . -- .· . . ' 

Oou.nt;.r of Konterey i;ersonal.ly a:p:;iea:rec:. J. l'. Dw1rendo1'i' kno'.m to tle to be the 

?resident. of the cai~~e1 :Develo?11cz:t Co::::pL.ny, t:.1e cor1)on;.t5.cn d.escribed in and that 

' ex,;;011te6. the 101 thin instnu::ent, c.nU. al.so J:no ... n to o-; to be ti:le!?e.rso.n t;~10 ezecuted 

it on be?:.z.J.:~· cf the Ct·rporatic11 thereir?. iiar:ie,::., i;.nd he z.cl:nct~ledgeC. to m·~ t'..lat such 

corporation e1:ecu.ted t;he saae. 

officiel. seal at cy o:.r:rice in the Counti of !.:onte::-ey, the G.ay a.nd year i:ri t}iis 

R;. C. DeYOE 
ll-u.blic in a.nil. !'or ".;l:e County o:t -ou erey, 

State of Calii'wnia. 

C!l.l'ElOl D-evelopnen'; ·co,Oc:t. 

0 
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i_ll ih1t. rt1! J>roPtrty iltttitt In the. . ·. i 1• 

Ii County cl Xont~t1 
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THIS I~IDE'Nl'URB, dated the 

between CARMEL DEVELOPMENT COMPAltY, a corporation organized e.nd 

existing unde!' and by virtue of the laws o1' the State of' Cali­

fornia, and having ita principal place of bu.siness in "the City 

and. County of' Ban Francisco, the party of the first part, and 

CARMEL HIGHLANDS COMMUNITY FIRE HOUSE t a corporation 

organized and existing und.er end by v~rtue of the laws of the 

state of California, the party of the second part, 

'l'hat the said pe.r-cy of the first pa.:rt, in consideration 

of the s urn of 'J:en Dollars (010. 00) , l a.w:ful 1'1oney of the united 

States of America, to it :ln hand paid by said party of the second 

part, the receipt whereof is hereby acknowledged, does by these 

presents grant unto said party of the second part a. pedest;r>ian 

ri,Ght-of-way over the followin,_o; strip of land situated in Carmel. 

Hit;hla.nds, Rancho San Jose y Sur Chiquito, County of Monterey, 

Stace of Cali~ornia: . 
Beginning at the northeasterly corner of that cer­

tain tract ·of land conveyed from the Carmel Development 
Company to ·Martin A. Flavin \by a deed dated~ October 14, 
1926, s.nd recorded October 25, 1926, in Volume 96, Official 

111 
\ 

fie cords of Monterey County, Cal if ornia, at· Page 7 ~, said · 1 

northeast1eirly corner being a point on the T-Survey Line 
from which Station T-·23 bears S. 70° 01 1 3011 W., 94.40. 
feet, as said T-Survey Line a.'r'ld said Station 'r-23 are shown 
on that certain ~ap entitled "Licensed Surveyor 1 s :Map of' 
the Southwest Pa!'t of Carmel Hit;hl ands, Monterey County, 
Gal ifornia., n filed on. May 23, 1928 with the Recorder or 
Monterey County t California;, in Volurie 3 of'· Sur,reyt> at 
Par:e 12l.~; thence, followinir the easterly line of said tract 
oi' land, a aid line beinc. shown on said map 

{l) .S. 6° 19t E., 344.60 feet (found 346.16 feet) to 
the southeasterly corner of said tract of land conveyed by 
said deed; thence, following the CH-Survey Line shown on 
said map 

(2) N. 82° 50t. E., 5.00 teet; thence, running parallel 
to and 5.00 feet easterly f'rom said Course {l) 

0) N .. 6° 19' w., 345.75 feet (:round 347.31 feet) to 
a point on said 1r-sur-vey Line; thence, following said 
T-Survey I.ine 

(4} s. 70° 01' 30" W., 5.15 feet, to the point of 

3 
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• • • 
beginning, .and being a strip of land ·5. 00 :feet wide ly­
ing along,_ adjacent to, and on the easterly side of said 
easterly line of said tract of land conveyed by said deed . 

'fhis grant, however, is made subject to the :followin~ 

· covenants and conditi'ons: 

1. 1J.1he party of the second plil"t agrees, contemporaneously 

with the delivery of this deed o~ grant to 1,t, to build. and· comI?lete 

s fence along the easterly line of such right-of-way, said .fence to 

consist of l"edwood posts set not more thai-:. six·(6} feet apart, and 

shnll be set iri holes two (2) feet deep, and shall extend above the 

surface of the ground for a. height of four (4·) :feet, sa5.d posts to 

be 411 x 6tt in size and said redwood to be of [7QOd q:ia.lity. Said 

posts shall be connected with not less than f'our U+) strands of 

wire, one strand of which shall be at the top of ssid posts and the 

• ot;her three strands to be stretched on said posts so that said fou.r 

strands will be equidistant from one another on said posts, said 

• 
' • • 

wires to be draw:n taur;ht and securely ;fastened to said uosts. 'l'he 
·' . 

expense of material and labor in constructi!'lf~ sa:i.d fence shall be 

borne equally by the parties· hereto. 1'he party o-r· the second part 

shall .cause said. fence to be built and shall bill the party of the 

.first ""'ar~. for its share of the bast thereof, i tem.iz i~ the i ter-.1s ' 
/;"' 

\ - I ! 
or\s~ch c~st. The party or the second pa.rt agrees that said posts 

shall be kept in per.feet alignment alonr: said easterly,line of said 

rir;ht-of-way, said right-of-way and said line for the erection oi' 

s~id fence he.vine recently bean surveyed and stakes inserted in tLtl 

• g-round shovdru::: the boundaries thereof; th.;; cost of said. surve:;r, 

which hes been pa.id by the party of the first part~ is the sum of • !:<,,.,; 

• 
• 

$63 .50, one-halt' cif which the party r>i' the .second part agrocs to pay 

to the party of the first part contemporaneously with the .deli very 

to it; of thi~ g~a.:nt of right-or-wa~r. 

2.. 'l'he party of the second part agrees, at its own sole 

expense, to keep said fence, both posts and wires, in good condition 

and t.::> .:nake repairs of any part of the same where such repairs a.re 



000724

I 
I 
I 
I 

I 
I 
I 
I 

I 

I 
I 

I 

I 

I 

I 
I 

I 

. ' . 

3. The party of the second part agrees to keep saia 

,p1ght-of'-way reasonably clean of tin cans, bottles and other refuse 

and shall allow no picnicking on said right-ot-way .• 

4. If said I'ight-of-way shall cease. to be 1ised by the 

party o~ the second paI't !'or a period of' five (5) continuous years, 

said right-of-way shall be, forfeited and shall revert to. said party 

of the first part. 

IN WI1'NESS WH.ffiEOF, the parties hereto have caused these 

presents to be executed in their respective corporate names, by 

t:C:eir of':f'icers thereunto duly authorized, the day and year first 

hereine.bove written. 

STATE OF CALIFORNIA 
c:;TY & 

~' CCW<lty of-- SAll FBArcrc;ca 

GARM.::iL D.C:VELOP!~'NT COMPANY 

CARMEL HIGHLANDS COMMUNITY FIRE HOUSE 

By (jg ~~O~- \ 

~~ 
And f/J,,..~ /L~L 

ecrtary. 

Party of the Second Part. 

On tMs--.. _.Siit_h_____ctay of---li9Vembu_ __ ;n tl:r ytaf' mse thMUmsd r..i~ lnmdred and._.-.:!:it~ne , 

btfort mt,. .. _JSJI.I.TAfJ H 'RE!IDER..---·----. a Notary P®lic in Cfld fl1f' 

tk~-·City end Count.v of. San French.Oll-.. .... _,Statt' Pf CalifPrnio, 

nridi"'' tlll'rtin, duly ccmnsissioMd and ncam, pu-.sonally apprand ______ _ 

Ell'U'RD BOIIFE!D 

kncrrmtometobetM Pres:fdttnf; ---­
of t/11 ~tJrpomtia11. ducribtd iA m.d Iha~ truutrd the within in.rtntmrnt, 011d also hwum to 

_, '" .~, llit btr.son__.:..who e.ruuled lht within in.rlmmt'ni un behalf "f thr etWfcralitnt 

1. 
r 
I 
J 

1 
\ 
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/386 {)5l, 'I{) 0 +· ' : . 
THIS Il\"DENTuRE, dated thin 2nd. day of April, 1952, 

'between CARMEL DEVELOPMENT COMPANY, eL oorporaticsn orgariiMd and 

exit>-t;ing under and by virtue o:r the l.a.ws' of the State or Cali­

fornia~ party of th~ first pat"~, and HENRY T. HOLSMAN, party of ,,,,,, 
the second ps.rt, 

That the said party c1f the first pa.rt, for and in con­

sideration of the sUm of 'l'en Dollar::i ($10.00), lawrul money o:f 

the United States o:f America, to it i.n hand paid by said party of 

the second part, the receipt whereof' is hereby acknowledged,. does 

by these presents grant t bargain and .sell unto the said party o:r 
~ 

the second part, and to his heirs and assigns i'orever, all that 

certain real property situate, lying :9.nd being in Carmel Highlands 

Property, Rancho Sa.n. Jose y Sur Chiqu:tto, County of Monter>ey, 

. s.tate of California, particularly de~H~ribed as .follows: 

-.,,; ., ... 

Beginning at the northeasterly corner of that certain 
tract of land conveyed f'rou1 the Carmel Developnent Company 
to Martin A. Flavin by n deed dated October llf., 1926, and 
recorded. October 25, 1926, in Volume 96, 01'ficia.l Records 
of 1:tonterey County~ Cali.fo:t•nia, at Page 78, a aid .north­
ea~terly corner being o. po1.nt on the T-Survey Line from 
which Station T-23 beari:; S .. 70° 01 t 3on W., 94.40 f'eet, as 
said 'l'-Survey Line and said point T-23 are shown. on that 
certnin map entitled "Map ~!2 of a Part of Carmel Hit;hlands 
Property, ti filed on ,March 18, 1920 with the Recorder of 
Monterey County, Ca).ifornis., in Volume 1 of Surveys at 
Page 101, said T-Survey Line being alr;o shown on that cer­
tain map-entitled 11 Licensed Surveyor's Map of the South­
westerly Part of' Carmel Highlands, Monterey County, Cali­
fornia," filed on May 23, 1928 vri th the Recorder of 
ifonterey- County, California., in Volume 3 of surveys at 
Page 124; thence, following said T-Survey J;ine, said line 

"' beintr. the centerline of a County Road 25 .. 00 :feet wide 

(1) N: 70° 01' Jon E.' 168.68 i'eet to Station T-2.lp 
thence 

(2) N.· 49° 26t 301t E.' 94.01 feet to Station T-25; 
thence 

(3) N. 12° 11 1 30" E·. 11 121 .. 42 feet to station 'f-26; 
thence 

. ti+) s. 55° 10f .30° E.' 138 .. 91 feet, to Station T-27; 
thence 

D,. G. :L~ 7 .. 00. #ih~~ 

]' 

' ' 
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(5) s. 29° 56• 3011t E., 273.56 feet to Station ·T-28; 
thence 

(6) N. 78° 20' 3ott E., 301.61 reet to Station T-29; 
.thence 

(7) s .. 87° 40' 30"1 E., 143 .85 f'eet, more or less, to 
a point on the westerly line of the right of' way of Cali­
fornia State Highway- V-Mon-56-R, said point being N. 87° 
40• 30" W., 20.20 feet, more or less from Station T-30 
shown on said maps; thenee, leaving said T-Survey Line.and. 
following in.~tead said westerly line of' said highway right 
of'· way as said line is shown on Sheet 20 of" the official 
plat of. said Highway V-Mon-.56-H; as said plat was prepared 
by the Department of Public Works, State of' Cal if ornia, and 
approved June 29, 1931 

(8) s. 3° 11' 3on w., 157 .. 27 feet; thence 

(9) S. 41° 50' W., 79.01 feet, to a point on the 
.southerly line of' Carmel Il1g.'1lands Property, as said line'. 
is sh8wn on said maps, said point on said line being 
s .. 82 50 1 w., 12,5.28 feet from stake CH-3 shown on said 
map entitled. uMap fl2 of a Part of Carmel Hie.ilJ.ands Property; 11

• 

thence, f'ollowins said southerly line of said Carr.iel High-
. lands Property, said line being desi~nated on said 1Mt­
ment1oned map as the CE-Survey Line, said line be:i.nr~ also 
the northerly line of t.hat certain s11bdi vis ion known as 
Yankee Point Acres (see• r:inp entitled ttTra.ct II 101 - Yankee 
Point Acres,n filed on August 1, 1949, with the Recorder o:f 
Monterey County. Calif'cirnia, in Volume 5~ Maps of Citil::l's 
and 'l'owns, .at Page 3 7) 

{10) S. B2° 511.' w •. , 847.66 feet, more or las.sf to the 
southeasterly corner of' said tract oi' land conveyed from 
the Carmel Development Company to Martin Plavin; thence, 
:f'ollowing the easterly line of said tract of land 

(11) N. 6° 19 1 w.~ 344.60 reet (found 346.16 feet) to 
the- point of'· beginning and containinp; 6.75 acres, more or 
less. 

EXCEP'l' I~rG, howevel'', f'ron said tract of 111nd horeintiefore 
described, .thut portion thereof' lyir::.;.~ within t.hD.t certain 
County Road known t:ts "8pind::r;i.ft Road, n said portion beins 
moro particularly a strip of' la..."'ld 12.50 i'eot wide lyinr.; 
along, aejacent to and on the southerly ~ido.of Courses (l} 
to ( 7) inclusive of thr; description of' said. tract of land. 

RESEHVIm:;, a.bo, fror.i said trnct of' lnnd a pedestrian 
right of way over a strip of land ,) • .QO f'eet wide lyinr, nlonr,, 
ad.}acent to and on the ensterly side of'. said Course ( 10}, 
said ri?,.ht of way havii:ig been conveyed f'rom the Carmel Devel­
opment Company to Carmi~l HieJ:l.lands Conm1unity Firehouse.I' a 
corporation 1 by a deed'. dated October 10, 1951 and recorded 
November 13, 1951 :ln Volume 1343, Of.ficial Records of 
Monterey County, California, nt Pnce 469. 

HBSHRVHIG, alao, :!'ro;n said tract of land hereinbefore 
iiel"!cribed a right of wr1y for power transmission lines alone; 
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I 

• 

II 

..:; 
the route or the existing pcile lines now:. belonging to 1ihe 
-Pacific Gas and.Electri"c Company. 

SUBJECT to all taxes for tb.e fiscal ye~ i952.;.19,53, end 

to all existing covenants, conditions;, restrictions and ease1ments. 

!.' . .. 

TOGETRER with the tenements, hereditaments and appurtenances 

thereunto belonging OT in anywise appertaining, and the reversion and 

reversions, remainder and rema.ind1~rs, rents, issues and profits 

thereof. 

TO HAVE AND TO HOLD the said premises, ~ogether with th.; 
\ 

appurtenances, unto the said party of the second pEtrt, and; to his 

heirs and assigns, forever. 

IN lt'VITNESS WHEREOF, the said party of the i'irst part, by 

;:.eneri.;i resolution of its Board or DiI"ectors (which resolution is.· 

now of'· record in Volurne 412 oi' O.fficial Records; Monterey Oou.nty, 

at page 464), has caused these presents to be executed in its cor­

porate name, under its corporate's9al, by the undersigned o:tficer 

thereunto duly authorized by virtu1:-, of said general resolutipn, 

the day and yea:r first above 11'.Tittrm. 

.;;;~ftt91~~.~ ... . 
CARMEL DEVELOPMENT coi~~ ' C:;. t."'.: '. ... \-~.:· 

By22~ii:~;iJ:L;~. 
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C4.lllll. RifID.&. ltnl:BU 2, 

l*::lWn:u:t coorrr . C.U.l1\.llOl'I..l • 

CoQctit1au, COY.~w. r.,trictiON and MS-ow •!tl!'Ct.ing pron.an7 ic c.a..n..1 liThn, Wocwr.r County. Cuifomb. 

thi• n.ci...ntian, •d. t.:bi• Jl§n_ dq of J.pril, l9S8, \l)' CRA.kUS (I. 
5.llli:i, b.u•ein.a!ter etll.-d: D.cl.an.nt 

W I T • I 5 5 I t 81 

iibotl'M8, n.cl..ara::t. 11 tho! Q'lll.V o!' ~ A.:l pl"'Opilln7 <141aor1ti.d ti.re­
iandifr in Ud.a n.claratioo, and b dotdrou o! Rbj..et.1.n( t.be rMl Pl"OPH'~ 
deacrtbed be~r \o th• rest.rtcti«i.t, eo•~t.c, ttMrTaUou, •u~t.a. 
U- and ~ henrlna.ttAr Ht iort.b, -.ch and all o! tlhieh h and u. !or 
tb4l bea.tit. ot Hid proput,r and for each owner U.rH!, &nd tlh.all ~ t.o 
th• ~-s.•!1 t ot -andp&u w1 th "1.d propert;;f, and e&cll &rd ttfl7 pa.roe! U-c,reo!, 
.00 •htll appl7 t.o and bind the t1UCO<t'HOra in interu1t., .and uq own.er thenot: 

lk)W, ~. CHA.llIJ.S o. SUJ! • .R, bereb7 d~H that. U. rMl 
pn>t•rt.1 d .. ertbed 1D lllld re!err!td to ~rfttldu ia, and lihall be bdd, tran.­
tel'TWd# Rld and C(ICT.,-.d nbj..ct. t.o th. condiUotW, reat.rletiQD.9 1 e~•nant.e, 
n..nat1oaa, -nu. lier111 and eh.a.rir:e• ti.~r ••t forth, 

Building sit. !Jhall -an •rrt lot., or port.ion ther.o!, or Jd'l,f two or 
901"'9 eontipou.a low* or • p.;a~l or land or reeon:l and 1D • aingl• oomu·11M.p 
and 14>00 llhicb • C..lling: ..,. bil enc;tad 1n eon!ol"ILUIC• Yit.h th• t-eqUinaenu 
ot thH• Co't'tamt.e. 

-t nie n&l vroP'fnr wMeh 11. and •hill be,. hdd a;.".'d 111\all ~ coo•~. 
tl"t.M!•tr'td .tn1 •<Jld subjflet t.o tNt coodlticn.1, tt«t.r1et1on., c:o~MIM.nt•, r.•.r~ 
'UtiO!O#, .......,t4l, 11.aa tnd c.h•Tt*• •it.h rui:-c\ w the •arlou• pol"U0!\111 
t.Mr-.o( ff\· forUt Ut .t.h«> TU"il:!l.lt claHH and •1.1bfi'fh1oa. Of th.it ~anticn 
h loot.d 1D u,. ~t1 c! lf0C1t•"l'• Suw ot CalUomi•. •n4 i.• aon p.nJ.cul'-T-
17 d.ttacrl ti.d: u ! ell l)TfJ , to tri tt 

ill that !r.al ~re: .rt.y dtu•ttd in A.nt:ho San JoH 1 .Sur Chli;:Uiw, 
COll.Pt;r. or ~. Stat. o1 C:alU,;rni•t •bow:ll and del1naattd M ti t't. <:•rt.a.iii 
11ap bu ... w •t.'-•~..;:., .,.rt~ ·~'.PfbH J., • &M tt•~1 •ad• a put. hu-.or. btlitlc 
Tne·\· k • .!.21 1 C&n-1. lidt1r&j ~t..er 2, • .ubdl'fi.•1.on tif •. llC:bo Sm .hHM.7 
Surthiqu.t.,~ff. in VolUM t5 ;, tt p&(11 128 • lllpa· e>t Cit1•4' W ftl1!rl• 

th. Comtt;r ltMord•r or .the C<>un:ty of lft:tttt-HV,,t Sut+ bf cahrCrni• t !Ntnia 
r.t•'r:r.t ~·u UM ~ap.• ' , 

; , 
' .,,ff •.•. · •.. •• 

lo p.rop•n.r ot.h•r t.ha.n t.ha\ 4-•erlb.!, ~. sha.U bot d.Ma4Jd ttubj~ 
t(l"Uib D.clanti0n, WH• •"1d unUl ~Uh&llT -4# 

21579\000\978366.1:61119 
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flff1861 P,\;'.i5S2 
n:i. n.c~ -.q. lrci9 u.- t.o u-, JNbjtlC'\ .OUt.ioml 1"M,l. pro­

J?ltl"f.:r. t.o .tJ:wt. ocad.i UOl'll9 • rM\.rlcUm11, c~,. ~auoa., liemi and 

~ ~1.a Mt .tor\.h bJ' ~rUW r...f•r<mO• th•"1M. 

aarER.U. Ptlli!N5U or COIOltTI'Ollt'J• 

.. -

n. .n.l pl'Op4t:M;J' <Mtlcrlb-4 in J'arl .l tt-r.or h subj~ too \be: 

~. ~rlo:Uoa.s, oondit.tona, " .. nat.ioaa, 11411'1111 and ct•aJ"CM hu-.b:r 
~ to i.nllve Ul4' bM\ ..... and th9 *Hit. approprl&t.<t &IT•l~ c'ld 1.llprcrJ­

-.it. or ffCh bv.Ucttnc *1t.<t U.noti to p~ U'I• owner or baild1nc •it.M 
~ ftdl...;t.pn:ip.r ... o£ .. ~ nc bl'l1l.din« ai.t.<t41 u will d41p1'1tci.at.<t t.bil 

n.lH ol~ir P~J t.o p~•• it0 tar•• prut.ic.a.bl•, t.h• nat.ural ~l\I 
ot said propar\7J io pard &:(&1.nat. tbs .~1_00 thereca or ~ doenp.d or 
proporUCDlld rtnt~, .ad. .-.~ball\ o.t: illpropcl" or --..it.&bl.. 
... teri.al..9 J to obt41a h.arw:aaiou oolor • + rt \0 1nnn t.M hi&ti"t. ~ beA 
~t. o.t: aa1d ~J to «i~ lltld ..CU!I \he enet.1oa ot ait.nctt.1•• 
1-11 ~. with appropri.at.<t locaUone \bar.of oa ba.1ld1nc d\.MJ to p,....,t, 
h«pbe-:!rd and~ ~...nt. or bidldjnc .iw.a t.o ...are and -1.n\4.1.D 
proper Mu.ob t:n:. n.l"Ww. ~ a.cMqut.<t t"'4I llP&OM be.WMl:l at.nct:llu"M1 &nd 

iJ:l C*M't'1l1 ~ p~rtdit adequkl,J tor. h1&h ~and qullf.J' or~.....,.\ in 
.hid p~, llt'Mi ~b7 ·to ~ the 'fal_.. ot 1.nv....a.a~ Mdil bJ' pv.r­
dl.a.Mn o.t: bllild.1.:ac •it.M t.Mrd.11. 

B-1. M17 h'ot..ot.ed i<MW.OUAl iJ"'M1 'l"bot ruideot.ial ar.a. c:O"m.m,._. ia Part. 
C ia their .at.ir.ty ab&l1 appl.J' to all lot.a 1rt th• &bo•• p.anJ,cula.rlJ' deecl"ibM 
t.r-aet.. , 

C-1. So at.r!Je'kH eh.all be fl'90Wd 1 alwr9d1 placad or penait.ttd t.o ~ 00 

arq .'ba.il.d.iqr dw othn' ~ on.e cs.t.ach.d •inttl• t..tl,r .._l.l.1.bc: nO\ t.o u:~ 
J-,l/2 •torlN or )0 rwt. 1n b.ii;ht., a prhat.e ranee ror oo \. mon t.h&c 1 ca.n, 
..rraot.* ~ and oth.r· houM• and bGUdinp punl.J' ihdd.-:iu.l a."ld aec-aaor.r 

to the •• ct the p~ tor sinch r-uJ' ruidMtt.ial P'tl"'pOlll•. 

C-2* •o build.inc• -.U, leoct4 or oUiu· ttrvet.sr. thall be •n¢Wd, pl&etd~ 11>r 
alul"9d ors ~ p~ ill Mid tract. until ~ bult.i•r, eont.raet.or and .,.... 
etJrttraat.ar. hau bMn 19Pl"O'hd 1n 1ITi unc and until ~ bdli:t:inc pl.am, #J141Cll1-

eaU..., and plat plan ~ ~ loc.atioo o! lnlCh inl1.lditc ban ~ aw.nrnd 
1A w.tiU. u t.o oon!'ondt.7 and h&.Non1 ot •X1At"no*l ~1.p ..... wrtal, oolor, 
h91.Pt., ~, ~. loe&UM and <:p.&li\1' or ()oO!Mt.ftCUaa., ill .nl•.U• to 
a:hih"I •t.nck;rlN in. th• t.t"t.n, md u u L:ie&uoa ot \be t->U45QC lti\.b ~n 

to t.opor;rapiq Pit tfoS.W 1J"Ollll.Dd .i ..... t.i. 1 bf' .n al"Ohit.M~ c.-it\M ~ 
po1td ot ku'jor ... J.ll•, JOM a. J~. n.tQ'd at~ ~~r. Chel" o* ~. 
l&.&rlaf.l Ji. hl.UYa, or bf' • nirp~U•• ·~ bf' • _,,on• ot 't.h• 
.-.,.. . ot ··.u.1.d ~t.w.. Ill U. ..,...-. of dM~ or "~\is.a. ot ._., ~r 
ot Mid o~ua.... th• :r.-..1AiJIC .......,., or t~. -.ball M"- Ml -~- w 
~"""'"or diQf>pnrn 1111dl 1M•i&:ll a.nd ~t.ioa, or \.o ~\4 • up; n&\\.ll\.h• 
tdt.b lJ.b •tlaori:'J". bl UMt .....t. uid o:-it:W., OT .. 1\.41 4*ei.p&k4 nprN.a\&-

UYN, t..U. w tlppl'O"N or dia•st ........ ~ Md l.Mi&U• 'ldW.. )) dq9 a.tW:r 
..U. pl.au. Ud ~--t.loM Mn ... •llbdt.t..-4. "'° u, in. llirt¥ ..... it - fti\ 

\0 llGJoia \be ~- ot nch bd.ldtac w U. u.k:bc ot •'* «ltAnt.t.. -. ~.·. 
eu: m"4 prl.Ar·t.o I.be. OOllpl..Uat \M!'eo0t1 --~ 1l'11l ~ M ·~ 
UU.. Co'l'..n !Pl M ........ t4 Mn .btic · ·hl.17 OCfllPl.bd. 'td,\A., 

21579\000\978366. I :61I19 
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, , -.::e, -4. .. --:> ... ,.rJ · r, .;~!'. , Jf ~" J 
.... 

T'b4t· a.rcb1t.ct.ltr&l Coor!9dt~ •ha11 -int.a.tn .: a.pprond llltt. ot 
~· ooat.ntct.orit who --r ~ WI~ tor bcildl.nc i.llpn:rt'-«1\a •nd eon•t.ruot.ion. 
In tb4 ~t. that Oraot..ee de.tree w 11M • building contractor whoa• n-• d<>M 
not. ~ OQ .t;M tip::n·~·9d l1•t., the ~tt..e ~ comiJ.&.r t.h• •a.id eon -
t.ractor &tlld. app~- or diMppt'O\"• hia aH. Such decision aball be bu.d on 
t.be ni~ or nll.ablli t.7 1 fin&nc.i&l •t.ah1ll \7, ..nd «Xalilpl•• of prior work 
a.co<llllpli.ah+d by N:i.d building cont.rae\.Or. 

•. o;..3. · Ito baildilv ait.. of l•H Ulan 20,000 ~ tH\ ...Ube al.l.OMd or sub-
di•!d.d, -.l•u &ppl"'O"l'*1 b7 u~ ll~ ComV Pl •nm n1 ~•ioo. 

c-l(. Jloo ~ tl1iall 'be locaW<t on ~ building aite l•n Utan 90 fH'\ trca 
tt>4t c.nt.r line ol St.aw Rtgh•q Ko. 1, laH t.han )0 1' .. t. traa "t.h4 ft"Ollt, '°'­
llne DOI" i ... t.bui 20 lfft .troll uq aid• a\.l"fft line. llo buildinc shall be 
loeat.ed l•H ~ lS !Mt troll *117' lid• lot. l s.n. or 10 l..t. !na &nT buildiJl« 
on the Ulliit ait.e, wil•H a Tart.a.nee h.u bfflll appra"Yed b]" t.ht a.:rchi~wral 
~tt41oa U .. t 1llp U Bfft.iOD C-2. 

Grant..~ that 1-proT-..ntai ill.th• nat.w-e o! d-llinp and 
~ llball 'be m..d.tt oclJ- b]" ccnt.n.et.oni ~n n.-.. app...r oa .a 
appreftd lbt ~· ~ e~t.ractoN, ad.nt.ained and .. t&blhhed b;r the ea.id 
arohit.e"tura1 o.o-it.t.M .U Mt.. 111p ill S.et.ion o;..2: In t.M n-e:nt. that gn.nt.M 
d-ir.. to UH a building contract.or other than one ap:>Mrl.ng on t.h• approT~ 
l1•t• be ~,._. to subdt. the n-. o! the aatd contract.or t.o the .Hid areh1-
t.E-Ct.u.nl ~.U.t.H !or ft.a &.pproTal it.'id t.h.at. Hid appl"OT&l •haJ.l 0e a COl'ld.it.i<JC 
pr.eedmt w hi• UH o! Aid btti:l~ cont.net.or. 

c-5. kch building sit.a upOQ which ll •ingl• t ... u, dwelllq unit, gunt. hOl.l.&e, 
Mnartt..f ~ or ct.her such bu1.ldinc• are enct..td, 1hall 'be proTided with 
• ..nic. Ta.rd 90 con.1tn:iet.d - t.o prnent. l.aund:ry or g-a~ eonta.i.Mn M> 
!>* ..,.. trc.. azq pu.bl.1c ~and. with 1an1t&f7 ·~· dbpou.l b)" • uptic 
taat:, and ~t faeiliU•• c! ,a.dequatA tliH 11..M ol • tn>• approY.cl by 
t.be )(O«il'.lt.e"J' ~ IMltltb O.·•art.a«tt. Iruita.llation of ttuch at\All ~ t.o t.he 
&ppJ"OT&l of MidQee] \Ji I19~rf;.IM-. 

c-6. lo tra11•r, t.cn•, tahuk, OT ~rtU')' buildinc ol aey tdnd &hall i:>1t 
•rtw:ted or plac-1 on •rrr b<J1ld.1ng site, e:xeept. that. t.-ponr1 c:om1truet.ion t1heoit1 
illcid-.itil to tbe eonat.ruetion ot • 'buildinr': er dnlling on &nl' buildi,ng •it.• 
-..-, be pttrd.tt..d. 1l not. und for hwu.n hab1t..t1Ul, a'h.i onl,y tor t.h• t;werlod 
dUl"i.o« which auch building or dftlli.n.v 11'! undu eonat.niet1on. 

C-7. Jfo eoa:erle&l buair.eut trad• or aethit.7 of aD7 ldnd •·hall o.' eurltid 
Orl i:a #lT ~ sit., un.1n11 appro"'.d by t.he >ln::hlt~ct.ur.l e~t.tH u• f!~A 
up 1n $\eetion C-2. t and the lotont•N1 Cou.nt.;y Flannil"I« C~nion, or l'OOWMI}' Cowl- ordin.anc•· c-a. HO dp ol .v:;:r ·kind o.r n.- plate -.hall 0. er<tew.d, pl•c.d «r loe.ted on 
a.a.r ~ld1n« site or in a.ny T'Q.11.dwq' a.r..a, un.lue INcl'I •ign or nu\• pht.• h.u 
haft &ppl"O'fa>d u to •iM, \.'.fll'« and lo<:atioc b,- th• arehiwct.ura.l co-U.w• u 
ad up in S.Ct.ion C-2. 

Q-9. tio aru.-i.· or pou.lt.cy ot arq Id.rd, otb•r t.ha.n hC\iH p•\~. •hall bt k.p\. 
oa uq bW l•U bl d t.. 

- C-. 10~ lo M.1.tl. r .. io.nUal 1tTUct.~~f-!:,.Pl b<ot p-r••it.~ on U\1' build.in!: 1i·t..· ;, th.·• 
~ Mbiv.hh" lrov.Dd noor .,...i,/l~~tin o! l>u ... nte, pnrch•• &n1 f:U'llCM• . • 
u l•n Uliin l<XX> IKlUI~ fMt, WHU• t;ioroY!fd bf tllll •rdt1 tActunl ec-itt.M •• 
H\ ap·· in S.Ct.1,.un C-2 • 

e-11. lo tnff. plant.a, ~ or ot.h•r natuf'ILl cf"O'W't.b ah&ll ti. w1• o"""t. 
.o'fllld# t.:ri.-..di pl"ISMd.,. O:r ot.Mrdu di~ withOltt. ~l"OTU U •~ "'l.A.:LDA111. 

tn. t.M. archi~ c~uw. •• .. i ~P 1n S.ct.1• c-2~ 

21579\000\978366.1 :61119 
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---· 186'1 ~ .. ~ 1)~-l 
~li~ 114 fWHM, Mill or .... pl•zrt.lnc ttha.11 to. f."H91t.Wd w ut.4IOd ~-md t.M 
•in1

-. bcildbg ~ l..1not wtal:lliablid ~- n:oept. llpQll 11.Wl"O"J'lll by Ul'li 
llrdd~ --1t.Mll u Ht. lip ill &M\ioa C-2. · · 

C-lJ. llo ~, ...U. Mldp, pltorrU.nc; or U--. aha.ll ~ U'*<lt..d 01' Cl"'O'!OIO ~ 
.xOffd •U £-" (61 ) 111 belgM., ul-• 11porvnd b;r U.. ueM.t+ownl ~ti.. 
u .~ill &eoUoa C-2, N\ld m:r Mell t'911:MMt -.11, Mdp. pla:nt..inc or t~ 
11hieb lfN(Y itlpd.r t.tr.. Ti .. ,lroll fdtT btrl..ldinc td~ -.:, l>e ~, t.n.-.ct, ~ 
or l...,... 1D ~ tq ~ -.... rt- ia ~air.d• pl"OTidJnc ~TQTt.1 t. 
l'1rn obtaitMd tnm tJ)(I arcM.~~ e~tt.M - ..n lip 1D hfl.ioa C-2. 

C-lJi. Oil drl..ll.1ac, oil dn-1~ opant.i(Ol, ~I aiJ:dnc Op9:ftt.iJlna 
ot ~kind or ~ aba.ll not. ti. pendtt..d 'CpOC or i:n arrr ot UW buildi:nc 
rit.l 1D t.b. t.racrt. dMa-it-1 bflndJI, bot' .mJ.l oil -11.1, MJa.ka. ~ •. ~ 
~ or ahd'1.e b. pend.t.Wd 1IPoOO or 1D uq ot ~ ~ ri t.N. 

All p~, 1.noclllding 7a.rda 1 pl&ntq •raiou1 "1'Tia. aniu, or ot.hu 
areu ldthia t.M d~ pl"Opft't.7, a.ball l>e ~ 1D a D<Mt. N\ld att.netha 
M.tln9l". llo •t.ra.c~ .. pl.ntinp or o\.b4rt" -..t.ui . .ab not •:r.117 1neid41nt. to 

or• p11.ri. or a-.~ lb&ll t>e ~wit.bow\< apor<l"rd fint h•"fin« bM«i 
obtained rroa Ul4f arohit..eUtnl c~uw.,.. Mt 11p i.JS ~t.l.oa c-2. 

11 
C-15. For t.tw' 111.M c4 t.nct. r ... 1.dWlt., OM'.>#N ot brldldinc •it.M, -.nd t.ha.ir p .. i... 
U'IC"\I a ru ar,.M t.M r1.cbt. t.o uM r.mu. Point. ~ and k7 u • pl.,-~ 
and u.r. u r ... r '" th• rl.c:ht. to Mt.bJ..Uh Uld v.u a !ootf.*t.ll or !oot,;Htt.l'.- to 

'~ ··t..M OONA, tl.Alac Cl'Miui, ad ll()Qf'. rifht# ot ~ .n.n# wtMtr. ux1 ... dHigM.tod 
~ bJ' t.be arebi~ ~t.t.M U Mt !Ip in ~ C-2. 
~ 1} . 

·r-c-16. Tor UM QM c4 t.not. n-1~. and ~l"ll o~.nc nt..e. t.IHU',. i• 
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Exhibit J: David Hart testament to existence of Yankee Beach Way gate in 1965. 
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Moroney, Ryan@Coastal 

From: 
Sent: 
To: 
Cc: 

Subject: 

Kemp, Christine <CKemp@nheh.com> 
Tuesday, June 11, 2019 6:23 PM 
CentralCoast@Coastal 
jerskine@nossaman.com; Darla Harbaugh (darlunee@aol.com); Warren, Louise@Coastal; 
Ainsworth, John@Coastal; Moroney, Ryan@Coastal 
June 2019 Agenda - Item Thu 16a -Harbaugh Application No. 3-18-0650 

Declaration from David Hart submitted with regard to the above referenced application. 

~ 
Christine G. Kemp 

NoLbJ:JD, HA1vmRLY, ETIENNE Hoss 
A Professional Corporation 
333 Salinas Street 
P.O. Box 2510 
Salinas, CA 93901 
(831) 424-1414 ext. 271 
(831) 424-1975 (fax) 
ckemp@nheh.com 
www.nheh.com 

Serving the Central Coast Since 1928 

CONFIDENTIALITY NOTICE: The information contained in this e-mail message is attorney-client privileged and/or confidential information. It is intended only for the use of the 
individual or entity named above. If you are not the intended recipient, you are notified that any disclosure, copying, distribution, electronic storage or use of this 
communication is prohibited. If you received this communication in error, please notify me immediately by e-mail, attaching the original message, and delete the original 
message from your computer. Thank you. 
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~~----- ---------- ~-··----

California Coastal Commissioners 

We are writing to address both the issue of Ms. Harbaugh's permit and the issue of the 
private pedestrian easement to the beach below. 

Re: Harbaugh permit: 
We fully supported Ms. Harbaugh's Application No. 3-18-0650 for a Coastal Development 
Permit as stated in the original staff report, which was heard before the Commission on 
April 10th. 

We were pleased to see the original staff report recommending approval and 
acknowledging that the pedestrian easement/beach access issue could not be addressed 
through this permit application because there was no nexus. This was clearly stated by 
staff in their report and in their presentation to the Commission on April 10. 

In recommending approval, and leaving the access issue to another day, Staff was according 
to Ms. Harbaugh the same consideration and the same treatment as the Commission 
accorded to the applications of her immediate neighbors Kaplan (1999 consent calendar) 
and Venkatesh (2015 permit waiver). 

However, instead of following staffs original recommendations, Commissioners offered Ms. 
Harbaugh the Commission's version ofHobson's Choice, an OTD. 
With her permit approval on the line, Ms. Harbaugh agreed to an OTD predicated on two 
specific preceding events, (1- that it is established under law that there is a public 
prescriptive right to use the private trail easement owned by Carmel Highlands Association, 
and 2-that all six other trail segments are obtained first, within the requisite 21 year 
period). 
Shockingly, this agreement was then re-interpreted and transformed from one thing into 
something completely different - then memorialized into the new proposed revised findings 
before you today. 
This is a serious mis-representation of what transpired in the hearing. It is a betrayal of Ms. 
Harbaugh's willingness to accept a condition Staff knew the Coastal Commission could not 
legally require. 
We urge you to undo your latest findings, and accord Ms. Harbaugh the same consideration 
as her neighbors were given, or at the very least, accept her OTD as intended. 

Re the pedestrian access issue: 
As you know, the pedestrian easement was created in 1921 as a private easement, well 
before the Coastal Act. It has always been private. During the 2003 review of the Monterey 
county LCP, Monterey County reaffirmed to the Coastal Commission that there was no 
history of public access on this private easement. In addition, the County did not believe the 
private easement was appropriate for public access. 

If the Coastal Commission intends to revisit this issue, we hope it will be through a legal 
finding of a prescriptive public access. If the Commission intends to attack this issue one 
permit at a time, we ask that it provide public notice to all the owners of the easement: that 
it intends to make public the historically private easement granted for the benefit of all the 
Carmel Highlands residents. 
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We are one family of approximately 800 residents in the Highlands and have lived here 
almost 40 years .. We own and operate a small visitor-serving business there. We are in our 
second year of caretaking 2 miles of Highway One through Cal Trans' Adopt-a-Highway 
program.We serve and meet a lot of Highlands residents on a regular basis. Had it been 
made clear that the private easement/pedestrian access issue was to be debated in 
conjunction with this permit application, you would have had a full house at your April 10 
hearing. 

Thank you for your consideration, 

Dan & Dasha Keig 
200 Crest Rd. 
Carmel, Ca 93923 
dankeig@aol.com 
June 11, 2019 
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-----Original Message-----
From: Adams, Mary L. [mailto:AdamsML@co.monterey.ca.us] 
Sent: Wednesday, June 12; 2019 4:34 PM 
To: cgroom@smcgov.org 
Cc: Dan Carl; john.ainsworth@coastal.ca.gov 
Subject: CCC 6/13/19 Agenda Item Th16a 

Dear Commissioners and CCC staff: 
> 
>It has just been brought to my attention that a new condition of approval has been added to your 
revised findings on Application# 3-18-0650 (Harbough Redevelopment). While I do not have any 
concerns with the Commission's decision on this project from your April meeting, I am concerned that 
the changes to the findings and conditions that are being proposed for your approval tomorrow are 
significantly different than what was presented at the April meeting. I have heard from several 
constituents that the applicant and neighborhood are not being given adequate time and opportunity to 
respond to these changes related to public access. I respectfully request that you continue this matter to 
your July hearing to allow sufficient time for the applicant to further confer with staff and respond to 
the proposed changes. In addition; the CCC's meeting that month will be closer and allow more access 
to local residents. 
> 
>Thank you. 

Mary L. Adams, Supervisor 
District 5 
Monterey County 
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Moroney, Ryan@Coastal 

From: 
Sent: 
To: 
Cc: 

Subject: 

Ryan-

Kemp, Christine <CKemp@nheh.com> 
Wednesday, June 12, 2019 8:19 PM 
Moroney, Ryan@Coastal 
Craig, Susan@Coastal; Ng, Michael@Coastal; Warren, Louise@Coastal; 
jerskine@nossaman.com; Darla Harbaugh (darlunee@aol.com) 
RE: Harbaugh - 3-18-0650 - June 13 hearing- ltemThl6a 

What is the reference to applicant and staff discussing these issues "in multiple meetings11 ? We had one conference 
call after you sent us the proposed OTD and you chose to ignore our (co-counsel John Erskine and my} core 
complaint, that since, Chair Bochco had clearly stated that. public use would have to be established {[by law11

, confirming 
that the public had a right to access the clearly private easement, AND that all trail segments over all other 6 properties 
were obtained first, both of these conditions were a precedent to any dedication that would have to occur. 

You stated to us during that one conference call, something to the effect of /1 why would we need that first precondition, 
if Ms. Harbaugh was willing to provide an offer to dedicate her portion of the easement?" 
My response was {[because the easement is owned by the Association, and she doesn't control the private easement 
". This is not like the situation where a property owner controls all aspects of a piece of real estate. 

The staff has also ignored the Commissioner's pressure put on Ms. Harbaugh under the threat of having her permit 
denied, used to get Ms. Kemp and Ms. Harbaugh to accept even a two condition precedent OTD. Commissioner 
Brownsey was informed by staff, that there was no nexus between the remodel and an OTD. But then, a vague, 
unsubstantiated /1 enforcement" action got introduced and even though staff stated that Ms. Harbaugh had nothing to 
do with the unsubstantiated /1 violation", Commissioner Brownsey and Peskin indicated that Ms. Harbaugh's application 
should be denied. 

It's beyond any question, that staff stated in the hearing that there was absolutely no code violation or unpermitted 
development associated with 172 Spindrift. 

~ 
Christine G. Kemp 

NOLA.ND, HATvIERLY, ETIENNE Hoss 
A Professiona! Corporation 
333 Sa!inas Street 
P.O. Box 2510 
Salinas, CA 93901 
(831) 424-1414 ext. 271 
(831) 424-1975 (fax) 
ckemp@nheh.com 
www.nheh.com 

Serving the Central Coast Since 1928 

CONFIDENTIALITY NOTICE: The information contained in this e-mail message is attorney-client privileged and/or confidential information. It is intended only for the use of the 
individual or entity named above. If you are not the intended recipient, you are notified that any disclosure, copying, distribution, electronic storage or use of this 
communication is prohibited. If you received this communication in error, please notify me immediately by e-mail, attaching the original message, and delete the original 
message from your computer. Thank you. 

1 
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From: Moroney, Ryan@Coastal [mailto:Rvan.Moroney@coastal.ca.gov] 
Sent: Wednesday, June 12, 2019 9:30 AM 
To: Kemp, Christine 
Cc: Craig, Susan@Coastal; Ng, Michael@Coastal; Warren, Louise@Coastal; ierskine@nossaman.com; Darla Harbaugh 
( darlunee@aol.com) 
Subject: RE: Harbaugh - 3-18-0650 - June 13 hearing- ItemTh16a 

Dear Ms. Kemp: 

Please see attached addendum to the revised findings staff report, which is a!so being uploaded to the website. Thank 
you, 

Ryan Moroney 
Central Coast District Supervisor 
California Coastal Commission 
725 Front Street, Suite 300 
Santa Cruz, CA 95060-4508 
http://www.coastal.ca.aov/ 
ryan .moroney@coastal.ca.gov 
(831) 427-4863 general 

COASTAL 

From: Kemp, Christine [mailto:CKemp@nheh.com] 
Sent: Friday, June 07, 2019 4:22 PM 
To: Moroney, Ryan@Coastal 
Cc: Ainsworth, John@Coastal; iack.ainsworth@coastal.ca.gov; Craig, Susan@Coastal; Ng, Michael@Coastal; Warren, 
Louise@Coastal; jerskine@nossaman.com; Darla Harbaugh (darlunee@aol.com) 
Subject: Harbaugh - 3-18-0650 - June 13 hearing- ItemTh16a 

Dear Mr. Moroney:-

Attached are two letters submitted on behalf of Applicant, Darla Harbaugh, 
(Application 3-18-0650) regarding Staff's proposed OTD and Revised Findings scheduled to be heard by the Commission 
on June 13, Item Th16a. 

Hard copies of both letters were hand delivered to your Santa Cruz office this afternoon. 

Sincerely, 

Christine G. Kemp 

NoL4.ND, HAJ.v1ERLY, ETIENNE Hoss 
A Professional Corporation 
333 Salinas Street 

P.O. Box 2510 

Salinas, CA 93901 

2 
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{831) 424-1414 ext. 271 
(831} 424-1975 {fax) 
ckemo@nheh.com 
www.nheh.com 

Serving the Central Coast Since 1928 

CONFIDENTIALITY NOTICE: The information contained in this e-mail message is attorney-client priviieged and/or confidential inforriation. It is intended only for the use of the 
individual or entity named above. If you are not the intended recipient, you are notified that any disclosure, copying, distribution, electronic storage or use of this 
communication is prohibited. If you received this communication in error, please notify me immediately by e-mail, attaching the original message, and delete the original 
message from your computer. Thank you. 
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. 1 

Penin.~ula Herald for references of· public use of the beach. 
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2. . Review of title :data conc:.erning the' area. 
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Inspection of the access-ways to the beach and adja~ent 
i 

-. 

. . : i;~ ~· 



000272

W. K. Reordan 
-2-

·';· 

4. Evaluation of ques_tionnaires. completed by persons 
having knowledge of the area . 

. · 5. Interviews of persons familiar with the beach. 

· .... 6. Corrnnents from one.local homeowners association. 

· .. ::·'.· .. ·. Based upon this initial study, it is concluded tl:!.§.,L 
·.no lb-depth inves·ti gation is nedessary. sinc.e the public use _of 
tfie area has not been of such ·a nature to give rise to any 
public prescriptive rights at Yankee Point Be.6th. The reasons 
supporting. this conclusion are summarized below. . .. 

Most cordia_lly, 

~J) ... J, r 
GEORGE DEUI01EJIAN 
Attorney General GD:pf 

cc: Senator Robert P. Nimmo 
Mr. Edward Y. Brown · 

. ·. •':. ~-· ·: . :--; . ::... 

... : ~ 
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YANKEE POINT BEACH: PRELJJUNARY INVESTIGATf!.ON' :2 J 1979 

CEf~TRAL CO.ti.ST COMM. 

.I 

INTRODUCTION" 

REGION Iii 

This report summarizes the data received itr-i th respect 
. to the pot.ential public prescriptive rights at Yankee Point 
Beach. This 9-at.a waE.: rec.ei ved in conjunction -with the implied 
dedication investigation which was conducted with .r~e...C.:t t_o 
Malpaso Creek Beach, which is located near Yankee Point Beach. 

The implied dedic.atioh investigation in the Malpaso. 
Beach area was conducted pursuant to an interagency contract. 
between the Attorney General's Office and the California 
·Coastal Commission (Contract No., R7-77-20). The areas to be 
studied, pursuant to that contract, were chosen by staff members 
of t):le State· and: Regional Coastal Commission in conjunction '<'Tith 
the Attorney General's Office. They were chosen on the basis of 
need and in light of the· area's potential for future development. 
The areas <;hose.n "rere MacAbee Beach and Malpaso Beach. 
Li~da Locklin·was retained as·an independent consultant· to conduct 
the investigations and prepare reports summarizing the results of 
those inv·estigatio~s · (Contract No. 78-201). These reports have 
been drafted and will be f:Lnali.zed in the near future. 

Yankee· Point Beach was not one of the areas which was 
initially selected to be investigated, however, some of the 
affidavits which were. submitted with respect to Malpaso Beach also 
commented on use of Yanke~ Point Beach, which is located one-half 
mile north of Malpaso Beach~ Since data was received, an initial 
study of the Yankee Point Beach area wae. made to determine 
whether an in-depth investigation shouid be conducted. 

The initial study included: 

1. An examination of the historical files of the 
Monterey P·eninsula Herald for references of public use of the 
beach. 

2. Review of title data .concerning the area. 

J. Inspection of the aQcessways to the beach and 
adjacent areas. 

4. Evaluation of .quE::··:tionnaires completed by persons 
having knowledge of the area. 
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5. Interviews of persons familiar with the beach. 

6. Comments from one local homeowners association. 

BaE;ed upon this initial study, it is concluded that 
no in-depth investigation is necessary since the public use of 
the area has .not been or such a nature to give rise to public 
prescriptive rights at Yankee Point Beach. The reasons supporting 

·this conclusion are summarized below. 

Yankee Point Beach is a very small beach located in an 
isolated cove accessible only by descending adjacent cliffs or by 
wateF. The· beach is not visible from any road, and accessways do 
not give any physical indication of terminating at a beach. The 
beach is located 1,000 to 2,000 feet from Highway 1. No historical 
references to public use of the beach have been found in the local 
newspaper.. There has been no governmental maintenance of the beach. 
The earliest deed reserving an accesswaj· to the beach seeks to 
restrict beach use to local property owners; tenants and guests. 
Admittedly, there has been some public use of the area. In the 
majority of instances reportedf these persons, at least initially 1 

were guests of local residents. Other reports of public use do not 
appear to be of such a nature to give rise t.o public prescr.ipti ve 
rights. 

T..he t~o existing accessways to the beach have been closed 
to the public by locked gates since 1965 and 1974, respectively. 

Since 1962, the area above the beach has been subdivided 
and fully developed. There are no public parking.lots," parks, 
restaurar1ts or businesses in the area which would attract members 
of the public. 

Several residents of the Carmel Highlands· were very 
concerned at the fact that such a study was being conducted. They 
became even mpre concerned when it was discove~ed that data were 
als.o being received with respect to Yankee Beach and that they 
would he. summarized in the report. Several individuals wrote 
the Attorney General's Office in this r!3gard. These· individuals 
received responses from Attorney General Evelle Younger. Copies 
of these letters and Attorney General Younger 1 s responses are 
attached her:eto as Appendix B. In addition, Senator Nimmo 
wrote directly to Attorney General Deukmejian regarding the 
study. On Janua~y 24, 1979, Attorney General Deukmejian requested 
that this office discontinue its involvement in the investigation 
and to furnish him with a ·full report by January 31, 1979. A copy 
of Senator Nimtno 1 s letter, Attorney General Deukmej ian 1 s memorandum 
and the responsive report, without attachments, are. attached hereto 
as Appendix C. 

While the office review of this matter was being made, 
·attempts to set µp meetings with various property owner groups 

2. 
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to receive their input and to hear their concerns with respect 
to Yankee Beach were held in abeyance. The Malpaso Creek . 
Property Owners Association, which had been contacted, 
ultimately supplied some data· with respect to the study. (Se·e. 
Appendix D.) Members of other organizations wrote this office 
directly concerning a proposed meeting between this office and 
Mr. Kew. These individuals expressed their concern over the 
.fact that· contact had been .made with Mr. Kew, and not their own 
group(s) .. However; because the matter was under review, no 
response.s were prepared with respect to these letters. (See 
Appendix E.) After review of this matter was completed, it 
was decided' that a prelimin~ry inve~tigation of Yankee Beach 
should be completed and input ·from the property -owners ·be 
received. The Carmel Highlands Association of homeowners was 
contacted and an opportunity.to provide input provided; (See 
Appendix F.) 

II. 

SUMMARY OF DATA 

1. Property Description. 

Yankee Beach is located at Yankee Point, approximately 
eight miles south of the City of Monterey. (See Exhibits A and 
B.) Linda Locklin and members of this office made visits to the 
Yankee Poirit-~Malpaso Creek area to exami.ne the property and to 
look. for specific ~vidence of public use (i.e., trails, fences; 
signs, etc.). The entrance to the accessways to Yankee Point 
Beach and the surrounding areas. were examined~ Information on the 
beach was derive.cl from user :i=eports, and photographs, _although. 
no physical inspection of the beach was made. · 

Yankee B·each is not· visible from Spindrift Road, 
Yankee Beach Way, or Highway 1. -It has been described ~s a 
small beach bound by- fractured granite rocky cliffs .. 

. The.Carmel-Big Sur_ area is characterized by an -inter-
mittently rocky shoreline, which is rich in tidepool.s and 
intertidal light forms. The thick offshore kelp beds comprise 
prime sea otter and fishery hab_itC!-t a:reas. This ·area is under 
the jurisdiction of California Sea Otter State Fish and Game 
Refuge. The purpose of this Refuge is to provide a. s·afe habitat 
for sea otter to live in; the only restriction that is imposed 
in this 300-rnile square area is that no one may carry a .loaded 
firearm. Individual property owners ·that live·within the Refuge 
are excluded from this restriction. . . · 

The main. access route to the Carmel--Big Sur area ·is 
via Highway 1 which runs north and south along the coast and is 
located from 1,000 feet to 2,000 feet from .the .shoreline. The 
area immediately surrounding Yanke.e Beach is comprised of 

3. 
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residential lots. Specifically, Yankee Beach is bound by two 
parcels, both of which are developed with single-family residence. 

Prior to 1962, the beach area was basically open as the 
surrounding· area had not been subdivided. Currently, access is 
gained to Yankee Beach via two trails. (See Exhibit C.) These 
routes begin on Yankee Beach Way and Spindrift Road; both of 
these trails are presently fenced and locked. The Spindrift Road 

· accessway was closed in 1962 and locked in 1965. It is not 
readily visible from the r.oa.d. Yankee Beach Way was closed and 
locked in June 1974. I~ is visible from the road but is presently 
designed to blend.in with the surrounding fences.· (See Exhibit D.) 
Only-residents of the Carmel Highlands are issued keys to these 
accessways. The residents can obtain these keys from the 
Carmel Highlands Fire Department. 

2. Title Data 

An investigation of the title to these properties was 
conducted using the facilities of Title Insurance and Trust Co. 
in Salinas, California. 

. Yankee Point Beach is bound by two parcels. Mr. McGee 
owns the northern parcel and Ms. Doris Wright o-wns the southern 
parcel. ·(See Exhibit C.) Three rights of way or easements were 
discovered9leading to Yankee Point Beach. They include the 
following: · 

(a) Flavin Accessway. In 1921, when the Carmel Villas 
Company conveyed a certain tract of parcel to Martin A. Flavin, 
it was subject to the following: 

11 Thi.s grant of the above-described .property 
subject to the right oi' the Carmel Villas Company, 
a corporation, to allow property o-wners of the 
Carmel Highlands, and their tenants, and their 
personal guests 1 to pass over and upon sa:id real 
property, but said right of the Carmel Villas 
Company to allow said; person's access to said 
property is strictly limited- to said person 
mentioned and may not be extended to any other.s, 
and the burden shall rest on said Carmel Villas 
Company to at all times enforce said restrictions 
as to the persons who may be allowed to pass over 
and upon said property 7 and the failure of said 

·Carmel Vil.las Company so to do shall ipso facto 
terminate forever the right of said Carmel Villas 
Company to allow said person's access to said 
property, and upon such termination of said 
Carmel Villas Company, and all other persons, 
shall have no further right to pass over or upon 
said property, or any part thereof, or any access 
whats.oever thereto. 11 
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The parcel to which this accessway was reserved in an 
S-shaped parcel which goes from Spindrift Road to the beach. 
There is no evidence that this accessway was ever developed, 
and it is unknovm whether it presently exists. The deed reflecting 
this right of way_ and .. a map depictin·g .the corridor or S-shaped 
parcel which this right of way relates to is indicated as the 
Flavin Parcel are attach~d hereto as Exhibit E • 

. (b) Yankee Beach Way Access. Charles Sawyer was the 
subdivider of the area· around the Yankee Beach Way. He subdi­
vided the area in 1949.. In 1954, li~ conveyed the parce·ls over 
which the Yankee Beac):1. Way· acc·es·s now goes· over to ·a 
Lawrence R. Patterson and Charlotte P. Patterson, husband and 
wife. No accessway was ·reserved. In 1959, the Pattersons 
conveyed the property b_ack :t<?-._.Qharles Sawyer. On the same· day, 
Mr. Sa-wyer reconveyed the proper~y to the Pattersons·. However, 
this ti.:ne. 'he reserved the following·: · 

"-Reserving to Charles G. Sawyer and . 
Marianne SaWy-er, his wife, and their heirs anQ. 
assigns, a. right of way f"or .a roadway,. p1iblic 
utilities, and foot path purposes over the 

. northerly" 10 feet -of the property hereinabove 
described, and (b) a right of way ·for· .;foot 

.. path purposes over a strip of land 5 ·feet in 
width .Jyjng. westerly in southwesterly of a 
described· 1ine." · · 

On the .same day, February 2, 1959, the Pattersons 
conveyed the property. to Dor~s r:1a:ianne Wright, the pre~ent owner. 

·,_ 

In 1975, one year after he ·\:Jas ·allowed t·o construct the 
gate over the accessway, Charles Sawyer· conveyed to ·accessway 
to t.hree local property" own,ers associations. 

A copy of ·the deeds evidencing· in the above-referenced 
transactions and a ·map depicting the accessway which is ref erred 
to as the Yankee Beach Way· Accessway are atta~hed he~eto as · 
Exhibit F. 

(c) .Spindrift ·Ac·cessway. · The· following three reser­
vations were contained in a- deed dated October 2J ·, 1926, ·from the 
Carmel Development Company to Martin A. Flavin: 

·"Reserving however, from the first above 
described tract of land, a strip of land 
12.50 feet in·wi.dth.along and adjoining the 
T-Survey Line for road purposes. 

"Reserving also to the Carm~l .Development 
.. Company __ , a corporation, the said party of the 
first ·:p~irt ,., its former gr2~ctees, its successors 
or assigns, of ·1anc;is in the Carmel Highlands 
Property·, being Lots ·5, 6 and 7 as per 
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Assessors Map of Rancho San Jose Y Sur Chiquito, 
Monterey County, California; the right to use 
for recreational and bathing purposes only, 
that part of the Ocean Beach conveyed in the 
above deed, 

"Reserving also, a right of way five feet 
in width, for pedestrians only over and across 
the above described property, from the easterly 
boundary of th·e above described property to the 
shoreline of the Pacific Ocean." 

In a~dition, in 1958 and in 1960, two surveys were recorded 
which indicated this five foot pedestrian right of way over the 
properties. 

The deeds, reco~ded surveys· which evidence the above 
transactions, and a map depicting the Spindrift Road accessway 
are attached hereto as Exhibit G. 

J. Questionnair~s. 

The questionnaires received 1".rith respect to Yan.kAP RP.!i~h 

were initially distributed ~th respect to the investigation 
being conducted in Malpaso. Creek area. A sample of the type of 
questionnaire used in that investigation is attached hereto as 
Exhibit H. ~ The map used w~th respect to that questionnaire also 
showed the location of Yankee Beach. This map was used in order 
that the person filling out the questionnaire could more adequately 
pinpoint exactly where Malpaso Beach was located. (There are 
several small beaches up and down the coast and they are called 
by several names.) However, apparently because Yankee Beach was 
indicated on the map, ·several of the individuals filling out 
questionnaires also indicated that they were using Yankee Beach. 
The following. is a brief summary of their statements. 

Witness A -. On the map. attached to the affidavit, she 
indicates that she has used· Yankee J?each from 1967 to the present. 
She indicates that she obtained a key to Yankee Beach and that. 
there were signs indicating that the area was private. She is a 
resident of the area. 

Witness B - On the map attached to the qu_estionnaire, 
she states ·fnth respect to Yankee Beach that it has been her 
impression that this was always a private beach and that it was 
inaccessible from the shore. 

. Witness C - On the map attached to the questionnaire, 
he made a mark indicating that he used Yankee Beach but did not 
make statements in this reg?-rd. 

6. 
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Witness D - In his questionnaire, he made the following 
comment: "How about get-ting access to Yankee Cove -too -- used 
often late 60' s-early 70' s until gate put across access path. 11 

On the map attached to the questionnaire, he indicated the · 
accessway that b,e used ·which is the accessway off Yankee Beach 
Way. 

Witness E - She indicated that from 1964 to i978, she· 
-used Yankee Beach an average of once a week. She indicated that 
s-he received per.mission from Charles ·Sawyer, the su:Odivider 
of the area, to go down to said beaches. She states-that 
there often were residents of the ar.ea. at Yankee Beach. She 
states that the area· was poste_d wit;rt i1Private Property No-..· 
Trespassing" sign:s. · 

Witness F - He.indicates that although he didn't use 
MacAbee Beach or Malpaso Beach he did use Yankee Point Cove or 
Yankee· Beach. _He said he walked to the beach from·the public 
road and that there· were b.etween 0 and JO people there when he · 
got down to· the beach •. · He stat.es that he used t-he beach for 

·sunbathing and diving.· He states that he .used the beach as 
though it was public prop.e:rty.. He saw no 1iNo Trespassing" signs,. 
however, he did see a-_ f en:ce ·-with a gate at Yankee Point.. ·On the 
map, ·he indicated that he l,l:sed Yankee Beach in 1997. 

. . Witness G He indicates that he used· Yankee Beach 
from 1967 to 1978, one to two times per month.. He says he used 
Yankee Heach for sunbathing, bird watching, and that he is a 
resident of. the· area and indicates t·hat he walked down on an 
easement from .his home on _Spindrift Road. 

Witness ff - She is a resident of the area and 
indicated that she has us.ed· the private· Carmel Highlands Beach 
marked on the map.. On th·e. ·map she put an nx' 1 on top of the 
little cove just. north of Yankee B.eac·h •.. It is uncle~r whether 
she meant to indicate Yank~e Beach. · · 

Witness I .- On the map attached to her affidavit, 
she·. put an arrow pointing to Yankee Beach probably indicating· 
that she used Yankee Beach! Ho_wever, she did not .respond 
directly by indicating any use of Yankee Beach. 

Witness J -:· He indicates that he used Yankee Beach 
as a skin diving and scuba diving area. He gained -access from 
a boat or by ~rossing the property;· he did not specify which 
property •. 

'7 
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Witness K - He is a teacher of scuba diving and 
indicates that he used the Yankee Beach area extensively for 
diving. He states that he saw others there many times. He 
states that he also used the area for hiking. He states that 
he used the property as though it was public property and that 
only recently was a fence erected at Yankee Point Beach. 

Witness L - He indicates that he used the areas near 
Yankee Beach.: However, he in~icates that access was via boat. 

Witness M - On the map attached to his affidavit, he 
indicated that he used t.he Yankee Beach area for scuba diving 
in 1977. 

Witness N - In her affidavit regarding Malpaso Beach, 
she st~tes that she also used Yankee Point Beach although 
accessway was very difficu+t. due to signs and interference 
from residents. 

Witness 0 - He indicates that he used the area but 
he had to borrow a key from a Carmel Highlands resident. He 
indicates .;that. he saw 4 to 10 other people using ·t-he area. 

Witness P - On the map attached to the questionnaire, 
she indicate.s that she used Yankee Point Beach area. 

Copies of the above questionnaires which mentioned 
Yankee Beach are attached hereto as Appendix A. 

8. 
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4. Input From Property Owners 

:") 

The property owners in this area include all of the 
residents of the Carmel H:i.ghlands area. Each of these residents 
has access to the key to the beach which they must obtain from 
the Fire Department. The residents in the area generally feel 
tha.t Yankee Bea.ch is ·their private beach. 

The Malpaso Property Owners Association was the only 
organization to. collect data. with respect to _the use of Yankee 
Beach and to submit it for the purpo-se of this .investigation. 
Mr. K.ew, the president of this association~ drafted and 
distributed a questionnaire. The results of Mr. Kew's investiga.:.. 
tion as summarized by Mr. Kew are attached hereto as Appendix. D. 
Generally, according to Mr. Kew:, the answers to his _questionnaires 
tend to show there is no sufficient public use of the area ·to 
establish prescriptive rights. Mr .. Kew did n.ot submit copies 
of the questionnaires to this. office.,. only his s.ummary. Copies 
of the questionµaires have been· requ_ested. · 

The other property oWn:ers associations in the area. 
. were invited t.o submit data with respect to the use of the area. 

These property owner"S. associations .i:lecline to do so~ However; 
the letters written by. members of. these associations generally · 
provide t:he teµ·or of their posit:Ldn in. this regard. Basically, 
they agree' with Mr. Kew' s conclusion that there is insuffic.ient 
use of the area to establish prescriptive rights. Copies of 
these letters are attached hereto in App~ndices B and G. 

. The above stateme~ts of the property owners in the 
area should be compared wiEh the statements made.by the pro.perty 
owners in 1974 when they were see~itig permission from the .Coastal 
Commission to build the gate across Yankee ·Point. ·Drive accessway·. 
Copies of those letters are attache<;l hereto.as Appendix H. 
The general tenor of thos.e letters is that· tl::J.ere had been· 
increasing public use of the. access path-from Yankee Point 
Dr:ive. ·This was why the Carmel HigP,lands residents and Charles 

·.Sawyer wanted· to build the gat·e. (The current investigation does 
not appear to support the contentions of-.extensive public use 
reported by the property owners, .although there may have been 
an increase in use due ·to· urba_nization of the general Monterey 
area. Subsequent information from property owners contradicts 
statements in. those letters.) At the time Mr. Sawyer was 
apparently the owner of the access easement. As stated above·, 
he subsequently conveyed it· to the property owners associations. 

The Attorney General ··s ·Office had advised the Regional 
Coastal Commission that the build·ing of the fence is a development 

9. 
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within the tenns of the Proposition 20 and that the construction 
of this fence is not exempt from the permit requirements under 
the Public Resources Code. However, beca-qse a permit probably 
would have been granted for the building of the fence, the 
Regional Coastal Commission chose not to pursue the question of 
the fence and gate being constructed. However, Mr. Sawyer was 
notified that he may eventually be required to remove that fence 
pursuant to a Local Coastal Plan. (See Appendix H.) 

5. Governmental Involvement 

No evidence of maintenan~e of the area by governmental 
agencies has been revealed. · 

As stated above, the Yankee Beach area is a part of 
the Sea Otter Reserve and therefore is within the jurisdiction 
of the Department of Fish and Game. However, the Department of 
Fish and Game has no direct concern with public access in this 
area. 

The keys to the accessways have been dispensed to 
res.idents by the Fire Department. Applications for the keys, 
which indicate that you are a resident of the area, must be 
obtained at the Fire Department. · 

.6. .Oral Interviews 

Pursuant to this preliminary investigation, several 
individuals' who are familiar with Yankee Point Beach were 
contacted. Summaries of their statements are as follows: 

Witness Q -:-·He indicates that he used to live in the 
Carmel Highlands and that he still has relatives who live in the 
area. He indicated that he· visited Yankee Beach frequently. He 
states that the· beach is not visible :f:rom the surrounding road 
and that it.is relatively not accessible. He describes the beach 
as being a small beach. He· states that when !:J.e saw other 
individuals on the beach, ~hey appeared l:o.be local residents. 

Witness R - She states· that she used the.Yankee Beach 
area frequently in the eariy 1960' s. She states that she carne 
to Yankee Bea.ch from her residence in Salinas. She st.ates· that 
she knows the residents of the Carmel Highland area.and that 
they would use tJ:.ie beach.together. She states that she doesn't 
remember any gate or fences. She states that if there were 
gates or fences, she would have disregarded them and climbed 
over them to get to the beach. 

Witnes-s S - He.states that he used the beach several 
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times in the early 1960 1 s·. He had relatives who owned a house 
in the. area.. He indicate·s that his relatives showed him the 
beach.and used the beach with them. He states that there may 
have been a gate at the access to the beach but does not think 
that it was locked. He de·scribes the beach as being relatively 
small. He states that .often there are other individuals on the 
beach but he felt that because of the beach's location they 
were probably other resid~nts of the area.· Be states that he 
used. the beach for picnicking and other re.creation~l activities. 
He states that he saw no evidence of governmental maintenance of 
the beach. 

7. News Reports and Photos 

An investigation was made to determine if there were 
newspaper reports or ~ny old photos of the area indicating public 
use. This investigation was made by examining the files of the 
Monterey Peninsula Herald newspapE!r. However, no such articles 
or photos were found concerntng Yankee Point Beach. 

III 

CONCLUSION 

As stated above, this study is a result of the 
prelimina:ty- investigation of YankE;)e Point Beach in order to 
determine-whether the evidence is sufficient to warrant an 
in-depth implied dedicati-on study." ·In light of th.e evidence 
summarized above, it is the conclusion of this rep.art that no 
such inve.s-t:;igation is warranted. inasmuch as ·public use of. the 
area ·was not of such a n~ture -to· give rise to· pub"lic prescripti ye 
rights •. · 

A review of the evidence received to date reveals 
t_hat Yankee Point Beach has been used by members of the pu.bl:Lc 
as well as local residerits. Several indi"viduals have indicated 
they have used the beach as. though it were public for: sunbathing_, 
picnicking and skindiving. In addition, the local residents 
have complained about the: influx of "treap.assers" on t.heir beach 
at the time of locking the accessway from Yankee Beach Way in 
1974. . . . 

. F.or the public to obtain an easement by way of implied 
dedication, it must be s~-0wn that it has been used by.members 

·of the public for the prescriptive five year period- ~rithout 
permission or interfe:rence from the property owners.. It must 
be shown that the land was used as though it was public" and the 
use must be substantial rat:her than minimal. In light of the 
eviQ.ence received to date, it appears that it· would-not be 
possible. to establish all of these elements with respect to 
Yankee Point Beach.-
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The existence of these prerequisite elements for 
public prescriptive rights at Yankee Point Beach have not 
been found to exi..st. First, access is restricted. The local 
residents have restricted access to the beach. Gates have 
been constructed in front of each accessway. Consequently,· 
public use, to be effective to establish a public easement, 
would have to have occurred prior to the construction of these 
gates. In addition, several restrictions contained in the title 
reflect an intent on the part-of the property ·owners to limit 

·use of the beach to local residents. Finally, Yankee Point 
Beach is located in a remote area. Yankee Point Beach is not 
visible from the surrounding roads. Consequently, it is 
doubtful that it received much use by those who did no.t have 
direct knowledge of its existence. Most of the reported use of 
the area is by local residents and their guests, it does not 
appear that the reported·geheral public use was of such a nature 
to.give rise to public prescriptive rights. 

Although some of the information received concerning 
public use is contradictory, based upon an overall evaluation of 
this matter no in-depth investigation is warranted for the reasons 
discussed above. 

12. 
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STIPULATION FOR REMAND

Petitioner Darla Harbaugh (“Petitioner” or “Ms. Harbaugh”) and Respondents the

California Coastal Commission and its Executive Director John Ainsworth (collectively,

“Respondent” 0r “Commission”) through their respective attorneys of record hereby stipulate

and agree as follows:

1. The Court may enter an order remanding this matter t0 the Commission for a

hearing t0 reconsider the terms 0f Special Condition No. 12 and any revised findings in support

thereof (“Remand Hearing”) as imposed 0n Ms. Harbaugh’s Coastal Development Permit (CDP

N0. 3-18-0650) t0 remodel her residence in the Carmel Highlands area of unincorporated

Monterey County, CA;

2. To stay, subject to the approval of the Court, this action against the Commission

pending the Remand Hearing.

3. No later than the Commission’s December 9-1 1, 2020 meeting, the Commission

will hold a public Remand Hearing for the sole purposes 0f reconsidering the terms of Special

Condition N0. 12 imposed 0n Ms. Harbaugh’s application t0 remodel her home, adopting

associated findings, and considering the restarting of the permit expiration date;

4. The Commission reserves full discretion to accept, amend 0r rej ect the revised

Special Condition N0. 12, as set forth in Exhibit A to the Settlement Agreement between the

Parties, associated revised findings, and resetting the CDP’s two year term;

5. In agreeing to this stipulation, none of the Parties concedes that the arguments 0r

positions of the other Party are valid or meritorious.

[Signatures 0n following page]
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//
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Dated: October 20, 2020

Dated: October 20, 2020

NOSSAMAN LLP
JOHN P. ERSKINE
JOHN J. FLYNN III

STEPHANIE N. CLARK

By: /s/ Stephanie N. Clark
Stephanie N. Clark

Attorneys for Petitioner DARLA HARBAUGH

ATTORNEY GENERAL FOR THE STATE OF
CALIFORNIA
XAVIER BECERRA
ASSISTANT ATTORNEY GENERAL
SHARI POSNER

By: /s/ Shari Posner
Shari Posner

Attorneys for Respondents CALIFORNIA
COASTAL COMMISSION and JOHN
AINSWORTH
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[PROPOSED] ORDER

The Court, having considered the stipulation of the Parties and good cause appearing

therefor, orders that the Commission’s conditional approval 0f Ms. Harbaugh’s Coastal

Development Permit t0 remodel her home at 172 Spindrift Road, CDP No. 3-18-0650, is hereby

remanded t0 the Commission and that this action, Monterey County Superior Court Case N0.

19CV002295, be stayed until further notice t0 the Court. The Commission will hold a public

hearing for the sole purposes of considering the inclusion 0f a revised Special Condition N0. 12,

in the form set forth in Attachment A to the Settlement Agreement, as a condition 0n Ms.

Harbaugh’s Coastal Development Permit application for the remodeling of her home and

adjusting the CDP expiration date. The Commission reserves full discretion as allowed by law

t0 accept, amend 0r rej ect the revised Special Condition No. 12, associated revised findings and

resetting the CDP’S two year term. The parties Will be responsible for their own attorneys’ fees

and costs incurred in this case.

IT IS SO ORDERED.

Date:

Hon. Thomas W. Wills

-5-
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The writ hearing date of January 11, 2021 is vacated.

October 21, 2020

Judge of the Superior Court

xxxxxxxx
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SETTLEMENT AGREEMENT

This Settlement Agreement (“Agreement”) is entered into by and between Petitioner

DARLA HARBAUGH (“M5, Harbaugh”) and Respondents THE CALIFORNIA COASTAL
COMMISSION AND JOHN AINSWORTH, EXECUTIVE DIRECTOR OF THE
CALIFORNIA COASTAL COMMISSION, (collectively “the Commission”) in the case 0f

Harbaugh v. California Coastal Commission, et al., Monterey County Superior Court Case N0.

19CV002295. At times, the individual parties t0 the Agreement are referred to herein as “Party,”

0r collectively as “Parties.”

RECITALS

A. Ms. Harbaugh filed Monterey County Superior Court Case N0. 19CV002295 (“the

Action”) against the Commission 0n June 10, 2019, and amended the Action on July 11, 2019.

The Action, in the current form 0f a First Amended Verified Petition for Writ 0f Mandate and

Complaint for Declaratory Relief (the “Petition”), seeks review of (a) the Commission’s April

10, 2019 decision to impose a particular condition (“Special Condition N0. 12”) on its granting

of Ms. Harbaugh’s coastal development permit (“CDP”) t0 remodel and redevelop her property

and home at 172 Spindrift Drive (the “Project”) in the unincorporated Carmel Highlands portion

of Monterey County, and (b) the Commission’s June 13, 2019 decision t0 approve revised

findings for its earlier action and specific language for Special Condition N0. 12. Specifically,

the Action seeks judicial review of the Commission’s imposition 0f Special Condition N0. 12,

which requires Ms. Harbaugh to offer t0 dedicate a public access easement across a portion of

her property, over Which runs a portion 0f an existing private easement.

B. Ms. Harbaugh continues t0 stand by her allegations in her Petition in the Action, and the

Commission continues t0 stand by its disagreement With each and all 0f Ms. Harbaugh’s

allegations in her Petition.

C. Ms. Harbaugh and the Commission recognize that continuing the litigation will result in

significant costs to each party, with an uncertain outcome for each party. As a result, in an effort

t0 settle the litigation, 0n September 25, 2020, Ms. Harbaugh and Executive Director John

Ainsworth executed a document entitled “MEMORANDUM OF UNDERSTANDING
REGARDING SETTLEMENT TERMS” (“MOU”) setting forth the terms in Which the Parties

agreed t0 cooperate in good faith to pursue a settlement 0f the Action.

AGREEMENT

In consideration 0f the mutual promises and covenants made in this agreement, the

Parties agree as follows:

1. Incorporation 0f Recitals. The above Recitals are incorporated herein by
reference.

2. Settlement Terms.

2.1 The Settlement Agreement shall be effective 0n the date when all the

parties have signed it.

57697731 1
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2.2 The Parties agree t0 stipulate in a filing With the Court: (i) t0 a remand t0

the Coastal Commission for the Commission t0 conduct a public hearing for the sole purpose of

considering modifying the terms of Special Condition N0. 12 as set forth in Attachment A t0 this

Settlement Agreement and adopting associated Commission Findings (“Remand Hearing”); and

(ii) to stay Ms. Harbaugh’s pending legal Action against the Commission pending the Remand
Hearing.

2.3 Commission staff agrees to schedule the Remand Hearing as soon as

practicable after the court issues an order remanding the matter, and in n0 event later than the

Commission’s December 2020 meeting scheduled for December 9-1 1, 2020.

2.4 Commission staff agrees t0 recommend that the Commission adopt the

revised Special Condition N0. 12 as set forth in Attachment A and related Findings that reflect

revised Special Condition 12. Notwithstanding the limited nature of the remand, as described in

section 2.2, Staff further agrees t0 recommend that all standard conditions will apply anew,

including that the permit will expire two years from the date of the Commission action at the

Remand Hearing, unless extended per Commission regulations.

2.5 If the Commission approves the revised version 0f Special Condition N0.

12 as set forth in Attachment A t0 this Settlement Agreement and adopts associated Commission

Findings on remand, the Parties agree to work in good faith t0 prepare any further documentation

and materials needed to issue Ms. Harbaugh’s Coastal Development Permit. For example, the

Commission Will prepare the Offer t0 Dedicate language, Which shall be consistent With and

incorporate the terms of the revised Special Condition No. 12 as set forth in Attachment A to this

Settlement Agreement, and t0 process and review as promptly as possible any documents

submitted by Ms. Harbaugh necessary t0 obtain her Coastal Development Permit. Likewise, Ms.

Harbaugh Will provide documents in a diligent manner, such as the necessary survey and

preliminary title report, as promptly as possible upon request.

3. Dismissal 0f the Action. If 0n remand the Commission acts to adopt the revised

Special Condition N0. 12, as set forth in Section 2.4 above, and otherwise does not alter the

remainder 0f the conditions in the previously Adopted Revised Findings over Petitioner’s

obj ection at the Remand Hearing, Petitioner will dismiss Monterey County Superior Court Case

N0. 19CV002295, in its entirety, with prejudice, through the filing 0f the necessary Request for

Dismissal forms within 90 days of the Commission’s final approval of the revised Condition N0.

12 and associated Findings.

4. Commission’s Discretion. The Commission retains filll discretion as allowed by
law to accept, amend, or reject the revised Special Condition No. 12, the related revised findings,

and resetting the CDP’s two year term, after filll public hearing.

5. Release. The Parties agree that if the Commission acts t0 adopt the revised

Special Condition N0. 12 as set forth in Section 2.4 above and otherwise does not alter the

remainder 0f the conditions in the previously Adopted Revised Findings, but for revising the

expiration date on the CDP as set forth above, the Commission and its agents, officers, and

57697731 2
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employees shall be released from all claims that Ms. Harbaugh has raised in the Action With

respect to the Commission’s Adopted Revised Findings dated June 13, 2019.

6. Fees and Costs. The Parties shall assume and pay for their respective attorneys’

fees and legal costs and expenses related to the CDP, this Agreement and the underlying Action.

7. Counsel. The Parties represent that they have consulted 0r have had the

opportunity t0 consult legal counsel prior to the execution of this Agreement and have executed

this Agreement With full knowledge 0f its meaning and effect.

8. Binding Effect 0n Successors and Assigns. The Parties agree that the terms,

conditions and provisions 0f this Agreement are binding upon, and shall inure t0 the benefit 0f

all assigns and successers—in—interest of each of the Parties

9. Entire Agreement. Except as otherwise provided for herein, this Agreement

constitutes the entire and only agreement between the parties With reference to the subj ect matter

hereof and supersedes any prior representation agreement, oral or written, with respect thereto.

The Parties further agree that n0 representation, warranty, agreement or covenant has been made
with regard t0 this Agreement, except as expressly recited herein, and that in entering into this

Agreement, n0 party is relying upon any representation, warranty, agreement or covenant not

expressly set forth herein.

10. Additional Acts. The Parties agree to perform any acts and execute any

documents consistent With the terms and conditions 0f this Agreement that may be needed,

desired or required t0 effectuate the terms, conditions, and provisions hereof.

11. N0 Admissions. Each party agrees that the settlement is made in compromise 0f

disputed claims and that by entering into and performing the obligations 0f this Agreement, no

party concedes 0r admits the truth of any claim 0r any fact and the execution and performance of

this Agreement shall not be construed as an admission by any Party.

12. Governing Law. This Agreement shall be construed, enforced and governed by
the laws 0f the State 0f California, and shall constitute a binding settlement by the Parties, Which

may be enforced under the provisions of the California Code 0f Civil Procedure.

13. Mutual Drafting. The Parties agree that this Agreement shall not be construed in

favor of, or against, any party by reason 0f the extent t0 Which any Party 0r their counsel

participated in the drafting of this Agreement.

14. Amendment. This Agreement can be amended only by a writing, signed by each

of the Parties.

15. Countegparts. This Agreement may be signed in one 0r more counterparts, each

ofwhich shall be deemed an original but all 0f which together shall constitute the same

Agreement. Facsimile 0r PDF signatures Will have the same force and effect as original

signatures.
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16. Authorig. The Parties represent and warrant that they have full and complete

authority to execute this Ageement and that they have not assigwd 0r fiansferred (voluntarily,

involuntary or by operation of law), to any person or entity, any right, title or interest in any

claim released and discharged herein.

Dated:

John Ainsworth, Executive Director,

California Coastal Commission

Dated: /a//7/2022)
‘ W fl?

Darla Harbaugh, Petitioner

Approved as to form:

Dated:

Shari Posner, Deputy Attorney General

Attorneys for Respondents the Commission

Dated:

John Flynn, Nossman , L.L.P.

Attorneys for Petitioner Darla Harbaugh

Dated: V /a//?/ZDZO
Chrisfine Kemp, NOLAND, HAMERLY et a1. ‘

Attorneys for Petitioner Darla Harbaugh

57697731 .VQ

EXHIBIT A Case No. 19CV002295
-9-



16. Authoritv. The Parties represent and warant that they have full and complete

authority to execute this Agreement and that they have not assigned or transferred (voluntarily,
involuntary or by operation of law), to any person or entity, any right, title or interest in any
claim released and discharged herein.

Dated: October 19,2020 04atq
John Ainsworth, Executive Director,
Califomia Coastal Commission

Dated:
Darla Harbaugfu Petitioner

Approved as to form:

Dated:1o\rtln-*

Dated:

Dated:

John Flynn, Nossman, L.L.P.
Attorneys for Petitioner Dada Harbaugh

Christine Kemp, NOLAND, HAMERLY et al.

Attomeys for Petitioner Darla Harbaugh

, Deputy Attorney General

Attorneys for Respondents the Commission

57697731.v9
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16. Authority. The Parties represent and warrant that they have full and complete

authority to execute this Agreement and that they have not assigned 0r transferred (voluntarily,

involuntary 0r by operation 0f law), to any person 0r entity, any right, title or interest in any

claim released and discharged herein.

Dated:

John Ainsworth, Executive Director,

California Coastal Commission

Dated:

Darla Harbaugh, Petitioner

Approved as t0 form:

Dated:

Shari Posner, Deputy Attorney General

Attorneys for Respondents the Commission

Dated: October 19, 2020

Dated:

Christine Kemp, NOLAND, HAMERLY et a1.

Attorneys for Petitioner Darla Harbaugh
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Harbaugh V. California Coastal Commission, et a1.

Proposed Revised Special Condition 12

(a) PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, and

in order t0 implement the Permittee’s agreement to record an offer to dedicate under the

terms and conditions set forth herein, the Permittee shall execute and record a document(s) in

a form and content acceptable t0 the Executive Director, irrevocably offering t0 dedicate t0 a

public agency 0r private entity (Which agency 0r entity shall assume all liability, other than

that specified in Civil Code section 846(d), maintenance, repair, and security for public use

of the easement) approved by the Executive Director, a public access easement for public

access and recreational uses in perpetuity as set forth herein. Such offer shall be irrevocable

for a period 0f 21 years. The easement shall be coterminous With the existing portion of the

beach access easement that is located along the southeastern perimeter 0f the Permittee’s

property, as shown in the Record 0f Survey map, recorded in Monterey County on December
22, 1958, in Volume X-l of Official Records, Page 231 (the “Easement”). Nothing in this

dedication shall require Permittee t0 remove the existing fence running parallel to the

Easement. Any proposed repair and/or replacement 0f any portion of Permittee’s existing

fence is not part 0f this CDP and Will therefore be considered independently at the time of the

proposal. N0 development, as defined in Section 30106 of the Coastal Act, shall occur

within the Easement area except for grading and construction necessary to maintain public

access amenities.

The recorded document(s) shall include a legal description and corresponding graphic

depiction 0f the legal parcel(s) subj ect t0 this permit and a metes and bounds legal

description and a corresponding graphic depiction, drawn to scale, 0f the perimeter 0f the

Easement area prepared by a licensed surveyor based 0n an on-site inspection 0f the

Easement area. Public use of the Easement area shall be limited to one hour before sunrise t0

one hour after sunset daily. Any restrictions on public use adopted for the trail system 0r as

part of a Local Coastal Program Policy, Whichever is more protective 0f resources and

privacy rights, in the future would apply to the segment over the Permittee’s property as well.

The Easement area that is the subject 0f the offer to dedicate shall not be required to

be open and available for public access 0r recreational uses unless and until:

Public access rights from Spindrift Road and Yankee Beach Way t0 the Easement

area are established 0r confirmed by a final court judgment, With such judgment
n0 longer subj ect to judicial review. Consistent with the offer t0 dedicate,

Permittee shall not voluntarily, in her individual capacity, interfere With or oppose

any efforts t0 establish 0r confirm public access rights along the portion of the

access trail over Permittee’s property. Nothing in this condition, however, shall

limit Permittee’s rights as a member 0f the Carmel Highlands Association or in

support 0f the Mal Paso Creek Association 0r a subsidiary group of landowners of

one or both associations, t0 oppose the above-referenced court action, or t0 defend

any legal or regulatory action in which Permittee, 0r her successor or assignee, is

a named party.

5771 1005.V1

EXHIBIT A Case N0. 19CV002295

-13-



 
Harbaugh v. California Coastal Commission, et al. 
 

57711005.v1 

(b) The irrevocable offer to dedicate shall be recorded free of prior liens and any other 
encumbrances that the Executive Director determines may affect the interest being conveyed, 
except for the easement and access rights held by the Carmel Highlands Association and its 
members, the Mal Paso Creek Association and its members, and the adjacent property 
owners over which the trail runs commonly referenced as Assessor Parcel Numbers  241-
301-014; 241-301-018; 243-141-017; 241-141-016 and 243-141-005. The document shall 
provide that the offer of dedication shall not be used or construed to allow anyone to interfere 
with any rights of public access acquired through use which may exist on the property. 
 
(c) The offer to dedicate shall run with the land in favor of the People of the State of 
California, binding successors and assigns of the applicant or landowner, and shall be 
irrevocable for a period of 21 years, such period running from the date of recording, and it 
shall indicate that once the restrictions on the use of land have become enforceable, they shall 
remain as enforceable covenants, conditions and restrictions running with the land in 
perpetuity (unless the parties agree to remove the restrictions).  The restrictions set forth in 
the offer to dedicate shall become enforceable on the date that both of the following have 
occurred:  (1) the acceptance of the offer by an entity approved by the Executive Director in 
writing, and (2) public access rights have been established as indicated in the final paragraph 
of subdivision (a).   Until such time that public access rights have been established as 
indicated in the final paragraph of subdivision (a), acceptance of the offer to dedicate by a 
third party shall not imply that said third party or any other entity has any access rights or any 
other rights to the Easement area.    
 
(d) If, by December 31, 2060, public access rights have not been established as 
indicated in the final paragraph of subdivision (a), or if, at any time, there is a final 
judicial determination that no public rights exist along any portion of the trail, the offer 
and any acceptance thereof will be extinguished.  The recorded offer to dedicate shall 
provide that: (1) if either of the conditions set forth in the prior sentence occurs, the offer 
and any acceptance thereof both expire; and (2) if the offer and acceptance expire as set 
forth in part (1) of this sentence, the party who accepted the offer shall execute and 
record a release of its acceptance and an acknowledgement that the offer and acceptance 
have expired within 30 days of December 31, 2060 or within 30 days of a final judicial 
determination that no public rights exist, whichever is earlier. 
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PROOF OF SERVICE

The undersigned declares:

I am employed 1n the County 0f Orange, State 0f California. I am over the age 0f 18 and
am not a party to the Within action; my business address ls c/o Nossaman LLP, 18101 Von
Karman Avenue, Suite 1800, Irvine, CA 92612.

On October 20, 2020, I served the foregoing [CORRECTED] JOINT STIPULATION
FOR REMAND AND [PROPOSED] ORDER on parties to the Within action as follows:

M (By U.S. Mail) On the same date, at my said place 0f business, Copy enclosed in a sealed

envelope, addressed as shown on the attached service list was placed for collection and
mailing following the usual business practice ofmy said employer. I am readily familiar

with my said employer's business practice for collection and processing of
correspondence for mailing With the United States Postal Service, and, pursuant t0 that

practice, the correspondence would be deposited with the United States Postal Service,

with postage thereon fully prepaid, on the same date at Irvine, California.

D (By Facsimile) I served a true and correct copy by facsimile pursuant to C.C.P. 1013(6),

t0 the number(s) listed 0n the attached sheet. Said transmission was reported complete

and without error. A transmission report was properly issued by the transmitting

facsimile machine, which report states the time and date 0f sending and the telephone

number of the sending facsimile machine. A copy 0f that transmission report is attached

hereto.

D (By Overnight Service) I served a true and correct copy by overnight delivery service for

delivery 0n the next business day. Each copy was enclosed in an envelope 0r package
designated by the express service carrier; deposited in a facility regularly maintained by
the express service carrier or delivered t0 a courier 0r driver authorized t0 receive

documents on its behalf; With delivery fees paid 0r provided for; addressed as shown on
the accompanying service list.

M (By Electronic Service) By emailing true and correct copies t0 the persons at the

electronic notification address(es) shown 0n the accompanying service list. The
document(s) was/were served electronically and the transmission was reported as

complete and without error.

M (By Electronic Service) Pursuant t0 California Rules of Court, rules 2.25 1(a)(2) and

2.251(a)(3), by submitting an electronic version 0f the document(s) t0 OneLegal, through

the user interface at www.onelegal.com, I caused the document(s) t0 be sent t0 the

person(s) listed on the attached service list.

Executed on October 20, 2020.

M (STATE) I declare under penalty 0f perjury under the laws of the State of California that

the foregoing is true and correct.

/s/ Leanne Boucher

Leanne Boucher

PROOF OF SERVICE
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Shari Posner

Deputy Attorney General

Land Law Section

California Department 0f Justice

1515 Clay Street, 20th Floor

Oakland, CA 94612-1413

Telephone: 510.879.0858

Shari.Posner@doj .ca.g0V

SERVICE LIST

CALIFORNIA COASTAL COMMISSION, a

state agency; andJOHNAINSWORTH,
Executive Director 0fthe California Coastal

Commission
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 1 MS. SUSAN CRAIG:  Okay.  This brings us to agenda 

 2 item 23B, which is the Harbaugh residence in the 

 3 Unincorporated Carmel Highlands area of Monterey County.  Ryan 

 4 Moroney who is a Supervisor in the Central Coast District 

 5 office will present this item.  And we have a power point 

 6 presentation for this item.  

 7 MR. RYAN MORONEY:  Thank you, Susan.  

 8 Good afternoon, Commissioners.  Item 23B is a 

 9 proposal to redevelop an existing three-story residence and 

10 attached guest house into a single two-story residence on an 

11 approximately one and a half acre bluff top parcel in the 

12 Carmel/Highlands area of Monterey County 

13 Next slide please.  

14 The property and existing home sit atop a coastal 

15 bluff overlooking Yankee Point Beach.  Although Monterey 

16 County has a certified local coastal program, the project is 

17 located in what's called an area of deferred LCP certification 

18 because of issues related to public access to Yankee Point 

19 Beach, involving several properties, including this one, at 

20 the time of LCP certification in 1981.  Therefore, the 

21 Commission retains CDP authority over this site and the 

22 standard of review for this application is the Coastal Act 

23 with the County's LCP providing guidance. 

24 Next slide please.  

25 Two main coastal resource issues are raised by the 
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 1 proposed project.  The first relates to the effects that 

 2 coastal hazards may have on the site due to its location atop 

 3 a coastal bluff.  Because the proposed project includes 

 4 substantial redevelopment to over 50 percent of the 

 5 structures, major structural components the proposed project 

 6 constitutes redevelopment, whereby the entire structure needs 

 7 to be cited and designed for safety and stability without the 

 8 need for shoreline armory.  The Applicant's geotechnical 

 9 analysis found no evidence of measurable bluff retreat at the 

10 site over the past 60 years.  It estimated it continued a low 

11 potential for erosion at this location, including accounting 

12 for sea level rise, and ultimately concluded that the proposed 

13 home will be set back adequately to avoid coastal hazards over 

14 its lifetime. 

15 The Commission's technical staff concur that the site 

16 is basically stable and that the residence is set back 

17 adequately from the bluff edge to satisfy Coastal Act 

18 stability and structural integrity standards.  In addition, 

19 special conditions are included that ensure the Applicant 

20 internalizes potential coastal hazards risks, including by 

21 prohibiting future shoreline armory and bluff retention 

22 devices, and by requiring that the structure be removed and 

23 the site restored over time should it become damaged by 

24 coastal hazards in the future.  Thus as conditioned, the 

25 project can be found consistent with the Coastal Act's hazards 
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 1 policies.  

 2 Slide four please.  

 3 The proposed project also raises an issue of public 

 4 access to Yankee Point Beach.  Historically the beach area was 

 5 used by the general public prior to the surrounding bluff area 

 6 being subdivided.  However, following the subdivision and 

 7 residential development such unhindered general public access 

 8 to Yankee Point Beach was blocked off and only residents in 

 9 the Carmel Highlands area and their guests are allowed to 

10 access this beach today. 

11 Slide five please.  

12 Specifically access to Yankee Point Beach is via two 

13 trails that begin on Yankee Beach Way and Spindrift Road, both 

14 of which are public streets, but both of these trails are 

15 presently blocked for general public access by a fence and 

16 locked gate where only Carmel Highland residents are issued 

17 keys and allowed to use this access way via a private easement 

18 arrangement. 

19 Although the fences and locked gates at the public 

20 streets are not situated on the Applicant's property, the 

21 trails that extend from the two locked gates converge into a 

22 single trail that ultimately leads across the Applicant's 

23 property to a stairway down to Yankee Point Beach.  This lack 

24 of public access from the public streets to Yankee Point Beach 

25 at this location, and the lack of a proposed plan or policies 
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 1 to pursue such public access through the LCP is the reason why  

 2 these parcels are currently an area of deferred LCP 

 3 certification and are instead subject to the Commission's 

 4 direct CDP authority.  

 5 Although staff has inquired into the possibility, the 

 6 Applicant does not propose to alter any of the foregoing 

 7 private access components or provisions, including for the 

 8 100-foot or so section of that private system that is located 

 9 on the Applicant's property.  Further, staff is not 

10 recommending that the Applicant be compelled to do so through 

11 conditions, because staff has not identified project impacts 

12 to public access, which by themselves would warrant an 

13 exaction of that nature.  And because the Applicant controls 

14 only the beach side portion of the access way where 

15 intervening sections of it are on other properties.  

16 Slide six, please.  

17 In any case, the Commission's enforcement staff are 

18 now taking a fresh look at potential permitting violations 

19 related to this private beach access arrangement, including 

20 for potentially unpermitted 1974 locked fence on Yankee Beach 

21 Way that blocks the ability of the general public to make 

22 their way to the beach, as well as unpermitted -- what appear 

23 to be unpermitted improvements to the private access staircase 

24 and may pursue enforcement action if justified. 

25 Slide seven.  

 5

ABSOLUTE COURT REPORTERS
(831) 649-3110    www.absolutecourtreporters.com



 1 In sum, staff has worked very closely with the 

 2 Applicant on the project and the Applicant is in agreement 

 3 with the recommended special conditions.  Again, staff and the 

 4 Applicant were unfortunately not able to reach an agreeable 

 5 solution relative to the public access issue associated with 

 6 Yankee Point Beach, that caused the Commission to defer 

 7 certification for this area, but enforcement staff will be 

 8 reviewing and pursuing its available options with respect to 

 9 that arrangement separately from this permit action.  

10 Therefore, as conditions, staff recommends approval of the 

11 CDP.  The motion is found on the top of page 6 of the staff 

12 report.  And this concludes staff's recommendation -- or 

13 presentation.  

14 CHAIR BOCHCO:  Thank you.  Any ex partes?  

15 Seeing none, I have two speakers here, Tina Hannas 

16 and Christine Kemp.  

17 MS. TINA HANNAS:  Hi, I'm Tina Hannas, I'm the permit 

18 coordinator and agent for the Applicant, Ms. Darla Harbaugh.  

19 Thank you all so much for being here today.  We worked very 

20 closely with coastal staff, Mike Watson and Ryan Moroney over 

21 the past several months in putting together this very detailed 

22 staff report for your review and approval.  I'm the person 

23 that put together the drawings, the reports, all the technical 

24 information.  So if you have any questions about the 

25 development of the project itself, I'm happy to answer your 
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 1 questions.  

 2 My associate Christine Kemp is legal on board and she 

 3 is here primarily to go over any -- respond to any questions 

 4 you might have regarding the coastal easement access trails.  

 5 Any questions?  

 6 CHAIR BOCHCO:  Go ahead, if you have nothing else to 

 7 say, if the questions -- the Commission will ask them to you 

 8 when we get back to us.  We're not back to us yet.  

 9 MS. TINA HANNAS:  I just want to let you know that I 

10 have read the staff report and the conditions and agree to 

11 them. 

12 CHAIR BOCHCO:  Thank you.

13 MS. TINA HANNAS:  Thank you.

14 CHAIR BOCHCO:  Ms. Kemp, do you have anything to say 

15 or --

16 MS. CHRISTINE KEMP:  Thank you, Commissioners.  My 

17 name is Christine Kemp, I'm an attorney at Noland Hamerly 

18 representing Ms. Harbaugh.  We support staff's recommendation 

19 and we ask you to approve the project as presented to you.  I 

20 presented two alternatives for some language in the staff 

21 report but I'm withdrawing those after having spoken with 

22 staff and believe that they merely reflect condition number 

23 10, which we are comfortable with condition number 10 with 

24 regard to acknowledging the Coastal Commission recognizes 

25 there's a public access issue.  I want to point out that that 
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 1 issue is not related to this property in terms of it being a 

 2 much larger issue that involves an association that -- that 

 3 monitors that trail -- that has the keys, has the gates and 

 4 that there's nothing on Ms. Harbaugh's property that impedes 

 5 the access.  It's outside of her fence, but it is -- it does 

 6 involve a much bigger picture but, as Mr. Moroney pointed out, 

 7 there's no basis for exacting anything additional from her as 

 8 a part of this permit.  So I'm here to answer any questions 

 9 for you, clarify anything, but we do request that you follow 

10 staff's report.  We have worked very much closely with Ryan 

11 Moroney and gone over all the conditions, we're comfortable 

12 with them, and we would ask that you support staff's 

13 recommendation and we accept the conditions and grant our 

14 approval as recommended. 

15 CHAIR BOCHCO:  Thank you.  

16 MS. CHRISTINE KEMP:  We're here to answer questions 

17 as well.  

18 CHAIR BOCHCO:  Thank you.  

19 Okay.  Commissioner Brownsey.  You can sit down.

20 COMMISSIONER BROWNSEY:  Yes, thank you, Madam Chair.  

21 I have a couple questions for staff and perhaps also 

22 the enforcement staff with respect to this.  I think, from my 

23 perspective, it makes it very difficult to assess a permit 

24 when there is such a clear violation to public access under 

25 Chapter 3, which is my understanding the law that we're 
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 1 looking at in terms of evaluating this permit.  Correct?  

 2 MS. SUSAN CRAIG:  Yes, it is Chapter 3 policies.  

 3 COMMISSIONER BROWNSEY:  Yes.  And so -- and one of 

 4 the elements of the access to Yankee Beach is, in fact, on the 

 5 Applicant's property?  

 6 MS. SUSAN CRAIG:  Right.  A portion of the trail is 

 7 on her property.  

 8 COMMISSIONER BROWNSEY:  And then the stairs that go 

 9 down to the beach itself?  

10 MS. SUSAN CRAIG:  Are those on her property?

11 MR. RYAN MORONEY:  A portion of the stairs.  

12 COMMISSIONER BROWNSEY:  A portion of the stairs.  

13 Okay.  So and maybe this is to the enforcement staff.  My 

14 understanding is that -- that the policy staff indicated that 

15 enforcement is taking a look at this -- at these issues.  I 

16 think is there anything that -- what I'm trying to ascertain 

17 is it just seems that the Commission would want to address any 

18 public access violations really before considering a permit 

19 that -- when a permittee comes before us, we're really looking 

20 at conditions that relate to the effectuation of the permit, 

21 the project.  It's difficult to evaluate one when there's also 

22 violations that are not going to be addressed as a condition 

23 of permit.  

24 Could -- could you respond to that?  

25 MS. SUSAN CRAIG:  Well, the violation that I think 

 9

ABSOLUTE COURT REPORTERS
(831) 649-3110    www.absolutecourtreporters.com



 1 you're referring to is one of the gates that was put up in the 

 2 '70s without a permit.  However, that is not located on this 

 3 Applicant's property.  And so I think that's a confounding 

 4 factor here.  We didn't -- I don't believe we had a violation 

 5 finding in this report because the violation of the locked 

 6 gate is not on her property, it's on a separate property that 

 7 she does not own.  

 8 COMMISSIONER BROWNSEY:  But people can't walk on her 

 9 property.  So access is blocked -- 

10 MS. SUSAN CRAIG:  Right, from this gate -- 

11 COMMISSIONER BROWNSEY:  On her property.

12 MS. SUSAN CRAIG:  -- that was put up on someone 

13 else's property, yes.

14 (Desk sign incorrectly says "Laura Koteen") 

15 MS. LISA HAAGE:  And I would just add, Madam Chair, 

16 that -- that we would prefer to have violations resolved in 

17 advance of a permit matter.  The Commission has indicated its 

18 preference for that historically as well, and for a variety of 

19 reasons that we wholly concur with.  We didn't find out about 

20 this violation until relatively late in the process, and 

21 that's also not uncommon.  We often don't have, as the Permits 

22 Director said, we didn't have a violation file open, we 

23 weren't aware of it until the permitting process took place.  

24 I think you're raising valid questions about the extent to 

25 which the access violation is related to this property and 
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 1 what control they had over the access, both the constriction 

 2 and the unpermitted development, and we are just starting to 

 3 look into that.  And I apologize that we don't have a more 

 4 definitive answer for you today but we share your concern 

 5 about having one precede the other but there's just -- we're 

 6 playing catch up, and as soon as we can find something more 

 7 definitive, we will be back.  

 8 COMMISSIONER BROWNSEY:  So this is troubling to me 

 9 because -- and I'll just finish at this point, thank you, 

10 Madam Chair, is that even if you resolve the gate issue, it's 

11 still possible that people could be blocked from crossing this 

12 area if no trespassing signs went up or other things because 

13 it is, in fact, at this point part of a whole.  And if it were 

14 resolved, if this last leg of the access to the beach were 

15 resolved, that may put some additional pressure on some of the 

16 other property owners to resolve this violation, perhaps more 

17 quickly, and -- so I'm concerned and I'm -- I'm very -- I'm 

18 leaning towards asking the Commission to deny the permit until 

19 the public access questions are addressed and resolved.  And 

20 so I will just put that out there, Madam Chair, in case 

21 there's -- 

22 CHAIR BOCHCO:  Commissioner Peskin.  

23 COMMISSIONER PESKIN:  Further to what Commissioner 

24 Brownsey was asking, I mean, obviously it is the subdivision 

25 that created the public access issues, and so what I wanted to 
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 1 understand is, is this property part of an HOA, and, if so, 

 2 there is, I think, a nexus and a connection.  If it is a 

 3 standalone property and they don't control the other parts of 

 4 the access or the gate, maybe it's a different case.  But if 

 5 there's an HOA and they are part of that HOA, then I would 

 6 tend to lean towards Supervisor Brownsey's -- I mean 

 7 Commissioner Brownsey's position.  

 8 MR. RYAN MORONEY:  There is an HOA.  It's -- I think 

 9 it involves about 200 properties in the Carmel Highlands area.  

10 And the HOA actually holds the easements over each of the six 

11 parcels that are involved, and they manage the access ways and 

12 give out the keys.  And presumably they, you know, repair the 

13 stairs or did what looked like to be a stair repair.  

14 COMMISSIONER PESKIN:  So, I mean, this is not that 

15 different than the case that we had in Santa Cruz with the 

16 keys and the gate and the HOA.  

17 MS. LOUISE WARREN:  One difference with Santa Cruz 

18 was...public. 

19 CHAIR BOCHCO:  The easements were on public? 

20 MS. LOUISE WARREN:  (Inaudible)

21 CHAIR BOCHCO:  Oh.

22 MS. LOUISE WARREN:  (Inaudible)

23 COMMISSIONER PESKIN:  Right.  It was a special 

24 district.  

25 MS. LOUISE WARREN:  (Inaudible)
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 1 COMMISSIONER PESKIN:  And then I guess another 

 2 question is as a permit condition would the Applicant be 

 3 willing to -- I mean, they -- there is language that they 

 4 acknowledge the easement stuff but would they also say that to 

 5 the extent that the other portions of the easement are 

 6 resolved during the enforcement action or what have you, that 

 7 they would not in any way protest that and that their portion 

 8 of the easement would not be at issue?

 9 MR. RYAN MORONEY:  That's -- that's something we did 

10 discuss with the Applicant's representative, essentially 

11 something like an offer to dedicate for the portion that's on 

12 her property and should all six come together at some point in 

13 the future, that would be one way of addressing the issue.  

14 Again, we couldn't -- we didn't feel comfortable recommending 

15 that as a special condition though.

16 CHAIR BOCHCO:  Why not?

17 MR. RYAN MORONEY:  We didn't feel that there was an 

18 adequate nexus. 

19 COMMISSIONER PESKIN:  I mean, I'm not sure why you 

20 guys are taking that position through the Chair.  I mean, if 

21 it is true, and it seems like you all think it's true because 

22 that's what you just represented that the gate was put up in 

23 1974, then I think the nexus is there.  I'm -- I mean, I can 

24 read you the -- you know, the Chapter 3 language -- 

25 CHAIR BOCHCO:  That's probably not necessary.  Let's 
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 1 have Louise weigh in on this as a lawyer.  

 2 MS. LOUISE WARREN:  I just want to clarify what we 

 3 are concerned about here is...compensation.  The issue with 

 4 this is it is all private property, while the gate we believe 

 5 is a violation.  I don't believe that...we have evidence that 

 6 this was ever open to the public use, so I don't -- I think we 

 7 are hoping to establish that and so I don't -- I think we're 

 8 hoping to establish that the public has access, but it is 

 9 currently a private easement...it is an easement for the 

10 members of the HOA to use.  It is a private easement, not a 

11 public easement. 

12 COMMISSIONER PESKIN:  Isn't the question whether or 

13 not prior to 1974 the public used it?  Isn't that the 

14 question?  

15 MS. LOUISE WARREN:  I think there is an open 

16 question.  I don't think we have evidence to... I will 

17 defer --

18 COMMISSIONER BROWNSEY:  Madam Chair.  

19 CHAIR BOCHCO:  Commissioner -- wait, is Commissioner 

20 Peskin finished?  

21 COMMISSIONER PESKIN:  I just want to read 30211, 

22 "Development shall not interfere with the public's right of 

23 access of the sea."

24 CHAIR BOCHCO:  All right.  Commissioner Brownsey.  

25 COMMISSIONER BROWNSEY:  If I recall from staff 
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 1 report, there was public use of the -- of this beach prior to 

 2 the gates going up and prior to the development.  So, again, 

 3 this was -- this -- if you look at that area, there aren't 

 4 that many actual beaches.  And so this was a beach that was 

 5 utilized by the public until the gates went up.  

 6 MS. CHRISTINE KEMP:  May I address the -- 

 7 CHAIR BOCHCO:  No, you may not.  Wait till you're 

 8 called on please.

 9 MS. CHRISTINE KEMP:  Okay.

10 COMMISSIONER BROWNSEY:  That's what the staff 

11 report -- 

12 CHAIR BOCHCO:  She's asking you whether or not it's 

13 in the staff report.  

14 MR. RYAN MORONEY:  The question is whether?  

15 CHAIR BOCHCO:  Whether or not you established in the 

16 staff report that prior to the gates going up in the '70s 

17 there was public access.  

18 MR. RYAN MORONEY:  That's our understanding, but we 

19 don't have a prescriptive right study or any -- that goes 

20 beyond that general understanding.

21 MR. JACK AINSWORTH:  And my understanding is that was 

22 a reference from a finding from the LCP, correct?  

23 MR. RYAN MORONEY:  Correct.  

24 MR. JACK AINSWORTH:  That there was evidence of -- 

25 there was some evidence of -- 
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 1 CHAIR BOCHCO:  Well that's fairly --

 2 MR. JACK AINSWORTH:  So yeah, this is a decision I 

 3 think that should be left in your hands and based on the 

 4 evidence before you.  

 5 CHAIR BOCHCO:  Thank you.

 6 MR. JACK AINSWORTH:  And we do have some -- some 

 7 evidence.  

 8 CHAIR BOCHCO:  Anybody else?  Anyone?  Nope.  Okay.  

 9 Well, I'll just weigh in too.  I find it -- first of all, as 

10 Ms. Haage said, in my term on this Commission, the Commission 

11 in the past does want to resolve access issues, any violation 

12 issues prior to giving new permits for new development.  

13 That's what we want.  So just kind of keep that in mind for 

14 the future.  Because I think, you know, given the difficulty 

15 we have with the number of enforcers and the difficulty in 

16 even finding a lot of these problems, you know, Mr. Fudge 

17 isn't there, sometimes we don't even get notice of it.  

18 So what I would suggest is let's really look 

19 carefully at any project that has any violation, even if we 

20 didn't know it ahead of time, we would really like to see it 

21 resolved first.  

22 As to this one, what you're telling me is that you 

23 have some evidence of public access prior to the gates going 

24 up.  What I'm -- what I'm disturbed about is not that the HOA 

25 put up the gate and it's not on her property, what I'm already 
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 1 concerned about is that they've told you they're not going to 

 2 agree ahead of time that if access is established, that they 

 3 will grant it.  And I think that should be part of the permit.  

 4 If it's legally grantable, which will be determined either by 

 5 enforcement or whoever, then they should grant it now.  And if 

 6 it's not, then it's not an issue.  

 7 So I guess I should ask you a question, Ms. Kemp.  

 8 Would that -- would your client agree to that?  

 9 MS. CHRISTINE KEMP:  Let me double check with her but 

10 I believe so. 

11 CHAIR BOCHCO:  Would you? 

12 MS. CHRISTINE KEMP:  I also want to address the 

13 public access issue.  This easement -- 

14 CHAIR BOCHCO:  No, I don't want that.  I asked you a 

15 question.  This is not a public hearing.  I asked you a 

16 question.  

17 So would you ask if it is established, which we are 

18 now saying it hasn't been yet, if it is to be established that 

19 there has been and will be public access under the law and 

20 whether that be by prior use or however it plays out, will 

21 your clients agree in this permit that they will honor that?  

22 That they will -- that they will not fight that; that they've 

23 already agreed that if it's legal and established as part of 

24 their permit, the easement on their little piece of property 

25 there, will have been established by now.  
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 1 MS. CHRISTINE KEMP:  And just clarify if you could 

 2 please how that becomes established.  

 3 CHAIR BOCHCO:  By law.  I mean, you know, we're not 

 4 saying that if somebody just makes up their mind and -- we're 

 5 saying if the law requires it under the Coastal Act, under the 

 6 LCP, under prior use, I mean, you know, you're a lawyer, you 

 7 know what I'm talking about.  So I'm just saying if it is now 

 8 legally established in the future, do we have to fight your 

 9 client, or are they willing to say yes, as a condition of this 

10 permit, if that is established in the future we will not fight 

11 access on our easement, which we saw in the picture.  It's 

12 there.  

13 MS. CHRISTINE KEMP:  Yes.  Let me just -- 

14 CHAIR BOCHCO:  Would you ask?  Thank you.  

15 MR. JACK AINSWORTH:  Madam Chair.  

16 CHAIR BOCHCO:  Yes.

17 MR. JACK AINSWORTH:  One way to deal with this is 

18 just have the Applicant offer the easement, the ten-foot wide 

19 easement over the -- of the area in question.  

20 CHAIR BOCHCO:  Yes, if it's established, right?  I 

21 mean, I don't -- she shouldn't have to give it away if no one 

22 else is going to give access and are not required to give 

23 access, but if it is, then she's agreeing now that she will 

24 offer to dedicate, I think that's the word. 

25 MR. JACK AINSWORTH:  It would be her offer to open 
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 1 the easement once that -- all the connections are made, the 

 2 easement would be open.  

 3 CHAIR BOCHCO:  Right.  

 4 MS. CHRISTINE KEMP:  She's willing to agree as you 

 5 described that she would not fight that if all of the legal 

 6 pieces come together and it's established that it was public 

 7 access.  I think there is a lot of evidence -- 

 8 CHAIR BOCHCO:  Well, I'm sorry, because I kind of 

 9 misspoke the language of it.  Jack is now giving us the 

10 language.  So listen to what he's asking for and see if that's 

11 the same.  

12 MR. JACK AINSWORTH:  Yeah.  The cleanest way to deal 

13 with this is for the Applicant to offer a ten-foot wide 

14 easement over that exist -- over that private easement area.  

15 CHAIR BOCHCO:  If it's established to be a 

16 requirement.  

17 MR. JACK AINSWORTH:  Right.  Well, this would be the 

18 offer -- we believe that there is some evidence of a -- of use 

19 there prior to the putting in of the gates.  

20 CHAIR BOCHCO:  Right, but we'd have to establish that 

21 and prove that, and that's what I'm saying, I don't think she 

22 needs to do anything except say that she won't fight this, or 

23 however you want to phrase it, once it's established for that 

24 group of people on those easement signs we saw -- 

25 MR. JACK AINSWORTH:  Yeah, once all the connections 
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 1 are made, they, you know, that they would come together.  

 2 CHAIR BOCHCO:  Yeah.  Well if she's willing to agree 

 3 that you guys can work out the language, but then I think our 

 4 problem is resolved.  

 5 Commissioner Brownsey?  

 6 COMMISSIONER BROWNSEY:  Yes, Madam Chair, just to 

 7 incorporate your comments and those of our Chair, which is I 

 8 will move that the Commission approve coastal development 

 9 permit number 3-18-0650 pursuant to the staff recommendations 

10 and including a ten-foot offer to dedicate of the current 

11 easement of -- to give a ten-foot offer to dedicate easement 

12 to the current easement, once all the connections are made 

13 from the illegal gates to the ocean.  And I'm asking for a yes 

14 vote.  

15 COMMISSIONER PESKIN:  So I just have a procedural 

16 question, which is do we -- I mean, either staff offers that 

17 or I think we actually have to make an amending motion.  

18 MS. LOUISE WARREN:  I feel like it's a motion -- it's 

19 a motion all is one (Inaudible) consensus for...

20 CHAIR BOCHCO:  Well, Ms. Kemp, do you want to weigh 

21 in any further --

22 MS. CHRISTINE KEMP:  Well, I think the question is 

23 what's the triggering factor and the establishment of the 

24 public use, and normally that would be a court of law because 

25 it's a prescriptive easement --
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 1 CHAIR BOCHCO:  Well, no, normally it would be the 

 2 Coastal Commission, and then if you want to sue about it, you 

 3 sue about it.  But that's my point.  If we prove that this is 

 4 a viable public easement through our Commission, through their 

 5 research, which they are now going to do very quickly, and 

 6 that means the other homeowners are going to be asked for the 

 7 same thing, it's not like you're going to be singled out, you 

 8 will have already agreed to that and grant the easement 

 9 automatically basically.  In other words, we don't have to go 

10 through this again, for your client.  Not for the other folks.  

11 The other folks we'll deal with them later.  

12 MS. CHRISTINE KEMP:  Right.  And -- the answer to 

13 that is yes.  

14 CHAIR BOCHCO:  Thank you.  Thank you.  

15 Okay.  So Louise, are you happy with the motion?  

16 Jack, are you happy? 

17 MR. JACK AINSWORTH:  Yeah. 

18 MS. SUSAN CRAIG:  I think we're fine.

19 CHAIR BOCHCO:  No, you're not happy.

20 MR. JACK AINSWORTH:  We are ecstatic.

21 CHAIR BOCHCO:  Susan, you're not happy?

22 MS. SUSAN CRAIG:  No, we're happy.  Yes. 

23 CHAIR BOCHCO:  You're happy.  Oh, good.  All right.  

24 Thank you very much.  

25 MS. CHRISTINE KEMP:  Thank you.  
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 1 CHAIR BOCHCO:  So the maker -- Commissioner Uranga, 

 2 second it, or you want to speak now, please.  Thank you.  

 3 COMMISSIONER URANGA:  No, I second it.  I totally 

 4 agree with Commissioner Brownsey and her viewpoint with this.  

 5 What I saw from the beginning is that this is basically a 

 6 gated community when it comes right down to it.  And when you 

 7 have a gated community such as this, it limits access.  And 

 8 we're all about access. 

 9 So I would support the motion as it's put on the 

10 table.  

11 Thank you.  

12 CHAIR BOCHCO:  Thank you.  

13 So we can take a vote.  So the makers of the motion 

14 are asking for a yes vote on the motion as presented by 

15 Commissioner Brownsey, which has an additional condition.  

16 Is there any unwillingness for unanimous yes vote?  

17 Seeing none, the motion passes.

18 Okay.  Thank you very much.  And thank you, Ms. Kemp.

19 (End of audiotape.)
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Gopalakrishnan Venkatesh 
Brenda A. Venkatesh 
173 Spindrift Road 
Carmel, California 93921 

RMA Planning Department 
c/o Liz Gonzales, Planner 
168 W Alisal Street, 2nd Floor 
Salinas, CA 93901 

California Coastal Commission 
c/o Mike Watson 
725 Front Street, Ste. 300 
Santa Cruz, CA 95060 

December 3, 2018 

Re: 172 Spindrift, Carmel, CA 93923 (Harbaugh) 
Monterey County Planning Application No.: PLN 140635 
CA Coastal Commission/Central Coast District Application No.: 3-18-0650 

Dear Ms. Gonzales and Mr. Watson: 

We own the property at 173 Spindrift Road, immediately east of Ms. Harbaugh's property at 172 
Spindrift Road. As our property is located just above and adjacent to the Harbaugh property, our 
property is the property most affected by construction on the Harbaugh property. 

We reviewed Ms. Harbaugh's revised plans dated August 1, 2017, and further revised November 
14, 2018, for the addition to her home, as well as the revised landscape plan dated August 1, 
2017, being submitted to the Monterey County Planning Department under PLN140635. We 
have no objection to Ms. Harbaugh's updated development plans for 172 Spindrift Road in 
Carmel, as shown on the architectural plans by Conrad Asturi Studios, Inc. dated November 14, 
2018, and Landscape plans by Westfall Design Studio dated August l, 2017. 
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Gopalakrishnan Venkatesh 

JL_f).-- {tL))~~ 
Brenda A. Venkatesh 


