STATE OF CALIFORNIA — NATURAL RESOURCES AGENCY GAVIN NEWSOM, GOVERNOR

CALIFORNIA COASTAL COMMISSION

NORTH CENTRAL COAST DISTRICT
455 MARKET STREET, SUITE 300
SAN FRANCISCO, CA 94105
PHONE: (415) 904-5260

FAX: (415) 904-5400
WEB: WWW.COASTAL.CA.GOV

F18a

A-2-MAR-21-0053 (NORTH MARIN WATER DISTRICT WELL)

OCTOBER 15, 2021

EXHIBITS

Table of Contents

EXHIBITS

Exhibit 1 — Project Location Map

Exhibit 2 — Project Site Photos

Exhibit 3 — County-Approved Project Plans

Exhibit 4 — Marin County Final Local CDP Action Notice
Exhibit 5 — Appeal of Marin County CDP Action

Exhibit 6 — Detailed Site Map



14500 Point Reyes
Petaluma Road

Downey Well

Point Reyes
Tomales Station

Bay

Marin County

San Francisco

A-2-MAR-21-0053
Exhibit 1
Page 1 of 1



Test well and location of proposed well, looking southwest toward Point Reyes Station

Location of proposed 500-foot pipeline, looking southwest toward Point Reyes Station
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Location of existing Gallagher Well No. 1, looking southwest toward Point Reyes Station
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NOTICE OF FINAL LOCAL (BOARD OF SUPERVISORS) DECISION

Pursuant to Coastal Act Section 30603(d), Coastal Commission Regulations Sectiolj_@§ZL_a_rld_LCl3i

Policy and/or Implementation Plan. l___if"ii\l,-ﬁ\i L{\ . “’f*%;_ )
July 19, 2021 | ACTION NOTICE
|

California Coastal Commission
455 Market Street, Suite 300

San Francisco, CA 94105
Attention: Coastal Planner N 1
Applicant's Name: Gallagher Family (North Marin Water District) Coastal Permit
and Use Permit

Coastal Permit Number: Coastal Permit [P3010]
Assessor's Parcel Number: 119-050-17
Project Location: 14500 Point Reyes-Petaluma Road, Point Reyes Station, CA

Determination: Approved With Conditions
(Resolution of the July 13" Board of Supervisors’ hearing is
attached specifying action.)

Decision Date: July 13, 2021
County Appeal Period: N/A - Final appeal to Board of Supervisors

Local review is now complete.

This permit IS appealable to the California Coastal Commission (see Marin County Code Section
22.56.080 attached); please initiate the California Coastal Commission appeal period.

Any correspondence concerning this matter should be directed to Immanuel Bereket, Sr. Planner at
(415) 473-2755.

Sincerely,

Immanuel Bereket
Sr. Planner

Attachment1- Resolution

3501 CIvIC CENTER DRIVE, ROOM 308 — SAN RAFAEL, CA 94903-4157 — 415-499-626F ~ 1 ﬁ?‘ﬁﬁ‘?@éﬁi}g?pz

Page 1 of 14



A-2-MAR-21-0053
Exhibit 4
Page 2 of 14



A-2-MAR-21-0053
Exhibit 4
Page 3 of 14



A-2-MAR-21-0053
Exhibit 4
Page 4 of 14



A-2-MAR-21-0053
Exhibit 4
Page 5 of 14



A-2-MAR-21-0053
Exhibit 4
Page 6 of 14



A-2-MAR-21-0053
Exhibit 4
Page 7 of 14



A-2-MAR-21-0053
Exhibit 4
Page 8 of 14



A-2-MAR-21-0053
Exhibit 4
Page 9 of 14



A-2-MAR-21-0053
Exhibit 4
Page 10 of 14



A-2-MAR-21-0053
Exhibit 4
Page 11 of 14



A-2-MAR-21-0053
Exhibit 4
Page 12 of 14



A-2-MAR-21-0053
Exhibit 4
Page 13 of 14



A-2-MAR-21-0053
Exhibit 4
Page 14 of 14



A-2-MAR-21-0053
7/23/2021

Save Our Seashores

A-2-MAR-21-0053
Exhibit 5
Page 1 of 14



A-2-MAR-21-0053
Exhibit 5
Page 2 of 14



A-2-MAR-21-0053
Exhibit 5
Page 3 of 14



A-2-MAR-21-0053
Exhibit 5
Page 4 of 14



A-2-MAR-21-0053
Exhibit 5
Page 5 of 14



APPEAL MARIN COUNTY DECISION ON GALLAGHER WELL: ATTACHMENT #1

Marin County erred in claiming that Save Our Seashore (SOS) raised no issues
related to the LCP (see FLAN, Decision Finding #7 C). In contrast, pages 2-3 of the
SOS 5/24/21 Letter (Attachment #2) specifically reference conflicts with LCP
Sections B1O 2.1, BIO 2.2, BI10 2.3,BI10 2.4,BIO 3.1 and BIO 4.1.

BIO 2.1 The Decision Findings do not rebuttal the SOS claim of conflict with BIO 2.1 that
protects wildlife nursery areas. Steelhead (Oncorhynchus mykiss), a threatened species, nest in
Lagunitas Creek within the property. BIO 2.1 also requires “no net loss” of sensitive habitat
acreage. NMWD admits such loss, but claims (without study or evidence) that the loss is
“negligible.” “Negligible loss” is inconsistent with “no net loss.”

B10O 2.2 Decision Finding #13 D (first sentence) claims that the subject is consistent with BIO
2.2 because the "property does not provide habitat for special status species,” but the County's
own GIS maps show that Lagunitas Creek, home to threatened Steelhead and to endangered
Coho salmon (Oncorhynchus kisutch) flows through the property. Also, Finding #13 D (second
sentence) is inconsistent with the same Finding’s first sentence because it claims that impacts to
the Coho (that the first sentence claims don’t exist on the property) "would be reduced to less
than significant impacts because the Mitigation and Monitoring Program would be
implemented.” But as SOS has pointed out, the NMWD Mitigation Program does not function in
a proactive manner to protect special status species from harm because it is designed to be
implemented only after evidence of harm has been found. Further, the NMWD Mitigation
Program has a qualitative trigger (vs the quantitative trigger requested in RWQCB2’s 2/8/21
letter), which means the trigger is subject to NMWD’s own interpretation and thus has never
been implemented despite conditions reasonably warranting implementation.

BI10O 2.3 Decision Finding #13 E claims the project conforms to BIO 2.3 because it would “not
substantially alter” margins along riparian corridors.” But there is no scientific study or
evidence to support this claim and the Finding conflicts with NMWD’s own 2009 IS/MND,
which states that potential impacts to the riparian zone would be mitigated by NMWD’s
Mitigation Program (that is toothless and has never been implemented). Lastly, BIO 2.3 calls
for such margins to be “preserved and enhanced,” in contrast to “not substantially alter(ed).”

BI0O 2.4 Decision Finding #13 E claims the project is consistent with BIO 2.4 that requires
“consideration of cumulative impacts” but, as SOS has pointed out, the current project
considers only its own incremental impacts rather than the cumulative impacts from both the
current and the proposed NMWD wells operating together.

BIO 3.1 & 4.1 Decision Finding #13 F claims the project is consistent with BIO 3.1 because it
would “minimize impacts to stream functions and fish and wildlife habitat” but there is no
scientific study or evidence to support this claim. Even a small reduction in water level over the
two mile stretch impacted by the proposed well could dry out acres of floodplain and isolate
pools in which special species fish would be trapped.

In Sum: SOS has proposed (attachment #3) a compromise mitigation measure consistent with
NMWD’s own 2009 IS/MND that would allow the well to be permitted in a way that would be
consistent with the Marin County LCP and protect sensitive species. We urge that the Coastal
Commission to adopt this revised mitigation measure.
A-2-MAR-21-0053
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SAVE OUR SEASHORE TO COUNTY PLANNING COMMISSIONERS Re 5/24/21

OVERVIEW: This NMWD Gallagher well appeal is less a land use issue than it is a water use issue
involving State Water Board Order 95-17. WR 95-17 requires Marin Water to release water from
Kent Lake (behind Peters Dam) into Lagunitas Creek to maintain specified minimum flows (6 cubic
feet per second (cfs) in dry year summers) for public trust protection (hereinafter salmon water).

But WR 95-17 also states (pg 28) “This permit does not authorize diversion of any water specifically
released from storage by Marin Municipal Water District for fish and wildlife protection in
Lagunitas Creek...Permittee [NMWD] shall not divert or impair the flow of such water.

Thus key issue here is NMWD’s unpermitted use of salmon water. If this misuse had not occurred,
the appeal of the NMWD Gallagher well would not have been necessary...nor would the test and
evaluations requested by the Water Board. But because NMWD stubbornly refuses to forego
pumping salmon water, these tests have become necessary to ensure that NMWD’s unpermitted
pumping of salmon water does not harm protected species.

WR 95-17 also states (page 28, emphasis ours): that “analysis indicates that there would be limited
natural flow in the lower portion of Lagunitas Creek during summer months of most years, and
almost no natural flow during summer months of dry years. WR 95-17’s “no natural flow”
statement is consistent with MMWD current statement (per MMWD 4/13/21 Flow meeting) that
Lagunitas tributaries are presently mere “trickles,” with the result being that all the dry-year water in
Lagunitas is salmon water (that NMWD pumps in violation of WR 95-17).

NMWD’s defense is that it withdraws only 0.30 cfs...a claimed insignificant portion of the 6 cfs
salmon water. But that is like defending a bank robbery that got only $0.30 and left $6 in the till.

In other words, the issue is not how much was taken, but rather the taking itself (but even how much
will remain an issue until testing requested by SOS and the Water Board is done).

NMWD also claims that its withdrawals are necessary for the health of its customers. But NMWD
has Rights and Agreements for more than enough water to satisfy its customers needs without taking
salmon water. There is no legitimate reason for NMWD to panic its customers and then try to
leverage that panic to justify an unnecessary taking of salmon water when NMWD has alternate
water sources for its customers that would not result in taking salmon water.

NMWD also claims that Marin Water’s releases alone are sufficient to protect salmon...a claim that
could be true, but only if NMWD ceases to take that very same water.

NMWD’s use of the proposed second Gallagher well in dry years (2020 and 2021) would not be an
issue if NMWD would agree to follow its own protocols and conform to WR 95-17. But it hasn’t.
The problem is that NMWD already agreed in the 2009 Initial Study / Mitigated Negative
Declaration (IS/MND) to conform to WR 95-17, yet failed to follow the Study’s Mitigation Measure
BR-2 intended to protect the salmon. Thus the 2009 Initial Study has not been mitigated.

Now NMWD proposes (2021 CEQA Addendum) yet another well that it claims will also conform to
WR 95-17 with yet another new Mitigation BR-2 that is just as inadequate and un-quantified as the
2009 Mitigation BR-2. Further, this CEQA Addendum is built on the foundation of the 2009 Initial
Study that contains multiple errors and misstatements. In land use planning, a structure proposed
to be built on a defective foundation would not be allowed.

NMWD has had ample opportunity to protect the health of its customers by insisting on its senior
water rights (at no cost to its customers) and/or invoking its Intertie Agreement (at minimum cost to
its customers). Instead, NMWD choses to take salmon water.

SOS remains committed to dropping our appeal if the Commission incorporates as
conditions of the NMWD permit that NMWD is prohibited from taking salmon water
and testing proposed in the 2/8/21 Water Board Letter is done. Specific details of this

commitment can be found at the end of this letter.
1 A-2-MAR-21-0053
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A RED HERRING COVERING A SALMON IMPACT

The following sections detail defects in the staff report to the Planning Commission for its 5/24/21
hearing, defects in the 2009 IS/MND, defects in the 2021 Addendum and thus provides the
Commission with the authority to impose these additional conditions for the NMWD permit.

DEFECTS IN THE STAFF REPORT

1

The Staff Report cover page (pages 2-3) states that: “Recent salinity intrusions has impacted
water quality...threatening public health...This change in conditions has necessitated the
construction of this project. ...as an urgent matter to protect the quality of water supply.”

But this public health claim is a red-herring that diverts attention from the fact that this project
(if constructed) is anyway prohibited from pumping salmon water to protect public health.
Instead to protect public health, NMWD needs to pump water using senior Water License 4324B
and/or adhere to Mitigation Measure BR-2...both of which add water over and above the salmon
water releases so that NMWD can pump that added water to protect human health.

As noted in the SOS 3/23/21 offer to withdraw our appeal (attachment #1), we have no objection
to this Well Project...provided that the Gallagher wells only pump water above and beyond that
which WR 95-17 requires to be left in the Creek for the salmon and that the testing and
evaluations request by the 2/8/21 Water Board letter (attached) are done.

SOS notes that its 5/4/21 Board meeting, NMWD approved a contract for just such
environmental review, which the Commission should incorporate as a condition of the NMWD
permit. That NMWD action also appears to satisfy one of the two key conditions that SOS
proposes to withdraw the appeal. The other key condition (pumping only Water License 4324B
water and/or Intertie water, not salmon water) remains unaddressed by NMWD and which the
Commission should incorporate as an additional condition for the NMWD permit.

Resolution Section 1 (1) The Finding states that “the Downey Well produces unsafe water
quality for domestic consumption...the proposed municipal water well will serve the public’s
critical need by creating a reliable water source.” This is not correct. The Downey well has not
been used as a municipal water source since 1994 (IS/MND page 4) and was removed as part of
the 2009 project. Thus, the implication that the water quality problems with the Downey well
necessitate the proposed Gallagher well No. 2 Project are incorrect.

Resolution Section 1 (6) The Finding states that “The County’s review determined that the
aspects of the project subject to County approval are adequately evaluated by the 2009 MND
and the 2021 Addendum , and therefore, further environmental review cannot be required...”
But as this letter documents, the County’s review was cursory...confused aspects of the prior
2009 project with the current 2021 project in dispute...and simply echoed NMWD’s unsupported
claims without careful consideration of SOS’s comments and the County’s rights.

Resolution Section 10 (emphasis ours) omits reference to BIO 2.1 (“Require environmental
review pursuant to CEQA of development applications to assess the impact of proposed
development on native species and habitat diversity, particularly special-status species,
sensitive natural communities, wetlands, and important wildlife nursery areas... Require
adequate mitigation measures for ensuring the protection of any sensitive resources and
achieving “no net loss” of sensitive habitat acreage, values, and function”).

But threatened-status steelhead do build redds (nests) and lay eggs which mature in the gravel of
the wildlife nursery in Lagunitas Creek on the Gallagher property (Ettinger MMWD 3/4/21 email:
“Tve seen small numbers of redds [nests] on the Gallagher property, almost exclusively
steelhead”). NMWD admits that even the Addendum’s inadequate assessment found a loss of
sensitive habitat deemed negligible. But “negligible” loss is not “no loss.” Further, the 0.3 cfs loss
deemed to be “negligible” was the loss from only one of two Gallagher wells and was compared to
2020 summer flows as high as 7.1 cfs (2/8/21 Water Board letter). A-2-MAR-21-0053
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But actual 2020 summer flows were as low as 4.1 cfs. If each of the two Gallagher wells results in
loss of 0.3 cfs, then when compared to a true “worst case” of 4.1 cfs, NMWD is taking 15% of the
salmon water, which is not negligible.

Resolution Section 10 A states (emphasis ours): “the County needs to rely on the
environmental review adopted by the Lead Agency, but that does not mean that the County has
to approve the project.” But, as SOS and Water Board letters document, the environmental
review adopted by the Lead Agency is defective in numerous ways, including its purported
conformance with the Marin Countywide Plan and its claim that human health mandates a
Project approval, when, use of Water License 4324B and/or the Intertie), would also satisfy
human health needs without reducing salmon water. Thus the County has the authority to
require as a condition of approving the NMWD permit the additional environmental review (as
requested by the Water Board and SOS)...and a prohibition on NMWD taking salmon water.

Resolution Section 10 D (page 4) states that the project is consistent with BIO 2.2
(“Restrict or modify proposed development in areas that contain essential habitat for special-
status species”) “because the subject property does not provide habitat for special status
species.” But that statement is not correct. The subject property includes Lagunitas Creek and
thus does provide habitat for special status species (Coho Salmon and Steelhead).

Resolution Section 10 E (page 4) states that the project is consistent with BI1O 2.3
(“Condition or modify development permits to ensure that ecotones, or natural transitions
between habitat types, are preserved and enhanced because of their importance to wildlife.
Ecotones of particular concern include those along the margins of riparian corridors) “because
it would not substantially alter the margins along riparian corridors....” But there is no data to
support this conclusion.

To the contrary, 2009 IS/MND states (emphasis ours): “it is possible that pumping could reduce
the groundwater aquifer to a level where riparian vegetation would be affected....[But]...
surface flows will be maintained at the levels required by Water Right Order 95-17 and if
necessary by NMWD requesting MMWD to release water...These surface flows recharge the
stream underflow so that underflow should continue to be available to...riparian vegetation in
the area near the well site. Mitigation Measure BR-2 would apply to this impact. Given this
mitigation, it is not expected that periodic pumping from the Gallagher wells would adversely
affect riparian vegetation....” But as noted above, Mitigation Measure BR-2 was never
implemented. Further, as also noted above, the operation of the Gallagher wells is now
continuous, not periodic. Thus impacts to riparian vegetation are not known, which is why the
2/8/21 Water Board letter recommended additional evaluation.

Resolution Section 10 E (page 4) states (emphasis ours) that the project is consistent with
BIO 2.4 (“Ensure that important corridors for wildlife movement and dispersal are protected as
a condition of discretionary permits, including consideration of cumulative impacts”)...because
“no riparian vegetation would be removed to abandon the [Downey] well. The relocated
gauging station ...would not require removal of riparian...vegetation.” But the Staff Report is
confused because the well removal and gauge relocation were part of the 2009 Project...have
already been done...and thus are not part of the current Project. What is relevant in BIO 2.4 is
its consideration of cumulative impacts. As noted, neither the IS/MND nor the Addendum
evaluates impacts from both Gallagher wells operating together (cumulatively). Instead, NMWD
measures, for example, the cumulative weight of two boxes by putting the 1st box on the scale,
reading the 1st weight, then putting the 2nd box on the scale, and claiming then cumulative weight
of the two boxes is the only difference between the 15t reading and the 29 reading. It is not.

Resolution Section 10 F (page 4) states (emphasis ours) that the Project is consistent with
B10O 3.1 and 4.1 because the project “would minimize impacts to stream function and fish and
wildlife habitat.” But that statement merely echoes the inadequate analysis of the IS/MND and
Addendum that the Water Board and SOS questioned and asked to be re-done. The staff report
also claims that the Project will not result in any “direct” diversions, but because of the highly
permeable soil, the pumping rate of Well #2 is virtually identical to the flow decrease in the
creek. Therefore claiming “no direct” diversion is like saying that you are not drinking water
because you are sipping it through a straw. The well has a direct impact.

3 A-2-MAR-21-0053
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10 Resolution Section 10 F (page 5) is also confused in claiming that the project “proposes to
dedicate certain water rights for instream flows.” But that dedication was negotiated as a
mitigation for the 2009 IS/MND... has already been recorded... and thus is not applicable the
current Project. Resolution F also notes (emphasis ours): “strict adherence to the adopted
Mitigation Monitoring and Reporting Program would ensure no impacts” But as noted,
required Mitigations have not been carried out and monitoring of flows at the Gallaher site to
ensure compliance with WR 95-17 has been anything but “strict.”

DEFECTS IN THE 2009 INITIAL STUDY / (NOT) MITIGATED NEG DEC

11 Existing Water Rights (IS/MND page 1) states: “Water License 4324B allows NMWD to
divert water between May 1 and November 1 of each year [dry and normal rainfall years] at a
rate of 0.67 cubic feet per second....[NMWD’s other water rights] are not available during the
summer months (July through October) of dry years....To meet water demand in dry years
when water cannot be diverted from Lagunitas Creek due to the restrictions described above,
NMWD has an Intertie Agreement with the Marin Municipals Waste District (MMWD) to
release up to 250 acre feet of water from Kent Lake.” But 2020 was a “dry year” per WR 95-
17’s definition, so did NMWD trigger the Intertie Agreement as stated in the IS? No, it did
not...instead NMWD used salmon water and continues to use salmon water.

12 Project Objectives and Benefits (IS/MND pages 2-3) states: “the Coast Guard Wells will
continue to be the primary supply....this new water source (the Gallagher wells) would be used
during periods of high tides, avoiding saltwater intrusion...By establishing a reliable
emergency backup source...

But during the 2020 dry year, did NMWD use the Gallagher wells as an emergency backup

during high tides? No it did not...instead the Gallagher well pumped continuously.

As the attached 2/8/21 Water Board letter (page 2) notes: “It is our understanding that the
frequency and consistency of use of the upstream Gallagher Well No. 1 may have changed to be
more consistent pumping during summer low flow periods...additionally these operations may
no longer be associated with the tides...as indicated in the 2009 IS/MND.” Thus the “emergency
backup high-tide” claim used by the 2009 IS to justify its conclusions of biological impacts “less
than significant with mitigation” is not supported.

13 Biological Resources (IS/MND pages 20) states: “Under Water Right Order 95-17, MMWD
is required to releases water from Kent Lake to meet minimum flows at the USGS Park Gauge.
Some additional streamflow enters Lagunitas Creek downstream of the USGS Park Gauge...so
streamflows past the Gallagher Wells site are higher than the flows required at the USGS Park
Gauge...On April 21, 2008, the flows at the Park Gauge were about 16 cfs while they were 18 cfs
at the Gallagher Gauge [i.e. 2 cfs higher]”

But were streamflows past the Gallagher site 2 cfs higher than the flows required at the USGS
Park gauge during the 2020 dry year summer? No, they were not. During the summer of 2020
the Gallagher flows were as low as 4.1 cfs (almost 2 cfs lower than the Park gauge flows. As the
2/8/21 Water Board letter (paged 5) states: “Figure 4 [2021 Addendum Exhibit B] demonstrates
that while flows at the SPT gage range from 5.7 to 7 cfs......flows the Project site range from 4.1
- 7.2 and are below 6 cfs approximately 50% of the period reported.”

Thus the “wet-year-2-cfs higher-flow” assumption used by the 2009 IS/MND to justify its
conclusions of biological impacts “less than significant with mitigation” is not supported.

14 Biological Resources IS/MND (page 20) states: “Under Water Right Order 95-17, MMWD is
required to releases water from Kent Lake to meet minimum flows at the USGS Park Gauge.
These same minimum flow would be required in the section between the Gallagher wells and
the Coast Guard wells to insure that pumping from the Gallagher wells does not reduce the
minimum required flows to a level that adversely affects fish...

But were the minimum flows required at the Park Gauge [6 cfs in dry year summers) maintained
at the Gallagher site? No they were not...as Exhibit 4 shows above, flows were below 6 cfs
approximately 50% of the period reported. Thus the 2009 IS/MND claim that Marin Water’s
releases are sufficient to protect salmon is not supported. A-2-MAR-21-0053
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18

Biological Resources IS/MND (page 20) states: “Under Water Right Order 95-17, MMWD is
required to releases water from Kent Lake to meet minimum flows at the USGS Park Gauge...If
the minimum flows are not maintained, then NMWD will request (as part of its Intertie
Agreement) that MMWD release sufficient water to Lagunitas Creek to reestablish at least the
minimum flows...

But did NMWD request (as part of its Intertie Agreement) that MMWD release sufficient water
to reestablish at least the minimum flows at the Gallagher site? No, it did not...instead NMWD
used salmon water.

As the 2/8/21 Water Board letter (pages 4-5) notes: Mitigation Measure BR-2 was developed in
which a legal agreement with MMWD was reached (Intertie Agreement) for the release of
additional water to meet the minimum 6 cfs at the Project site...our review...indicates that , as
currently implemented, Mitigation Measure BR-2 is not consistently ensuring that instream
flows are maintained at the required 6 cubic feet per second (c¢fs) during “dry years” at the
Project site and therefore may not be protective of the aquatic environment.”

Thus the 2009 IS/MND claim that the Intertie releases protect salmon is only correct when the
Intertie Agreement is triggered. It was not.

Biological Resources (IS/MND pages 20) states: “If the minimum flows are not maintained,
then NMWD will request (as part of its Intertie Agreement) that MMWD release sufficient
water to Lagunitas Creek to reestablish at least the minimum flows...Alternately, after
reviewing the streamflow monitoring, the Department of Fish and Game may conclude that the
reduction in streamflow below the Gallagher gauge is so small that it does not significantly
reduce habitat to fish and that additional releases from Kent Lake are not warranted.”

But did the Department of Fish and Game conclude that the reduction in streamflow below the
Gallagher gauge is “so small” that it does not significantly reduce habitat to fish and that
additional releases from Kent Lake are not warranted.? No it did not. As noted in the 2/26/21
email from the Water Board, Mitigation Measure BR-2 was amended at the Board’s request to
read: “No comments were provided by the Department.”

Further, the 0.3 cfs loss deemed to be “so small” was the loss from only one of two Gallagher
wells and was compared to a high 2020 summer flow when actual 2020 summer flows were as
low as 4.1 cfs. If each well results in loss of 0.3 cfs, then when compared to a true “worst case” of
4.1 cfs, NMWD is taking 15% of the salmon water, which is not “so small,”, particularly when
coming (improperly) out of salmon water. Instead, NMWD needs to take this same negligible
amount out of Water License 4324B and/or the Intertie water.

Biological Resources IS/MND (page 20) states: “Water License 4324B requires NMWD to
file a Dry Year Water Shortage Report following each dry year That report must describe flow
conditions in the creek as compared at the Park Gauge and the Gallagher Gage and all NMWD
diversions. A public workshop to receive public comment is required prior to adoption of the
final report.” But the 2020 dry year ended September 30, 2020. Did NMWD file a Dry Year
Water Shortage Report and conduct a public hearing? Not to our knowledge.

Biological Resources (IS/MND page 23) states: MMWD shall not divert water from the
Gallagher wells to adversely affect fish and wildlife residing between the Gallagher Wells and
the Coast Guard Wells. To meet this standard, prior to constructing any proposed project
improvements, NMWD prepared a final hydrological design plan describing...how NMWD will
maintain flow requirements downstream of the Gallagher Well site. The plan

addressed ...Final Arrangements with MMWRD regarding water releases...Details of how
water releases will be initiated and terminated; and Prediction process for initiating and
terminating water releases...

But did NMWD create such a specific plan? No, it did not. As the 2/26/21 Water Board email
notes (emphasis ours): “Currently, the 2009 IS/MND and Addendum only incorporate
qualitative descriptions...will revisions include adding guantitative pumping limits /
quantitative operating conditions for future operations of both wells?” A-2-MAR-21-0053
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But the NMWD revisions failed to include any quantitative limits. Thus the 2009 IS/MND
claim that Marin Water’s releases alone are sufficient to protect salmon is not correct.

Biological Resources (IS/MND page 24) states: “During periods when water was pumped
from the Gallagher Wells it is possible that the pumping could reduce the groundwater aquifer
to a level where riparian vegetation would be affected...[But] surface water flows will be
maintained at the levels required by Water Right Order 95-17 and, if necessary, by NMWD
requesting MMWD to release water to maintain the minimum flows. These surface flows
recharge the stream underflow...to provide necessary water to riparian vegetation in the area
near the well site. Mitigation Measure BR-2 would apply to this impact. Given this mitigation,
it is not expected that periodic pumping from the Gallagher Wells would adversely affect
riparian vegetation...”

But were surface water flows at the Gallagher site maintained at the levels required by Water
Right Order 95-17 during the 2020 summer? No , they were not. Was Mitigation Measure BR-2
enacted? No, it was not. Was the pumping from the Gallagher Wells periodic? No, it was
not...instead it was continuous. Thus the rationales used by the 2009 IS/MND to justify its
conclusion of biological impacts “less than significant with mitigation” are not supported and
contradicted by NMWD’s own data.

MATERIAL DEFECTS IN THE 2021 ADDENDUM BUILT ON THE FOUNDATON OF
THE MATERIALLY DEFECTIVE 2009 (NOT)MITIGATED INITIAL STUDY

20 Operation (Addendum page 3-17) states: “Operation of the project would include pumping of

21

22

water from a well adjacent to Lagunitas Creek, which could result in adverse impacts to fish...if
not appropriately mitigated...As described in the 2009 IS/MND, impacts to Lagunitas Creek as
a result of reduced streamflows during dry years would be mitigated by a release of water
from Kent Lake...to ensure minimum required stream flows...” But did any releases of water
from Kent Lake to mitigate impacts occur in the 2020 dry year summer? No, hone occurred.

Operation (Addendum page 3-17) states (emphasis ours): “In order to understand the
cumulative impacts caused by operating both supply wells...a technical memorandum and
analysis was done by Sutro Science...[that concluded] under low stream flow conditions, such
as those present during the constant rate test in September 2020 groundwater pumping from
the proposed Gallagher well No 2 location could result in a reduction of creek discharge.
However, the magnitude of the reduction would be negligible.”

But did Sutro study the cumulative impact caused by both supply wells? No, it did not. The
Addendum’s assertion is contradicted by its own statement that the study was conducted during
the “pumping from [only] the proposed Gallagher well No, 2 location.” Was the Sutro test
conducted under low stream flows conditions? No, it was not. To the contrary, USGS data from
the SP Taylor gage shows that the Sutro test did indeed take place when MMWD released flows
above that required by WR 95-17. Further, test water pumped by Gallagher well No.2 was
released on site to percolate back into the water table, thus biasing the test results.

As the 2/8/21 Water Board letter (page 3) notes; “the Report did not consider or report the
withdrawals from Gallagher Well No. 1 in combination with Well No. 2 during the 7-day pump
test or the entire study period to evaluation cumulative impacts... The Report states that testing
occurred during the worst case summer drought conditions” but Figure 4 ...indicates that the
highest streamflow during the summer occurred during the pump test period...The 7-day test
seemed to have overlapped with the timing of an MMWD flow release [which] could mask the
ability to detect changes...”

Operation (Addendum page 3-18) states “Based on the Sutro Science hydrological
analysis...any predicted changes in flows would result in negligible impacts in habitat
conditions in Lagunitas Creek...Implementation of Mitigation Measure BR-2 would ensure that
streamflows of Lagunitas Creek would be maintained...”

But has Mitigation Measure BR-2 ensured that streamflows of Lagunitas Creek would be
maintained? No, it has not. And is a reduction in streamflow a fair predictor of all downstream
habitat changes? No, it is not.

A-2-MAR-21-0053
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As the 2/8/21 Water Board letter (page 6) states (emphasis ours): Based on [the small reduction
in streamflow], it was determined that the impacts from groundwater pumping would not
adversely impact aquatic life....However, this parameter is not the only critical parameter.
Reduction in stream flow also affects...habitat quantity and quality...If the minimum 6 cfs flow
cannot be maintained at the Project site, then it is essential to determine if thereis a
scientifically defensible alternative baseflow minimum that will be protective of the aquatic
ecosystem while allowing groundwater withdrawals at the Project site under defined and
guantified groundwater well operating conditions. We suggest that other critical parameters
are incorporated into the evaluation such as : (1)...critical instream habitats quality and
guantify (e.g. pools, riffles and edge habitat); and (2) water quality parameters such as
temperature, DO [dissolved oxygen]...

This more expansive habitat evaluation requested by the Water Board of NMWD below the
Gallagher site is the same habitat evaluation now being done by MMWD above the Gallagher site
(MMWD Board meeting 4/6/21 Item 3) in hopes of providing its own scientifically defensible
alternative baseflow minimum to support MMWD’s planned request to the Water Board for
reduced minimum flows. It is also the same habitat evaluation proposed by SOS as a condition
to withdraw the SOS appeal of NMWD’s Well permit.

SUMMARY: A RED HERRING COVERING A SALMON IMPACT

NMWD’s claim of a human health emergency is a fabrication built on NMWD’s own refusal to trigger
its water rights (Water License 4324B water and Intertie water) that would solve the “emergency” of
its own making. The only real issue here is NMWD’s unpermitted use of salmon water.

If this misuse of salmon water had not occurred, the appeal of the NMWD Gallagher well would not
have been necessary...nor would (arguably) the test and evaluations requested by the Water Board.

But because NMWD irrationally refuses to forego pumping salmon water (and wants us to believe
that .3 cfs + .3 cfs = .3 cfs), these tests have become necessary to ensure that NMWD’s unpermitted
pumping of salmon water does not harm protected species. It would have been much easier if
NMWD had adhered to WR 95-17’s mandate not to pump salmon water in the first place.

Again, SOS remains committed to dropping our appeal if the Commission incorporates

as conditions of the NMWD permit that:

a) NMWD is prohibited from taking salmon water...if there is no water available
above and beyond the salmon water, then NMWD must use Water License 4324B
water and/or Intertie water, not salmon water (defined as the WR 95-17 required
flow at the SP Taylor gage less the flow, if any, from San Geronimo Creek).
Further Water License 4324B water and Intertie water must account for loss in
transmission. For example, if the SP Taylor gage reads 6 cfs and the Pt Reyes gage
reads 4 cfs (a 1/3 loss), then a NMWD additional withdrawal, say of 0.6 cfs (above
and beyond salmon water) must be 0.9 cfs at the SP Taylor gage to account for the
1/3 loss in transmission).

b) If, in any case, flows at the Pt Reyes gage are below those required for salmon at the
SP Taylor gage, then NMWD must do the evaluations and testing proposed in the
2/8/21 Water Board Letter.

In sum, SOS is simply asking NMWD to

e Stop taking salmon water that it is prohibited from taking, but continues to take;
¢ Carry out the mitigation that it said it would do, but didn’t do;

¢ Do the former testing it said it did, but didn’t do; and

e Do the proposed testing it said it would do, but has yet to do.

Is that too much to ask? Apparently so for NMWD. Now the question is: is that too
much to ask Marin County to hold NMWD to?

Thank you for reading the above comments on this confusing (and confused) water use issue.
Gordon Bennett SOS President 5/19/21 A-2-MAR-21-0053
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To: Marin County Board of Supervisors From: Save Our Seashore
Date: July 12,2021 Re:  Gallagher Well Permit 7/13/21 Agenda #18

NMWD claims that their CEQA analysis of the Gallagher Well project must be accepted due to
NMWD’s role as lead agency...notwithstanding that Save Our Seashore has detailed the many
defects in that CEQA analysis.

Save Our Seashore’s position is that Marin County has a public trust obligation and that if NMWD’s
CEQA analysis is defective, it must be rejected.

But, if the County is unwilling to reject NMWD’s CEQA analysis, then we request that the County
enforce the terms of NMWD’s own CEQA analysis by incorporating them into the Gallagher Permit.

NMWD claims that the installation of the 2"d Gallagher well is an urgent matter (a position with
which we disagree)...so urgent that it overrides the need to study potential impacts to the creek and
its Coho, an endangered species (a position with which we also disagree).

But if the matter is so urgent, then the quickest way forward is again that the County enforce the
terms of NMWD’s own CEQA analysis by incorporating them into the Gallagher Permit.

Save Our Seashore does not want to go always to the Coastal Commission, the State Water Board,
or the Department of Fish and Wildlife to remind NMWD of its public trust obligations that rise to
a critical level during dry year summers. Flows during dry year summers is a local issue that calls
for a local solution by requiring NMWD to adhere to the summer dry year commitments in its own
20009 Initial Study pages 19-21 (emphasis ours) :

The existing and new Gallagher Wells will pump water from surrounding gravels and indirectly from
Lagunitas Creek...A reduction in the flow of Lagunitas Creek could have a significant impact on
aquatic wildlife and fish in the stream between the Gallagher Wells site and the Coast Guard Wells
site....The State has established minimum instream flows needed to support fish and wildlife in
Lagunitas Creek [6 cubic feet per second as measured at the USGS Park Gauge from June 16
through November 1 of any dry year]. These same minimum flows would be required in the
section between the Gallagher Wells and the Coast Guard Wells to ensure that pumping from the
Gallagher Wells does not reduce the minimum required flows to a level that adversely affects fish
and aquatic wildlife. Unless flows are maintained at these required levels, there could be an increase
in water temperature and a loss of habitat, and this would be a potentially significant impact on
biological resources...1f the minimum flows are not maintained, then NMWD will request (as part
of its Intertie Agreement) that MMWD release sufficient water to Lagunitas Creek to reestablish
at least the minimum flows.

So NMWD’s own CEQA commitment (above) is what we are requesting that Marin County
incorporate into the Gallagher Permit:

If flows drop below 6 cubic feet per second at the Gallagher Gauge, then
NMWD shall require Marin Water (per the terms of its Intertie Agreement) to
release additional water above and beyond the state-required 6 cubic feet per
second measured at the Park Gauge so that NMWD can pump this additional
water for its customers without impacting fish and wildlife in Lagunitas Creek.
Should the State Water Board and the Department of Fish and Wildlife
determine that a flow other than 6 cubic feet per second at the Gallagher Gauge
is required to protect fish and wildlife, then that alternate flow shall trigger the
Intertie Agreement.

If NMWD’s CEQA analysis is defective, it must be rejected...but if it is fine, it must be followed.
Gordon Bennett, Save Our Seashore President
A-2-MAR-21-0053
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