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View of Trail on McCarthy Property From Cave Landing Road
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Aerial View of Existing Trails

McCarthy Property

Palm Finance Property
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54” tall fencing/gates to consist of:
• Pipe posts placed in concrete
• “T-bar” posts between pipe posts
• Bronze anodized color (pipe and 

gate)
• 54” metal top rail at gate only
• 4-strand wires with 18” bottom 

opening 
• 20’ wide swinging gate (typical)
• Fencing below ridgeline off-set 

20’ from trail
• Fencing along ridgeline located **

40’-80’ from trail, and below 
ridgeline so fencing is not 
included in overviews of coastline

• Add landscaping / to permit fence 
removal upon maturity

54” tall fencing/gates placed as shown

20’ swinging gates placed as shown

18”-24” tall trail marker to consist of
• 2” diameter wood posts and rail
• Posts buried 
• Natural color

18”-24” trail marker placed as shown

S-1 S-2

S-1

S-1

S-2

S-2

S-2

S-2

6”

12”12”

Signage to be installed on private 
fencing.
Signage to be privately maintained.

EXISTING 
CAVE 
LANDING
EASEMENT

EASEMENT

EXISTING CAVE 
LANDING

Updated 3/30/2018
C 6

**
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COUNTY OF SAN LUIS OBISPO

DEPARTMENT OF PLANNING & BUILDING
Marvin A. Rose lnterim Director of Planning & Building

PINAL tOCAt
ACTION NOTICE

APPEAI- PERIOD

REFEr{ENCE #

October 13,2017

Rob and Judi McCarthy
1800 19th Street
Bakersfield, CA 93301 -4315

RECENIED
Ocr 1 62afi

Chlifornia Coastal Commlsston,
Central Coast Area

Dave Watson
P.O. Box 385
Pismo Beach, CA 93448

CORRECTED NOTICE OF FINAL COUNTY ACTION

HEARING DATE: Board of Supervisors - September 19, 2017

SUBJECT: APPeal of McCarthY
County File No. DRC2014 -0A072
Development Plan /Coastal Development

LOCATED WITHIN COASTAL ZONE: YES

The above-referenced application was approved by the Planning Commission, based on the

approved Findings and Conditions, which are attached for your records. This application was

then appealed to the Board of Supervisors. The Board of Supervisors held a hearing on the

appeaf but did not reverse the Planning Commission's. decision on this application.. The
pianning Commission's decision, with its findings, stands and constitutes the County's final

action on the permit. This Notice of Final Action is being mailed to you pursuant to Section

23.02.036(a) of the Land Use Ordinance.

This action is appealable to the Califomia Coastal Commission pursuant to regulations

contained in Coastal Act Section 30603 and the County Coastal Zone Land Use Ordinance

23.0L 043. These regulations contain specific time limits to appeal, criteria, and procedures that

must be followed to appeal this action. The regulations provide that the County's decision does

not become final untiiihe California Coastal Commission's ten (10) working day appeal period

expires and no person has filed an appeal with the Co_astal Commission. This means that no

construction permits can be issued until the Coastal Commission appeal period has expired

without an apPeal being filed.

Exhaustion of appeals at the county level is required prior to appealing the matter to the

California Coastal Commission. This second appeal must be made directly to the California

Coastal Commission Office. Contact the Commission's Santa Cruz ffice at (831) 4274863for
further information on their appeal procedures.

976 Osos Street, Room 300 | San Luis Obispo, CA 93408 | (P) 805-781-5600 | 7-1-1 TTY/TRS
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Page 2 of 2

lf the use authorized by this Permit approval has not been established, or if substantial work on
the property towards the establishment of the use is not in progress after a period of twenty-four
(24) months from the date of this approval or such other time period as may be designated
through conditions of approval of this Permit, this approval shall expire and become void unless
an extension of time has been granted pursuant to the provisions of Section 23.02.050 of the
Land Use Ordinance.

lf the use authorized by this Permit approval, once established, is or has been unused,
abandoned, discontinued, or has ceased for a period of six (6) months, or conditions have not
been complied with, such Permit approval shall become void.

lf you have questions regarding your project, please contact me at (805) 781-5612.

Sin

a

cc:

RAMONA HEDGES
Custodian of Records

California Coastal Commission,
725 Front Street, Suite 300, Santa Cruz, California 95060

Tarren Collins
P.O Box 3063
Shell Beach, CA 9348

(Planning Department Use Only - for California Coastal Commission)

Date NOFA copy mailed to Coastal Commission:

Enclosed: X Staff RePort(s) dated
X Findings and Conditions

976 Osos Street, Room 300 | San Luis Obispo, CA 93408 | (P) 805-781-5600 | 7-1-1TrylTRS
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Attachment 1

FINDINGS - EXHIBIT A

E nv i ro n m e nt al Dete rm i n ation
A. The Environmental Coordinator, after completion of the initial study, finds that although

the proposed project could have a significant effect on the environment, there will not be
a significant effect in this case because revisions in the project have been made by the
project proponent. Therefore, a Mitigated Negative Declaration has been issued on
October 27 , 2016 for this project. Mitigation measures are proposed to address
biological resources, geology and soils, and water and hydrology.

Development Plan
B. The proposed project or use is consistent with the San Luis Obispo Coung General Plan

and the Local Coastal Plan because the use is an allowed use and as conditioned is
consistent with all of the General Plan and Coastal Plan policies.

As conditioned, the proposed project or use satisfies all applicable provisions of Title 23
of the County Code.

The establishment and subsequent operation or conduct of the use will not, because of
the circumstances and conditions applied in the particular case, be detrimental to the
health, safety or welfare of the general public or persons residing or working in the
neighborhood of the use, or be detrimental or injurious to property or improvements in
the vicinity of the use because the proposed relocation of the trail does not generate
activity that presents a potential threat to the sunounding property and buildings. The
new trail alignment provides a safer less steep alignment with a more stable surface.
This project is subject to Ordinance and Building Code requirements designed to
address health, safety and welfare concerns.

The proposed project or use will not be inconsistent with the character of the immediate
neighborhood or contrary to its orderly development because the trail is similar to, and
will not conflict with, the sunounding lands and uses.

c

D

E

F The proposed project or use will not generate a volume of traffic beyond the safe
capacity of all roads providing access to the project, either existing or to be improved
with the project because the trail is located on Cave Landing Road, a local road
constructed to a level able to handle any additional traffic associated with the project.

Coasfa/ Access
H. The proposed use is in conformity with the public access and recreation policies of

Chapter 3 of the Califomia Coastal Act, because the project will not inhibil access to the
coastal waters and recreation areas.

Arch eol og ic al Se n sitive Area
G. The site design and development incorporates adequate measures to ensure that

archeological resources will be acceptably and adequately protected because the project

avoids archaeological resources and is conditioned to include a monitoring plan which
will require a qualified professional approved by the county to monitoring any ground

disturbing activities.

Pagel otZ
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Attachment 1

Sensdlve Resource Area
l. The development will not create significant adverse effects on the natural features of the

site or vicinity that were the basis for the Sensitive Resource Area designation, and will
preserve and protect such features through the site design. The new trail alignment will

include erosion management and will located on less steep slopes, and as such will not

create significant adverse impacts..

Natural features and topography have been considered in the design and siting of all
proposed physical improvements because the project is designed to avoid switchbacks
or other design features that could result in trail cutting and resulting erosion, and the
project includes mitigation measures including requirements to control drainage and
erosion.

K. The proposed clearing of topsoil, trees, is the minimum necessary to achieve safe and

convenient access and siting of proposed structures, and will not create significant
adverse effects on the identified sensitive resource, because the new trail alignment will
include erosion management and be located on less steep slopes. A minor section of
the trail is proposed in coastal sage scrub habitat, but will not have a significant impact
on that habitat and reduces impacts associated with long term maintenance and erosion
associated with alternative designs that avoid scrub but include more switchback
features.

L. The soil and subsoil conditions are suitable for any proposed excavation and trail siting,

design and site preparation and drainage improvements have been designed to prevent

soil erosion, and sedimentation of streams through undue surface runoff.

Page 2 of 2
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STATE OF CALIFORNIA - NATURAL RESOURCES AGENCY 

CALIFORNIA COASTAL COMMISSION 
725 FRONT STREET, SUITE 300 
SANTA CRUZ, CALIFORNIA 95060-4508 
(831) 427-4863 FAX (831) 427-4877 

WWW.COASTAL.CA.GOV 

CENTRAL COAST DISTRICT OFFICE 

To: 

October 20, 2017 

Marvin Rose, Interim Planning Director 

COMMISSION NOTIFICATION OF APPEAL  

San Luis Obispo County Planning Department 
976 Osos Street, Room 300 
San Luis Obispo, CA 93408 

From: Susan Craig, Central Coast District Manager 

Re: 

Please be advised that the coastal development permit decision described below has been appealed to the 
California Coastal Commission pursuant to Public Resources Code Sections 30603 and 30625. Therefore, 
the decision has been stayed pending Commission action on the appeal pursuant to the Public Resources 
Code Section 30623. 

Commission Appeal No. A-3-SLO-17-0062 

LOCAL PERMIT #: 

APPLICANT(S): 

DRC2014-00072 

Rob and Judi McCarthy 

DESCRIPTION: Allow relocation and construction of a public trail to the neighboring property 
to the west by amending the trail's legal description in the existing access 
easement (Cave Landing easement). 

LOCATION: North side of Cave Landing Road, 2300 feet SE of intersection of Avila Beach 
Drive and Cave Landing Road, Avila Beach, San Luis Obispo County 

LOCAL DECISION: Approval With Special Conditions 

APPELLANT(S): California Coastal Commissioners Erik Howell and Aaron Peskin 

10/17/2017 DATE APPEAL FILED: 

The Commission appeal number assigned to this appeal is A-3-SLO-17-0062. The Commission hearing 
date has not been scheduled at this time. Within 5 working days of receipt of this Commission Notification 
of Appeal, copies of all relevant documents and materials used in the San Luis Obispo County's 
consideration of this coastal development permit must be delivered to the Central Coast District Office of 
the Coastal Commission (California Administrative Code Section 13112). Please include copies of plans, 
relevant photographs, staff reports and related documents, findings (if not already forwarded), all 
correspondence, and a list, with addresses, of all who provided verbal testimony. 
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COMMISSION NOTIFICATION OF APPEAL  

2 Page  

 
A Commission staff report and notice of the hearing will be forwarded to you prior to the hearing. If you 
have any questions, please contact Daniel Robinson at the Central Coast District Office. 

cc: Rob and Judi McCarthy  
Tarren Collins 
Dave Watson 
Brian LoConte 
Kerry Brown, Planner, San Luis Obispo Planning Department 
Fred Collins 
Avila Valley Advisory Council 
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Reasons for Appeal: San Luis Obispo County Coastal Development Permit Application DRC2014-
00072 (McCarthy/San Miguelito Group Trail Relocation) 

San Luis Obispo County approved a coastal development permit (CDP) to allow relocation of a deed 
restricted public access trail from the Applicant’s (McCarthy’s) property to a neighboring property to the 
west (owned by San Miguelito Group), including construction of the new relocated trail primarily on the 
San Miguelito Group property, with both properties being located on the northeast (uphill) side of Cave 
Landing Road in the community of Avila Beach. The relocated trail would be five feet wide and 
constructed of decomposed granite. The trail would begin about 200 feet northwest of the Pirate’s Cove 
parking area on Cave Landing Road, and it would extend to the top of Ontario Ridge. The project also 
includes extinguishing the existing public access easement on the McCarthy property, and encumbering 
a new public access easement on the San Miguelito Group property. In addition, the project includes 
signage and dodgeway access features, and benches at an overlook location, as well as a maximum 54-
inch-tall wire fence (with some barbed wire strands) and gates along the McCarthy property with a 
series of ‘No Trespassing’ signs, all of which would effectively block the public from use of the existing 
public access trail on the McCarthy property, which would not be decommissioned otherwise. The site is 
located in the Local Coastal Program’s (LCP’s) Residential Rural land use category and within the 
LCP’s San Luis Bay Coastal planning area. The County-approved project raises LCP conformance 
issues and questions as follows: 

The County-approved project is located in the LCP-designated Ontario Ridge Sensitive Resource Area 
(SRA) on the slopes above the parking area for Pirate’s Cove Beach. Pirate’s Cove Beach is a popular 
public beach access area and scenic overlook that is connected to a popular public access trail that 
stretches from the Pirate’s Cove parking area up and across the McCarthy property to the top of the 
ridge, and ultimately to Pismo Beach along the top of the ridge and to Sycamore Mineral Springs down 
the opposite side of the ridge. A separate existing trail also extends from the Pirate’s Cove parking area 
to Pismo Beach along the blufftop as well, and the entire area is a highly popular public access and 
recreational hub. The existing trail on the McCarthy property is well used and very popular because the 
trail is located adjacent to and connects with all of these related public access features, it provides 
dramatic and sweeping vistas of the ocean and coastline, and it provides for a unique and long-standing 
user experience due to its relative steepness extending to the top of the ridge. The County-approved 
replacement trail would provide a similar, albeit different, experience that would be generally more 
meandering and have a more gradual ascent and descent than the existing trail, and be located generally 
farther to the west and farther away from the access ‘hub’ features identified above with a reduced (but 
still dramatic) coastal vista to the south. 

The Coastal Act and the LCP require that existing public accessways be protected and that public access 
be maximized (including Coastal Act Sections 30210 and 30211, and LCP Public Access Policies 1 and 
2). It is not clear whether the County-approved project conforms to these policies because it effectively 
removes existing access (by blocking off the existing trail), albeit with replacement access, and would 
reduce access for those members of the public who enjoy the existing trail for its unique attributes that 
are difficult to emulate in a replacement trail. In addition, the approved project includes a series of 
related elements, such as property-line fencing and no trespassing signs, which will further reduce public 
access and adversely impact the public access experience at this location.  

In addition, Ontario Ridge forms an important scenic backdrop for the coastal areas of Avila Beach and 
Pismo Beach, and for the overall Pirate’s Cove public access and recreational area, and it is part of a 
significant public viewshed, including as evidenced by its SRA designation in the LCP. The LCP 
includes a suite of visual and scenic resource protection policies and a specific set of standards for 
development in SRAs. Per the LCP, new development must be sited to protect scenic views, minimize 
visibility from public view corridors, be located in the least visible portion of the site, minimize 
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structural height and mass by using low-profile design, and be subordinate to and blend with the rural 
character of the area (including LCP Visual and Scenic Resources Policies 1, 2, 4, and 5, and LCP 
Coastal Zone Land Use Ordinance (CZLUO) Section 23.04.210(c)). The County-approved project 
appears inconsistent with these requirements because the project includes property-line barbed fencing, 
gates, and no trespassing signage that would be prominent in the public view in a way that will degrade 
the character of this significant scenic public viewshed. Furthermore, it appears that alternative project 
designs, including particularly in terms of fencing and signage, are available that can avoid and better 
minimize visual and scenic resource impacts regardless of trail location options. In addition, the project 
would create a new developed trail on the side of an undeveloped portion of the hillside SRA that would 
degrade the public view, and the project does not address LCP consistency on this point, including any 
mitigation for such impacts if unavoidable. 

The County-approved project is also located within an LCP-designated Archaeologically Sensitive Area 
(ASA). The LCP requires that archaeological resources, including ASAs, be protected and preserved, 
with the highest priority given to avoiding disturbance of the resources (including LCP Archaeology 
Policies 1, 4, and 5, and CZLUO Section 23.07.104). The County’s approval raises issues with these 
requirements because it appears to allow portions of the project to be constructed on and/or adjacent to 
identified archaeological resources. Comments received on the project by the County include those from 
the Northern Chumash Tribal Council indicating that the Tribe does not support the County-approved 
project. It is not clear that the full scope of archeological and Native American issues have been 
appropriately addressed as required by the LCP. 

The County-approved project is also located within an LCP-designated Geologic Study Area. The 
approved trail construction is located on a steep slope and in an area known for overall geologic 
instability (including due to faults, landslides, unconsolidated soils and slopes, erosion, etc.). The LCP 
requires that new development ensure structural stability while not creating or contributing to erosion or 
geological instability (including LCP Hazards Policies 1 and 2, and CZLUO Section 23.07.086). The 
approved project includes substantial areas of cut and fill for the new trail, and potential retaining walls 
and engineered drainage and erosion control devices on multiple sections of the site. It is not clear if the 
project can ensure safety from, and not contribute to, geologic hazards, and it appears to raise LCP 
hazard avoidance and minimization issues as well. 

In addition, the County-approved project is located on the slopes along Ontario Ridge, as described 
above. Ontario Ridge is well known to include a rich mosaic of oak woodlands, wetland seeps, and 
drainages that intermix with chaparral and grassland habitats. Much of this area is environmentally 
sensitive habitat area (ESHA) per the LCP and requires protection (including ESHA Policies 1, 2, and 
3). It is not clear from the County action notice if these habitats/ESHA extend onto or are located in 
close proximity to construction areas, and to what degree such resources may require additional 
protection (the County-approved project includes only mitigation for bird and raptor species protected 
by the Migratory Bird Treaty Act and Fish and Game code). As such, the County-approved project may 
also raise LCP ESHA protection issues.  

And finally, the County-approved project also raises a series of concerns and questions related to each of 
the above-mentioned topical issue areas associated with the manner in which it affects and/or is affected 
by other development plans in this area (e.g., by San Miguelito Group), how it relates to trail 
connectivity issues between this area and both Avila Beach and Pismo Beach, and whether there are 
feasible alternatives that could better protect and provide public access in a manner that maximizes 
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public utility (e.g., improving the existing trail, both improving the existing trail and providing a new 
trail, addition of overlook improvements atop the ridge, etc.).  
 
In short, the County-approved project raises questions regarding its consistency with Coastal Act and 
LCP public access requirements, as well as the LCP’s public view, archaeology, hazards, and ESHA 
protection policies and related requirements, and the County-approved project warrants further 
Commission review and deliberations regarding these issues. 
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   F10 & 11 
 
 

ADDENDUM 
 
July 9, 2014 
 
 
TO:  Coastal Commissioners and Interested Parties 
 
FROM: Lisa Haage, Chief of Enforcement 
 
SUBJECT: ADDENDUM TO ITEM NOS. F10 & 11 - CEASE AND DESIST ORDER NO. 

CCC-14-CD-02 AND NOTICE OF VIOLATION NO. CCC-14-NOV-01 
(ROBERT & JUDITH McCARTHY) 

 FOR THE COMMISSION MEETING OF July 11, 2014 
 
 
The objectives of this addendum are: (1) to update the record by supplementing it with several 
documents that Commission staff received after the staff report was issued, and (2) to provide 
staff’s responses to issues raised, which responses are hereby incorporated into the 
Recommendations and Findings for Cease and Desist Order and Recordation of a Notice of 
Violation.    
 

I.  Documents Received. Documents included in this addendum are: 
 

Letters of support of Staff’s Recommendations (in order of date received): 
 

1. Letter from San Luis Obispo County Supervisor Adam Hill dated June 26, 2014 
2. Correspondence from Beth Ralston dated June 28, 2014  
3. Correspondence from Diana DeGarmo dated June 28, 2014  
4. Correspondence from Chris Dickson dated June 29, 2014  
5. Correspondence from Glen Dickson dated June 29, 2014  
6. Letter from Bill Denneen dated July 3, 2014  
7. Correspondence from Wanda McDonald dated July 4, 2014  
8. Correspondence from Christopher Hamma dated July 8, 2014  
9. Correspondence from Travis Rushing dated July 8, 2014  
10. Letter from Sierra Club Santa Lucia Chapter dated July 8, 2008 
11. Correspondence from David Zbin dated July 8, 2014  
12. Correspondence from Reggie Santos dated July 8, 2014  
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13. Correspondence from Lena Rushing dated July 8, 2014  
14. Correspondence from Matthew Rice dated July 8, 2014  
15. Correspondence from Amber Eckert dated July 8, 2014  
16. Correspondence from Tim O’Neill dated July 8, 2014 
17. Correspondence from David Georgi dated July 8, 2014 
18. Correspondence from Susan Kent dated July 8, 2014  
19. Correspondence from Judy West dated July 8, 2014    
20. Correspondence from Perry Judd dated July 8, 2014  
21. Correspondence from Ginger Cochran dated July 8, 2014  
22. Correspondence from Charles Beaudoin dated July 8, 2014  
23. Correspondence from Maria Santos dated July 8, 2014  
24. Correspondence from Marcia Guthrie dated July 8, 2014  
25. Correspondence from Seth Souza dated July 9, 2014  
26. Correspondence from Bridget Benson dated July 9, 2014  
27. Correspondence from Kriste Judd dated July 9, 2014  
28. Correspondence from Kim Malcom dated July 9, 2014 
29. Correspondence from Sue Sloan dated July 9, 2014 
30. Letter from Tarren Collins dated July 9, 2014   
 

 
Letter not supporting Staff’s Recommendations (in order of date received): 
 

1. Correspondence from Raymond Gamma dated July 8, 2014  
 

Mr. Gamma’s stated reason for not supporting the issuance of the cease and desist order is the 
right to protect one’s property from trespassers. Staff notes that in this particular case, the 
publics’ use of a County-held access easement on the McCarthys’ property is not in fact 
trespassing, as the public has a possessory interest in that portion of the McCarthys’ land.  

 
Additional correspondence from the McCarthys’ counsel:  
 

1. Letter from Gregory Sanders of Nossaman LLP, on behalf of the McCarthys, dated 
July 8, 2014  

 
 

II. Responses to Correspondence from the McCarthy’s Counsel: 
 
As the McCarthys’ July 8th letter (attached hereto) was submitted to Commission staff weeks 
after the Statement of Defense deadline, Commission staff was not afforded the opportunity to 
respond to the defenses in the June 27, 2014 Staff Report. Staff has excerpted text from 
arguments made in this supplemental submittal and has provided an brief response to each. As a 
preliminary matter, we note that many of the arguments raised in the July 8 letter are 
restatements of allegations raised in previous correspondence from the McCarthys and their 
counsel, to which Commission staff has responded at greater length beginning on page 32 of the 
Staff Report, but as a courtesy, we respond also below.  
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McCarthys’ Defense Alleged  
 

1. “There is no evidence in the record that the public has any ownership interest or right to 
use any of the ‘trails’ in the so-called Ontario Ridge System of Trails…without a trail 
that is lawfully available for use by the public, the County easement located on the 
Property cannot provide access to the coast as the Commission contends in the Notice of 
Violation…. Determination of the existence of a prescriptive right is the province of the 
courts. The only theory by which the Coastal Commission can determine that the so-
called Ontario Ridge System of Trails feeds the County easement and provides access to 
the ocean is to conclude that a prescriptive right in favor of the public exists in the 
‘system of trails…Accordingly, as documented in our letter to you [sic] on March 6, 
2014, the Commission cannot find and is without jurisdiction to enforce any finding that 
the McCarthys are blocking or impeding public access.”  

 
Commission Response:  
 
The Commission’s jurisdiction over the development at issue, and its authority for issuance of 
the Order, is based on the fact that the development lacks the requisite permit, rather than a 
finding regarding either an easement or prescriptive rights.  While it is true that the 
unpermitted development here blocks public access, the underlying violation is the failure to 
comply with the requirements of the LCP and Coastal Act.  It is undisputed that the 
development at issue counts as “development” for purposes of the Coastal Act and the LCP.  
The only question is whether an exemption in the LCP applies.  Based on the express language 
of the LCP, the County’s finding that the trail “provides legal access to and views of the 
tidelands” is sufficient to render the exemption inapplicable, and thus, to render the 
development subject to the permit requirements. The LCP says the applicability of the 
exemption is based not on an adjudication of prescriptive rights, but on the “opinion of the 
Planning Director.”  
 
The Planning Director has clearly stated his opinion regarding the development on this 
property, the effect of which is that it clarifies the appropriate application of the LCP to this 
development, meaning that the development at issue required but lacks a Coastal Development 
Permit.  Moreover, the County’s opinion was reasonable given the history and extent of public 
use on the segment of trail on the McCarthys’ property and in the surrounding area.  Moreover, 
the opinion issued by the County (see Exhibit 18 to the Staff Report) addresses views as well as 
public access, which, pursuant to the LCP, serves as an independent basis for the opinion. 
 
The LT-WR case cited by Mr. Sanders held that the “authority to adjudicate the existence of 
prescriptive rights for public use of privately owned property,” but that was in the context of a 
Commission action seeking to protect an inland trail for recreational use, where the 
Commission had no independent statutory basis for orienting to the potential for prescriptive 
rights.  In that instance, the Commission had not relied upon, and the case did not involve, 
Public Resources Code section 30211, which specifically charges the Commission with 
protecting the public’s “right of access to the sea where acquired through use.” 
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Finally, as thoroughly discussed in the Staff Report, these Orders address development that is 
not only in an area of probable prescriptive public rights, but which is also both unpermitted 
and inconsistent with a public access easement held by the County. 
 
McCarthys’ Defense Alleged  
 

2. “Inasmuch as there has been no coastal development permit issued for use of the County 
easement as a public trail or de minimus waiver approved, the County easement cannot 
be used by the public as a trail. Accordingly, the Commission cannot maintain the 
Enforcement Action on the basis that the McCarthys have blocked access to a public 
trail.”  
 

Commission Response:  
 
The McCarthys counsel appears to be implying that the easement and its use are not legal 
because the County did not seek a CDP.  In fact, Section 30106 of the Coastal Act requires a 
permit for “changes in the intensity of use”.  Here, Commission staff is aware of no evidence to 
suggest that the County’s acquisition of an easement effected any change in intensity of use of 
the property, nor that it in any other way constituted development.  In fact, all the evidence is to 
the contrary—that the easement did not create public use, but rather it codified and endorsed the 
public’s ongoing use of the trail.  Mr. Sanders’ letter appears to assume that the County’s 
acquisition of the easement was accompanied by some sort of public announcement that 
increased the use of the trail, but he provides no evidence of this.  Accordingly, this is pure 
speculation. 
 
On the other hand, the erection of the fence had a clear impact on the use of the land.  The 
California Supreme Court affirmed in Pacific Palisades Bowl Mobile Estates, LLC v. City of Los 
Angeles (2012), 55 Cal. 4th 783, 795, that a decrease in intensity of use constitutes development 
as well as an increase. Contrary to his speculation, we have received numerous reports of 
members of the public no longer being able to use the trail as a result of the fences, gates, and 
signs. Thus, since the McCarthys’ development resulted in a diminution of use, it did constitute 
development that, in the absence of a valid exemption, required a permit.  
 
Finally, but critically, this comment again assumes, incorrectly, that the present enforcement 
action is dependent upon a finding that the McCarthys are blocking access to a public trail.  As 
indicated above, the Orders are based on the fact that the development lacks the requisite 
permit, and while it is true that that permit requirement is related to the issue of public rights of 
access, the existence of such a right is not a prerequisite to the establishment of the permit 
requirement. 
 

 
3. The McCarthys allege that the staff report is “replete with” unsubstantiated allegations, 

including those listed below:  
 

a. “The property is home to various sensitive habitat areas.”  
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Commission Response:  

 
Again, the presence or absence of a habitat type on the property is irrelevant to the 
Commission’s authority to issue the cease and desist order. However, it should be noted that 
the Commission previously found, in the adopted findings for the denial of the McCarthys’ 
CDP No. A-3-SLO-11-061, that the Property is located on Ontario Ridge, “well known to include 
a rich mosaic of oak woodland, wetland seeps, and drainages that intermix with chaparral and 
grassland habitats.”1 Those findings are hereby incorporated herein.   
 
It is unclear what exactly the McCarthys contest regarding the statement that these habitat-
types are ‘sensitive’; this adjective carries with it no legal bearing with respect to the LCP, and is 
merely reflective of the fact that these habitat areas are important and can be easily harmed. 
Full-grown oak trees can die if soil above their roots is compacted; wetland seeps – areas where 
subsurface groundwater reaches the surface – can have associated transitional riparian 
vegetation, which cannot persist absent the seep.  
 

b. “The signs, gates, fences, footing and support structures preclude wildlife 
movement on the Property.”  
 

Commission Response:  
 

As described in the Staff Report, and as illustrated in photographs identified as Exhibits 24 and 
28 to the Staff Report,the McCarthys elected to utilize six-foot high, five-strand barbed wire 
fences and field fencing on their property. As discussed in the Staff Report, animals can easily 
become entangled in barbed wire fencing; this phenomenon has been well documented in a 
variety of studies and reports such as: 
http://wildlifefriendlyfencing.com/WFF/Injuries_files/vdr%201999%20fencekill%20vic%20nat.
pdf.  Moreover, field fences, by their very design, preclude wildlife passage, particularly when 
they are over six-feet in height.  
 
 

c. “The signs, fences and gates on the Property preclude public use of the portion of 
the Ontario Ridge Trail on the McCarthy’s property 
 

Commission Response:  
 

It is unclear how the McCarthys’ counsel intends this comment to be taken.  It is further unclear 
how fences, gates, and a variety of ‘no trespassing’ signs would fail to impede public use of the 
trail.  When staff visited the location on June 17, 2014, the signs and fences and gates clearly 
affected the extent and nature of the access, and while some of the gates were open, there were 
many stretches of fencing with no gates.  There were also signs in place purporting to prohibit 
access.  As a result, the views were impeded and the trail was certainly rendered uninviting. The 

1 A-3-SLO-11-061 Revised Findings at Page 22, adopted July 25, 2013 
(http://documents.coastal.ca.gov/reports/2013/8/Th24b-8-2013.pdf)  
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attached letters from members of the public tend to substantiate the notion that this area had been 
impeded.   
 

d. The fences and gate on the Property constitute substantial impediments to access 
and view, including views of the tidelands.” 

 
Commission Response:  
 
See above response.  
 

e. The McCarthys erected intentionally misleading signs.”   
 
Commission Response:  
 
The signs, including those posted after Commission staff sent a Notice of Violation letter on 
February 20, 2014, are located on the County easement and purport to demarcate the area as 
private. As the easement is not in fact ‘private,’ the signs are plainly misleading. Furthermore, 
the sign indicating that the property was closed for ‘plant rehabilitation’ was in the exact same 
type-face and style as those placed by public resource entities; installation of such a sign, to 
preclude access to a County access easement, was indeed misleading, and it is legitimate to infer 
that the party who generated and/or posted a sign intended it to convey the meaning that is plain 
on its face.  
 

f. “The width of the gate results in an unlawful reduction in the size of the County 
easement.” 

Commission Response:  
 
This assertion by the McCarthys is a reiteration of the assertion addressed as Allegation No. 9 
(on page 21 of the Staff Report) and responded to in the Staff Report; in neither context did the 
McCarthys provide any evidence or rationale indicating that staffs’ analysis is in any way 
erroneous. In short, the easement is required to be 20-feet wide, so a gate, even if opened, that is 
15-feet wide and bounded on either side by high fences, would naturally be violative of the 
easement terms.  
  

g. “The McCarthys will suffer no liability in the event of injuries, or worse, 
sustained on the Property.”   

 
Commission Response:  
 
As a point of clarification, the portion of the Staff Report responding to the McCarthys’ 
Statement of Defense discusses, in the response to Allegation Nos. 16 and 17, how California 
law provides various protections from liability for landowners; there is no explicit statement that 
the McCarthys “will suffer no liability.”  Further, as with the McCarthys’ previous claim, staff 
addressed this subject matter at length in the Staff Report in response to Allegation Nos. 16 and 
17 (page 21); the McCarthys appear to disagree with the information provided, and reassert this 
issue, without explanation.  
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h. “The McCarthys breached a confidentiality requirement by revealing the 

substance of negotiations to settle the Enforcement Action.”  
 
Commission Response:  
 
It is standard legal practice to treat settlement negotiations as confidential. The Commission staff 
reached out to the McCarthys in an attempt to resolve this matter amicably. 

 
i. The McCarthys knowingly undertook ‘development’ on the Property without a 

coastal development permit.  
 
Commission Response:  
 
There doesn’t seem to be any question that development was undertaken by the McCarthys 
knowingly.  Moreover, the unpermitted development has been maintained and even added to by 
the McCarthys in the months after they were contacted first by the County and then by the 
Commission staff to inform them that their actions required and lacked a Coastal Development 
Permit. 
 
 

j. Harm resulting from unpermitted development on the Property is significant. 
 
Commission Response:  
 
As discussed on Pages 13 to 14 of the Staff Report, impacts to public access and a protected 
viewshed are in fact substantial and ongoing; nothing in the McCarthys’ July 8th letter provides 
evidence to the contrary. Furthermore, responses to the prescriptive rights questionnaire  
(summarized and attached as Exhibit 9 to the Staff Report) and the letters from the public 
(attached to this addendum) provide additional indicia of the considerable impact on public 
access that the unpermitted development has had.  
 
McCarthys’ Defense Alleged 
 

4. “The McCarthys proceeded in good faith reliance to erect the fences and gate on the 
opinion of the County that such fences and gate are exempt from the requirement to 
obtain a coastal development permit.”  

 
Commission Response:  

 
As a preliminary matter, “good faith” does not create an exemption from permitting 
requirements, nor from the requirement to comply with the LCP and Coastal Act; therefore, this 
defense is not directly relevant to whether the development constitutes a violation or whether 
the Commission is authorized to issue the proposed orders. If the McCarthys had removed the 
development when they received the County’s February 7, 2014 letter clarifying its status, this 
assertion could be considered relevant to the question of the propriety of penalties.  However, 
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penalties are not at issue at this stage.  Moreover, the facts suggest the opposite. Moreover, the 
facts do not appear to support this assertion.  The McCarthys were explicitly notified on 
February 7, 2014, by the County that the development was not exempt, and they continued to 
maintain the unpermitted signs, gates, and fences, and even erected additional unpermitted 
development thereafter.  
 
McCarthys’ Defense Alleged 
 

5. “[t]he Finding of Fact proposed by the Commission staff that ‘the McCarthys knowingly 
undertook ‘development’ [on the property] …as defined by Coastal Act Section 30106, 
without a coastal development permit’ is unfounded and counterfactual.” 

 
Commission Response: 
 
The McCarthys were on constructive notice of the existence of the County access easement as it 
was duly recorded in their chain of title. Moreover, on any given day, hikers are continually 
traversing the trail; the use is open and notorious – observation of such use alone would have 
triggered an average person to inquire as to the status of the trail even if they had not yet read 
their title report. Given the constructive knowledge imputed to the McCarthys regarding the 
presence of the access easement, unpermitted development undertaken to preclude public 
recreation and access in the area is unequivocally ‘knowing and intentional.’   
 
Furthermore, even assuming arguendo that the McCarthys were not aware of the easement, the 
McCarthys refused to remove the development even after being notified by the County, on 
February 7, 2014, that they were required to do so as it was inconsistent with the public’s use of 
the easement. The McCarthys maintained the unpermitted development after this notification by 
the County and an additional notice by Commission staff on February 20, 2014, and 
significantly, even added additional unpermitted development at some time prior to May 5, 2014.  
 
McCarthys’ Defense Alleged 
 

6. “The McCarthys were unaware of the County easement themselves until informed of its 
existence by Ms. Griffin’s letter. The documents creating the easement were not recorded 
until shortly before the escrow closed on the McCarthy’s acquisition of the Property and 
after the preliminary title report for the Property was prepared.”  

 
Commission Response: 
 
The McCarthys allege, within the same document, both that they were unaware of the County 
easement until Ms. Griffin’s February 7, 2014 letter, and that they had approached the County as 
early as March 13, 2013 (almost a year before) regarding relocation of the trails (“relocation of 
the County easement (which the easement document gives him the clear right to do)….”).   
Regardless of the genuine timeline of the McCarthys’ actual knowledge of the easement, by their 
own admission in the July 8th Letter, they were on constructive notice as the easement was 
recorded in their chain of title. Even if the McCarthys did not read their final title report, and did 
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not know earlier as the correspondence indicates they did, and even if they weren’t put on actual 
notice by the public use of the path, this would not have any bearing on whether the Commission 
may issue the cease and desist order to address unpermitted development, nor whether the 
development is consistent with the LCP and Coastal Act.  And even if they did not have notice 
by any of the myriad methods described above, at best that might mean that the McCarthys 
might question a failure of the preceding owner to disclose the easement, but it still has no 
bearing on whether the Commission may issue the cease and desist order, or whether, as 
discussed above, the McCarthys conducted and maintained the development in ‘knowing and 
intentional’ violation of the LCP and Coastal Act.  
 
McCarthys’ Defense Alleged 
 

7. “As we advised in our letter of March 6, 2014, the McCarthys were motivated, in part, to 
erect the fences and gate to protect those using the easement on their property from 
obvious dangerous conditions.”  

 
Commission Response: 
 
As enumerated in staff’s response to Allegation No. 17 in the Staff Report, the McCarthys’ 
motivation for erecting the development is irrelevant as to whether a permit was required for the 
fences, gates, and signs. If the McCarthys wish to diminish any perceived risks of the easement, 
they are free to continue to pursue relocation of the easement to a ‘safer’ area with the County, 
even after the subject orders issue, as long as the proposed new location is consistent with the 
legal rights of all parties, and all applicable laws.   
 
McCarthys’ Defense Alleged 
 

8. “Long prior to the eruption of the dispute over the fences and gate, Mr. McCarthy 
engaged a consultant, had plans prepared for relocation of the County easement…and 
engaged County of San Luis Obispo staff and policy makers in a dialogue to improve the 
location of the trail.”  

 
Commission Response: 
 
It seems that the implication of this statement is that the Commission should abandon the present 
enforcement action in favor of pursuing a cooperative relocation of the easement with the 
McCarthys and the County, presumably while the unpermitted development remains in situ. It is 
worth noting that nothing in the extant Commission action in any way precludes the McCarthys 
from developing a relocation plan to which the County would be amenable. This however would 
not resolve the Coastal Act violations on the Property or restore full public access in the 
meantime; the issuance and enforcement of the cease and desist order would.   
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LAW OFFICE OF TARREN COLLINS 
P.O. Box 3063 

Shell Beach, CA 93448 
Tel: (805) 773-0233 

                                                   
 

        July 9, 2014 
 
California Coastal Commission 
Sent via email to Heather.Johnston@coastal.ca.gov 
 
 Re: Agenda Items F10 & F11 (Ontario Ridge Trail; Cease and Desist Order and Notice 
of Violation against Robert and Judith McCarthy) 
 
Dear Chair Kinsey and Members of the Coastal Commission: 
 
 I am a Shell Beach resident and an attorney specializing in land use and Coastal Act 
issues.  I hike the Ontario Ridge Trail five to six times a week, and I have been hiking there 
regularly since 2001.   This is a very popular trail, with exceptional views of the coast line. 
 
 Please follow your staff’s recommendation to issue a Cease and Desist Order and a 
Notice of Violation to the McCarthy’s for constructing illegal fences blocking public access to 
the recreational easement on their property.  The McCarthy’s construction of fences across and 
along the easement, and their failure to remove them, clearly violate the Coastal Act. 
 
 You might imagine how we watched with dismay as the McCarthy’s erected 6 foot 
fences in December and January, eventually blocking our access to a public recreational 
easement with tall fences, barbed wire wrapped gates and “No Trespassing” signs.   Many of us 
who hike this trail contacted Coastal Commission staff and the County of San Luis Obispo to 
protest. 
 
 To let my fellow hikers know what they could do to fight for our right to hike this trail, I 
created the “Save Ontario Ridge Trail” Facebook page, which has 1588 followers in agreement 
that the unpermitted fences, gates and signs must be removed as expeditiously as possible. 
 
 I commend your staff for their excellent work on this disturbing matter of illegal fences 
blocking our access to a popular hiking trail on a deeded public recreational easement.  In 
particular, I thank Linda Locklin, Dan Carl, Heather Johnston and your Executive Director Dr. 
Charles Lester for their exemplary work to free our trail from the gestapo-like tactics employed 
by the McCarthy’s. 
 
 Your staffs’ excellent report makes it crystal clear that the fences, gates and signs erected 
by Robert and Judith McCarthy are in violation of the Coastal Act and must be removed.  Your 
staff demolishes the McCarthys’ quasi legal arguments.  The McCarthys’ have no legally 
justified defense for refusing to remove their impediments to a public recreational easement long 
used by hikers.  (Your staff has documented public use of this trail back to 1960.)  The illegal 
fences and gates also impede wildlife, and obstruct the spectacular views of the coast. 
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California Coastal Commission Comment 
Ontario Ridge Trail 
July 9, 2014                                
Page Two 

 

 
 The McCarthy’s exhibited a blatant disregard for the public’s easement rights when 
knowingly fencing off the public trail on Ontario Ridge.   Their continued refusal to comply with 
your staffs patient efforts to resolve this situation amicably, along with their self-serving 
statements, bring to mind the image of a two year-old with his fingers stuck in his ears screaming 
“LALALALA!”   Clearly no one can reason with these folks regarding their malicious actions.    
The McCarthy’s are literally the “poster child” for you to exercise of your new power to levy 
administrative fines! 
  
 Therefore, if ever the was a case where the Coastal Commission should impose fines to 
deter violators from blocking access to the coast, this is it! 
 
 Please issue the Cease and Desist Order and Notice of Violation, and also impose a hefty 
fine on the McCarthy’s to deter others from blocking the public’s access. 
 

 

           Sincerely, 

 

 

           Tarren Collins 
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  F10 &11 
Staff: Heather Johnston – SF 

Staff Report: June 27, 2014 
Hearing Date: July 11, 2014 

 
 

STAFF REPORT: Recommendations and Findings for Cease and 
Desist Order and Recordation of a Notice of Violation  

 
 
Cease and Desist Order No.:  CCC-14-CD-02 
 
Notice of Violation No.:  CCC-14-NOV-01 
 
Related Violation File:  V-3-14-0012 
 
Property Owner: Robert and Judith McCarthy  
 
Location: Property identified by County of San Luis Obispo as 

Assessor’s Parcel Numbers 076-231-063 and 076-231-065.  
 
Violation Description: Violations include installation of unpermitted fencing, 

gates, signage, footings and support structures. This 
unpermitted development precludes wildlife ingress and 
egress from the property; physically and psychologically 
dissuades and prevents use of a public trail; and impedes 
public views of the coast from the public trail.   

 
Persons Subject to these Orders: Robert and Judith McCarthy  
 
Substantive File Document:  1. Public documents in Cease and Desist Order file No. 

CCC-14-CD-02 and Notice of Violation file No. CCC-14-
NOV-01 

 
 2. Appendix A, and Exhibits 1 though 28  of this staff 

report 
 
CEQA Status: Exempt (CEQA Guidelines (CG) §§ 15060(c)(2) and (3)) 

and Categorically Exempt (CG §§ 15061(b)(2), 15307, 
15308, and 15321)   
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SUMMARY OF STAFF RECOMMENDATIONS 

 
A. OVERVIEW  

 
This action pertains to unpermitted development activities knowingly undertaken by Robert and 
Judith McCarthy that preclude public use of a public access trail on their vacant property in 
unicorporated San Luis Obispo County. Their property, identified by the San Luis Obispo 
County Assessor’s Office as APNs 076-231-063 and 076-231-065 (collectively the “Property”), 
occupies approximately 37 acres of an extraordinarily scenic southwest facing hillside on the 
coast overlooking Pirates Cove between Avila Beach and Pismo Beach.  
 
On or before December 31, 2013, the McCarthys erected unpermitted development on the 
Property1 including fences, gates, signs, and footings and support structures. Specifically located 
so as to prevent public use of a public trail that traverses their property and forms part of the 
Ontario Ridge Trail system, the unpermitted development obstructs not only public access, but 
also coastal views and wildlife movement on the Property. The public has been using the hiking 
trail on this property for recreation for more than 50 years, and San Luis Obispo County obtained 
an affirmative easement across the same trail for pedestrian and vehicular access in 2009 from 
the McCarthys’ predecessor-in-interest.  
 
San Luis Obispo County (the “County”) contacted the McCarthys on January 29, 2014 
requesting that the unpermitted development be removed from the Property. When the 
unpermitted development persisted in situ, the County again sent correspondence to the 
McCarthys on February 7, 2014, reminding them of their obligations pursuant to the easement 
and demanding timely removal of impediments to the easement. The same day, in light of the 
unpermitted development continuing to impair the public’s use of the hiking trail, the County 
requested that the Commission take enforcement action to rectify the violations on the Property.  
 
Commission staff sent the McCarthys a notice of violation on February 20, 2014, requesting that 
the McCarthys contact Commission staff and remove the unpermitted development. Since then, 
Commission staff has been in contact with McCarthys’ counsel and representative in an effort to 
reach an amicable settlement of the Coastal Act violations on the Property. These discussions 
have not borne fruit, however, and staff therefore recommends that the Commission find that the 
Property has been developed in violation of the Coastal Act, as described in the findings below, 
thus resulting in the recordation, by the Executive Director, of a Notice of Violation against the 
Property. 
 
Additionally Commission staff recommends that the Commission approve Cease and Desist 
Order No. CCC-14-CD-02 (the “Order”) to address unpermitted development by requiring the 

1 It is possible that the McCarthys also erected portions of such unpermitted development on adjacent 
properties, but it has been difficult to verify this. Where this report discusses unpermitted development 
on the Property, it is intended to extend also to any unpermitted development that may extend onto 
adjacent sites as well.  
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removal of all gates, fences, signs, and footings and support structures from the Property and 
adjacent properties upon which unpermitted development may also have been placed. The 
proposed Order additionally would preclude the McCarthys from taking any actions to physically 
or indirectly impede the public’s use of the Ontario Ridge Trail system, including the easement 
on their property.  
 

B. DESCRIPTION OF PROPERTY  
 
The approximately 37-acre property at issue in this matter is located among a cluster of relatively 
undeveloped lots in unincorporated San Luis Obispo County (Exhibit 1). This area lies between 
the densely developed Pismo Beach area and Avila Beach, providing a visual and natural area of 
respite between the two.  The parcel includes a southwest facing bluff that rises several hundred 
feet from the cliffs at Pirates Cove and crests in a hilltop knoll that looks out across Avila Beach 
(Exhibit 2). In recognition of the importance of this scenic area, the Property is mapped as a 
Sensitive Resource Area in the San Luis Obispo County Local Coastal Program (“LCP”).  
 
Having been used in the past for agriculture, today the Property is vacant and home to various 
sensitive habitat areas, including oak woodlands, wetland seeps, and drainages blending 
chaparral and grassland habitats. A remnant of historic agricultural activities, a double-track trail 
traverses the Property from Cave Landing Road up the knoll to the crest and from there connects 
to properties to the north and east. The public has been hiking on this double-track trail, which 
forms part of the Ontario Ridge Trail system, for more than forty years, as discussed below. The 
Ontario Ridge Trail provides pedestrian access to the coast at Pirates Cove, and connects myriad 
other trails in the area to form an extensive public recreation network that includes the Bob Jones 
Trail, the Sycamore Crest Trail, and the Shell Beach Bluff Trail, among others (Exhibit 3).  
 
Further formalizing the existing hiking trail on this property, in 2009, before the McCarthys 
owned the Property, San Luis Obispo County obtained a 20 foot-wide easement for pedestrian 
and vehicular access across the Property within the footprint of the double-track trail (Exhibit 4). 
In doing so, the County established a written record of the public’s access rights, in perpetuity, to 
coastal hiking trail in the County stunning views of Avila Beach. The easement was duly 
recorded in the chain of title for the Property with the San Luis Obispo County Recorder’s Office 
as Document No. 2009069462; the McCarthys were therefore on notice of the existence of the 
access easement when they purchased the property in 2010.  
 

C. SUMMARY OF VIOLATION AND PROPOSED RESOLUTION  
 
Violations of the Coastal Act and San Luis Obispo County LCP on the Property include:  
installation of signs, gates, fences, footings and support structures (Exhibit 4). This unpermitted 
development spans much of the McCarthys’ property, precludes wildlife movement on the 
Property (Exhibit 5), and physically and psychologically dissuades public access to the Ontario 
Ridge Trail (Exhibit 6).  
 
The proposed Order directs the McCarthys: to refrain from undertaking any upermitted activity 
that physically or indirectly discourages or prevents use of the Ontario Ridge Trail; to remove all 
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unpermitted fences gates, signs, footings, and support structures; and to cease and desist from 
conducting additional unpermitted development.  
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I. MOTION AND RESOLUTION  
 
 

Motion 1: 
 

I move that the Commission issue Cease and Desist Order No. CCC-14-CD-02 pursuant 
to the staff recommendation.  

 
Staff recommends a YES vote on the foregoing motion. Passage of this motion will result in the 
issuance of the Cease and Desist Order. The motion passes only by an affirmative vote of a 
majority of Commissioners present.  
 
Resolution to Issue Cease and Desist Order:  
 

The Commission hereby issues Cease and Desist Order No. CCC-14-CD-02, as set forth 
below, and adopts the findings set forth below on grounds that development, conducted 
and/or maintained by the McCarthys, has occurred on property owned and operated by 
the McCarthys without a coastal development permit, in violation of the San Luis Obispo 
County LCP and the Coastal Act, and that the requirements of the Order are necessary to 
ensure compliance with the Coastal Act.  

 
 
Motion 2:  
 

I move that the Commission find that the real property known as Assessor’s Parcel 
Number 076-231-063 and 076-231-065, in San Luis Obispo County, has been developed 
in violation of the Coastal Act, as described in the staff recommendation for CCC-14-
NOV-01.  
 

Staff recommends a YES vote on the foregoing motion. Passage of this motion will result in a 
formal Commission finding of a violation, and the Executive Director recording a Notice of 
Violation against the above-referenced property in the San Luis Obispo County Recorder’s 
Office. The motion passes only by an affirmative vote of the majority of Commissioners present.  
 
Resolution to Find that a Violation of the Coastal Act Has Occurred: 
 

The Commission hereby finds that the real property known as Assessor’s Parcel Numbers 
076-231-063 and 076-231-065, in San Luis Obispo County, has been developed in 
violation of the Coastal Act, as described in the findings below, and adopts the findings 
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set forth below on the grounds that development has occurred without a coastal 
development permit.  

 
 

II. JURISDICTION 
 

San Luis Obispo County’s Local Coastal Program (“LCP”) was effectively certified by the 
Commission in 1987. After an LCP is certified by the Commission, authority to review coastal 
development permit (“CDP”) applications for new development within the portion of the coastal 
zone covered by the LCP rests with the locality, with the Commission retaining limited appellate 
jurisdiction over those decisions. The Property is in the Commission’s appellate jurisdiction. For 
San Luis Obispo County, development appealable to the Commission is defined in Section 
23.01.043 of the County Code2 (as well as Section 30603 of the Coastal Act) and includes 
(among myriad other items) development approved by the County (1) between the sea and the 
first public road paralleling the sea, (2) in “[a]reas possessing significant recreational value,” and 
(3) in other Sensitive Coastal Resource Areas as mapped in the Land Use Element. The first 
public road paralleling the sea, as that phrase is defined in section 23.11.030 of the County Code, 
in the area of the Property is Avila Beach Drive, which is nearly three quarters of a mile inland 
and is landward of the Property. Furthermore, as discussed below, the Ontario Ridge Trail 
system, a portion of which traverses the Property, is one of the most popular trails in San Luis 
Obispo County. Additionally, the Property is mapped in the County’s Land Use Element as a 
Sensitive Resource Area. Therefore the entirety of the Property is within the Commission’s 
appeals jurisdiction as it is both between the first public road and the sea, located in an area 
possessing significant recreational value, and is a mapped Sensitive Resource Area pursuant to 
the County’s Land Use Element.  
 
Once the Commission has certified a locality’s LCP, the locality has inherent authority, via its 
police power, to take enforcement actions for violations of its LCP; San Luis Obispo County’s 
LCP also contains specific provisions on enforcement (Chapter 23.10 of the County Code).  The 
Commission also retains enforcement authority under specific circumstances enumerated in 
Coastal Act Section 30810(a), to address “any requirements of a certified [LCP]” or of the 
Coastal Act (including unpermitted development). For example, pursuant to Section 30810(a)(1) 
of the Coastal Act, the Commission can issue a cease and desist order to address an LCP/Coastal 
Act violation within a certified area if the local government requests that the Commission 
assume enforcement responsibility. Via letter dated February 7, 2014, San Luis Obispo County 
requested that the Commission assume primary enforcement authority for the resolution of this 
matter (Exhibit 7). The Commission therefore has jurisdiction to issue a cease and desist order to 
address these violations pursuant to Section 30810(a)(1) of the Coastal Act.  
 
Further, pursuant to Section 30812(h) of the Coastal Act, if a local government that is the coastal 
development permitting authority for an area requests that the Commission assist in resolution of 
an enforcement matter within that area, and after following the procedures discussed in Section 

2 Sections 23.01.010 to 23.11.030 of the County Code constitute Title 23, which is entitled the “Coastal 
Zone Land Use Ordinance” and serves as one of the two primary components of the LCP. 
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30812 of the Coastal Act, as discussed herein, the Commission finds that a violation has 
occurred on a property within that area, the Executive Director must record a Notice of Violation 
against the real property. The Commission therefore has jurisdiction to make the findings 
necessary to allow the Executive Director to record a Notice of Violation against the Property.  
 
 

III. HEARING PROCEDURES 
 

A. CEASE AND DESIST ORDER 
 

The procedures for a hearing on a Cease and Desist Order are outlined in the Commission’s 
regulation at California Code of Regulations, Title 14 (“14 CCR”) Section 13185. For a Cease 
and Desist order hearing, the Chair shall announce the matter and request that all parties or their 
representatives present at the hearing identify themselves for the record, indicate what matters 
are already part of the record, and announce the rules of the proceeding including time limits for 
presentations. The Chair shall also announce the right of any speaker to propose to the 
Commission, before the close of the hearing, any question(s) for any Commissioner, at his or her 
discretion, to ask of any other party. Staff shall then present the report and recommendation to 
the Commission, after which the alleged violator(s) or their representative(s) may present their 
position(s) with particular attention to those areas where actual controversy exists. The Chair 
may then recognize other interested persons, after which the Commission typically invites staff 
to respond to the testimony and to any new evidence introduced.  
 
The Commission will receive, consider, and evaluate evidence in accordance with the same 
standards it uses in its other quasi-judicial proceedings, as specified in 14 CCR Section 13185 
and 13186, incorporating by reference Section 13065. The Chair will close the public hearing 
after the presentations are completed. The Commission may ask questions to any speaker at any 
time during the hearing or deliberations, including, if any Commissioner so chooses, any 
questions proposed by any speaker in the manner noted above. Finally the Commission shall 
determine, by a majority vote of those present and voting whether to issue the Cease and Desist 
Order, either in the form recommended by the Executive Director, or as amended by the 
Commission. Passage of Motion 1, above, per the Staff recommendation or as amended by the 
Commission, will result in the issuance of the Cease and Desist Order. Issuance of the Order will 
not have significant adverse effects on the environment, within the meaning of CEQA  (Cal. Pub. 
Res. Code §§ 2100 et seq.). The Order is exempt from the requirement for the preparation of an 
Environmental Impact Report, based on Sections 15060(c)(2) and (3), 15061(b)(2), 15307, 
15308 and 15321 of the CEQA Guidelines, which are also in 14 CCR. 
  

B. NOTICE OF VIOLATION  
 

The procedures for a hearing on whether a violation has occurred are set forth in Coastal Act 
Section 30812(c) and (d) as follows:  
  

(c) If the owner submits a timely objection to the proposed filing of the notice of 
violation, a public hearing shall be held at the next regularly scheduled commission 
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meeting for which adequate public notice can be provided, at which the owner may 
present evidence to the commission why the notice of violation should not be recorded. 
The hearing may be postponed for cause for not more than 90 days after the date of the 
receipt of the objection to recordation of the notice of violation.  
 
(d) If, after the commission has completed its hearing and the owner has been given the 
opportunity to present evidence, the commission finds that, based on substantial 
evidence, a violation has occurred, the executive director shall record the notice of 
violation in the office of each county recorder where all or part of the real property is 
located. If the commission finds that no violation has occurred, the executive director 
shall mail a clearance letter to the owner of the real property.  

 
The Commission shall determine, by a majority vote of those present and voting, whether 
Coastal Act violations have occurred on the Property. Passage of Motion 2, above, will result in 
the Executive Director’s recordation of a Notice of Violation in the San Luis Obispo County 
Recorder’s Office.   
 
 

IV. FINDINGS FOR CEASE AND DESIST ORDER NO. CCC-14-CD-02 AND 
NOTICE OF VIOLATION NO. CCC-14-NOV-013   
 

A. DESCRIPTION OF PROPERTY 
 

The Ontario Ridge Trail, also known as the Avila Ridge Trail and the Shell Beach Ridge Trail, is 
a popular coastal trail in San Luis Obispo County that provides a pedestrian connection between  
the Shell Beach portion of Pismo Beach, Avila Beach Drive, and Avila Beach itself (Exhibit 8). 
A prescriptive rights survey conducted in 2014 by Commission public access staff to evaluate 
usage of the trail on the McCarthys’ property resulted in the return of 281 questionnaires 
indicating public use of the trail dates back at least to the 1960s (a tabulation of the survey results 
is included as Exhibit 9).   
 
Not only does the Ontario Ridge Trail serve as a linkage between various other trails used by the 
public in the area, including the Bob Jones Trail and the Shell Beach Bluff Trail, but it 
additionally provides pedestrian access to Pirates Cove, a 27-acre County Beach Park down coast 
from Avila Beach.  On the McCarthys’, the seaward end of the pedestrian trail lies near the 
parking area for Pirates Cove, and from there the trail runs  northeast, rising briskly 
approximately 700 feet to the crest of a knoll. Views of Pirates Cove and Avila Beach are visible 
throughout the rise (Exhibit 10), and the top of the knoll provides a spectacular panoramic view 
of both Avila Beach and Shell Beach (Exhibit 11).  
 

3 These findings also hereby incorporate by reference the Summary at the beginning of the July 27, 2014 staff report 
(“STAFF REPORT:  Recommendations and Findings for Consent Cease and Desist Order CCC-14-CD-02 and 
Notice of Violation No. CCC-14-NOV-01”) in which these findings appear, which section is entitled “Summary of 
Staff Recommendations,” and the section entitled “Jurisdiction”. 
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Historically, the Property had been used for agriculture; the extant pedestrian trail on the 
Property is a historic double-track trail from the days of agricultural use and which had also been 
used to access communications equipment on the knoll. As agricultural use of the Property has 
long-since ceased, and the Property has been in disuse for many years now, a variety of 
significant habitats now flourish on the site, including; oak woodlands, chaparral, grasslands, and 
wetland seeps.  
 
In 2009, as foreshadowed in the purchase agreement in which the County bought the parcel 
adjacent to and immediately southeast of the McCarthys’ parcel from the McCarthys’ 
predecessor in interest, the County obtained a 20 foot-wide easement that traversed the 
McCarthys’ property and the adjacent property to the west – entitled the Cave Landing Access 
Easement and the King Easement (Exhibit 12).  These easements, which were duly recorded in 
the County Recorder’s office as Document 2009069462, are over the same historic double-track 
trail mentioned above and thus formally codified the paths on which the public had been hiking 
for years prior. The McCarthys purchased the Property in 2010 and, as discussed briefly below, 
subsequently applied to the County for a coastal development permit for the construction of a 
large residence on the Property.  
 

B. DESCRIPTION OF COASTAL ACT VIOLATION 
 

At some time on or before December 31, 2013, the McCarthys installed fences, gates, signs, and 
footings and support structures on the Property that preclude public use of the hiking trail on 
their property (Exhibit 13). The fences stretching across the southern portion of the property are 
well over six feet tall and are comprised of field fencing (Exhibit 14), a woven wire fence with 
small openings typically used to enclose livestock, which completely precludes the movement of 
wildlife across the property. Additionally, the signs, fences, and gates preclude public use of the 
portion of the Ontario Ridge Trail on the McCarthys’ property (Exhibit 15) and also significantly 
adversely affect public views of the ocean from the portion of the trail not on the McCarthys’ 
property (Exhibit 16), as well as views of the hillside from Cave Landing Road and the Pirates 
Cove parking lot area.  
 

C. HISTORY OF COMMISSION ACTION ON PROPERTY  
 
The McCarthys applied to the County for a coastal development permit for development on the 
Property consisting of a single family residence complex with a 5,500 square-foot main 
residential structure, a 1,000 secondary residential structure above a 1,000 square-foot garage, 
multiple retaining walls, multi-level deck areas, and a driveway winding up the slope from Cave 
Landing Road. The County approved CDP DRC2009-00095 on July 28, 2011, and it was 
appealed to the Commission on August 16, 2011. On January 10, 2013, the Commission found 
the appeal to raise substantial issues and therefore took jurisdiction over the permit.  After a De 
Novo hearing on the matter, the Commission denied the McCarthys’ coastal development 
application. Revised findings were adopted by the Commission on August 15, 2013 
(http://documents.coastal.ca.gov/reports/2013/8/Th24b-8-2013.pdf). The McCarthys sued the 
Commission on March 8, 2013 over the denial of the coastal development permit.   
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D. ENFORCEMENT ACTIVITIES  
 

San Luis Obispo County sent the McCarthys a notification on January 29, 2014 (Exhibit 17) 
reminding the McCarthys that the County “…holds easements for public access and recreational 
purposes along the area of your property known colloquially as the Ontario Ridge Trail and the 
Sycamore Springs Trail.” The County enclosed a copy of the 2009 easement with its letter and 
directed the McCarthys to remove the recently-constructed unpermitted development and 
impediments to the public’s use of the County’s easements.  
 
When the unpermitted development obstructing public access to the hiking trails and County 
property remained in place, the County requested that the Commission assume primary 
enforcement for this matter (Exhibit 7). The County followed-up with correspondence to the 
McCarthys on February 7, 2014 (Exhibit 18), indicating that the development on the Property 
remained unpermitted, needed to be removed, and that the Commission would be taking the lead 
on ensuring that the Property was brought into compliance with the Coastal Act.  
 
After continuing to receive an outpouring of public comment regarding concerns over the trail 
closure as a result of the unpermitted development, Commission enforcement staff sent the 
McCarthys a Notice of Violation letter on February 20, 2014, in which staff explained why the 
development was not exempt from permitting requirements, described the variety of ways in 
which the development is inconsistent with the resource protection policies of the Coastal Act, 
directed the McCarthys to remove all unpermitted development by March 10, 2014, and asked 
that the McCarthys contact staff by February 27, 2014 to discuss resolution of the matter (Exhibit 
19). When staff had still not heard from the McCarthys by the February 27th deadline, staff sent a 
follow-up letter on March 5, 2014, reiterating the fast-approaching March 10th deadline for 
removal and indicating a continued desire to discuss the matter with the McCarthys (Exhibit 20). 
The following day, March 6, 2014, counsel for the McCarthys submitted a letter to staff 
indicating, as discussed in detail below in Section V, their view that their clients’ activities 
should be considered exempt from the permitting process, that the property should be closed to 
protect the public from hiking on it because of its steepness, and that his client would not be 
voluntarily removing the unpermitted development (Exhibit 21).  
  
Commission staff subsequently received information that after the Notice of Violation had been 
sent, while the unpermitted development remained, some gates had temporarily been opened. 
Unfortunately Commission staff later learned that additional signage had been added to dissuade 
public usage of the trail. In the face of continued non-compliance with the Coastal Act and 
County LCP, the Executive Director sent a Notice of Intent to Record Notice of Violation and 
Notice of Intent to Commence Cease and Desist Order Proceedings on May 29, 2014 (Exhibit 
22). Since that time, staff has sought to work with the McCarthys and their counsel to reach an 
amicable resolution of this matter, making themselves available at every opportunity for 
discussions with counsel. Unfortunately the McCarthys declined to fully resolve the Coastal Act 
violations at issue. Most recently, staff repeatedly contacted the McCarthys representatives over 
the last weeks, requesting that they contact staff, in an attempt to resolve this matter consensually 
prior to the deadline for mailing, but these efforts too were unsuccessful. 
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E. BASIS FOR ISSUING CEASE AND DESIST ORDER 
 

1.STATUTORY PROVISION  
 

The statutory authority for issuance of this Cease and Desist Order is provided in Coastal Act 
Section 30810, which states, in relevant part:  
 
 (a) if the commission, after public hearing, determines that any person or governmental 
agency has undertaken, or is threatening to undertake, any activity that (1)requires a permit 
from the commission without securing the permit or (2) is inconsistent with any permit 
previously issued by the commission, the commission may issue an order directing that person or 
governmental agency to cease and desist. The order may also be issued to enforce any 
requirements of a certified local coastal program or port master plan, or any requirements of 
this division which are subject to the jurisdiction of the certified program or plan under any of 
the following circumstances:  
 (1) The local government or port governing body requests the commission to assist with, 
or assume primary responsibility for, issuing a cease and desist order.  
    … 
 (b) The cease and desist order may be subject to such terms and conditions as the 
commission may determine are necessary to ensure compliance with this division, including 
immediate removal of any development or material or the setting of a schedule within which 
steps shall be taken to obtain a permit pursuant to this division.  
 
 

2.APPLICATION TO FACTS  
 

Section 30106 of the Coastal Act and Section 23.03.040 of the County LCP define development 
within the Coastal Zone, in relevant part, as: 
 

“On land, in or under water, the placement or erection of any solid material or structure; 
… change in the density or intensity of use of land,… change in the intensity of water, or 
of access thereto….." 
 

The installation of fences, gates, signs, and concrete footings and supports is squarely within the 
definition of development as it involves the placement of physical structures. Furthermore, the 
placement of the above-mentioned unpermitted development results in the impairment of the 
public’s ability to utilize historic trails; thus changing the intensity of use of land.  
 
Though Section 23.03.040(d) of the County LCP purports to exempt walls or fences of 6’6” or 
less in height, this exemption is modified by an exception to the exemption in the instance “when 
in the opinion of the Planning Director such wall or fence will obstruct views of, or legal access 
to the tidelands.” In the County’s February 7, 2014 letter to the McCarthys (Exhibit 18), the 
(Acting) Planning Director states explicitly, “As the easement is available to the public for 
recreational purposes and provides legal access to and views of the tidelands, the Department has 
determined that the erection of the fence and related development on your clients’ property is not 
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exempt from the requirement to obtain a Coastal Development Permit. ” The infrastructure 
installed by the McCarthys is therefore development pursuant to the Coastal Act and County 
LCP, and is not exempt from coastal development permitting requirements as it deleteriously 
impacts legal coastal access and views of tidelands.  
 

3.NATURE, CIRCUMSTANCE, EXTENT, AND GRAVITY OF THE 
VIOLATION4  

 
The County sent correspondence to the McCarthys directly requesting, on January 29, 2014, that 
they remove all unpermitted development, including that which precludes access to the County’s 
easement. Despite additional communication from the County requesting removal of the 
development and explaining the manner in which it is inconsistent with the County LCP, the 
McCarthys retained the development and continued to block public access and public views.  
 
After the County requested assistance in resolving this matter, Commission staff sent a Notice of 
Violation letter on February 20, 2014 directing the McCarthys to remove the unpermitted 
development and reiterating the County’s position regarding inconsistencies of the development 
with the LCP and that the development was not exempt from the permit requirements. As the 
McCarthys failed to comply with this deadline, staff sent an additional letter reiterating the 
request for removal; the response to which was a multi-page letter from counsel iterating the 
various reasons they had for refusing to remove the development. Since May 29, 2014 when the 
Commission’s Executive Director sent the McCarthys a Notice of Intent letter, Commission staff 
has spent countless hours developing proposed settlement documents and has repeatedly reached 
out to the McCarthys’ counsel to discuss a potential amicable settlement. Despite Commission 
staff reaching out and making numerous efforts to reach a mutually acceptable resolution of this 
matter, the McCarthys have declined to settle the Coastal Act violations.  
 
The persistence of the unpermitted development on the McCarthys property is of particular 
concern from a coastal resource perspective as the development is egregious in both its breadth 
and severity of impact to both wildlife and the public. The fences installed are approximately six 
and a half feet tall and span roughly 2,500 feet of land, including through sensitive habitat in the 
coastal zone. The fences themselves are supported by concrete footings (Exhibit 23) and consist 
of either quadruple strand barbed wire or field fencing (Exhibit 24).  
 
Both barbed wire and field fences can entangle wildlife. Though deer are capable of jumping 
fences up to 8 feet tall, juvenile deer are unable to transit such obstacles and can easily become 
entangled attempting to navigate such fences, including if they attempt to go under such a high 
fence as found on the McCarthys’ property.  Further, field fencing can completely preclude 
wildlife movement, leading to habitat fragmentation. Inappropriate fence design or placement 
leading to habitat fragmentation can reduce the carrying capacity of an area by dividing a large 
area into discrete subareas wherein resources are separated out. This can be particularly 

4 This section is included in order to provide the Commission with relevant background on this matter 
and the impact that the unpermitted development has had on coastal resources including public access, 
views, and wildlife.  
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devastating to an area such as the McCarthys’ property where organisms have historically had 
ready access to the oak woodlands, chaparral, grasslands, and wetland seeps across the property; 
dividing the resources into subunits can preclude access to elements vital to an organism’s 
survival.  
 
In addition to the deleterious impacts that fencing can have on wildlife, the unpermitted 
development installed by the McCarthys has blighted the coastal viewshed from County property 
and from the Ontario Ridge Trail (Exhibit 25 & 26). As discussed above, the entirety of the 
Property is located in an area possessing significant recreational value, and is a mapped Sensitive 
Resource Area pursuant to the County’s Land Use Element. Section 30251 of the Coastal Act 
provides protections for scenic and visual qualities in coastal areas and requires that development 
be sited and designed to protect views. The McCarthys installed signs reading “No Trespassing,” 
“No Admittance: Right to pass by permission, and subject to control, of owner: Section 1008 
Civil Code,” and “No Public Access: Trail Access Located off Cave Landing Road.”  The 
fences, signs, gates, and related development the McCarthys installed negatively impact coastal 
views on and of the Property and are therefore inconsistent with the County LCP and Coastal 
Act.  
 
Lastly, as discussed above, the unpermitted development undertaken by the McCarthys has 
dramatically impaired public access to the portion of the Ontario Ridge Trail that exists on their 
property, including a public access easement. The trail has been utilized for over forty years by 
the public, and the County codified the trail with the 2009 purchase of an easement across the 
Property; the public’s right of continued use has been formally established. Section 30210 of the 
Coastal Act specifies that “maximum access, which shall be conspicuously posted, and 
recreational opportunities shall be provided for all the people…..” Moreover, 30211 states that 
“[d]evelopment shall not interfere with the public’s right of access to the sea where acquired 
through use or legislative authorization….” As the unpermitted development installed by the 
McCarthys precludes public recreation in the Coastal Zone and impairs access on land that 
provides pedestrian access to and from a County beach park, the development is inconsistent 
with Sections 30210 and 30211 of the Coastal Act.  
 
As previously enumerated, the unpermitted development undertaken by the McCarthys remains 
in situ despite County and Commission staff explaining how the development is inconsistent 
with the Coastal Act and County LCP and repeatedly directing the McCarthys to remove it. The 
impacts from the unpermitted fencing, gates, signs, and supports on wildlife, coastal public 
views, and coastal public recreation are therefore ongoing and persist in contravention of the 
County LCP and the Coastal Act.   
 
 

F. BASES FOR RECORDATION OF A NOTICE OF VIOLATION  
 

Under the Coastal Act, a Notice of Violation (“NOVA”) may be recorded against property that 
has been developed in violation of the Coastal Act. The NOVA is recorded in the office of the 
county recorder wherein the property is located and appears on the property title. A NOVA 
functions to notify prospective purchasers that a Coastal Act violation exists on the property. 
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Ensuring that this information is communicated to potential buyers is critical as the Coastal Act 
violations run with the land; any new owner is also liable for violations and therefore responsible 
for remedying them.  The statutory authority for the recordation of NOVA is set forth in Coastal 
Act Section 30812, which states, in relevant part:  
 

(a) Whenever the executive director of the commission has determined, based on 
substantial evidence, that real property has been developed in violation of this division, 
the executive director may cause a notification of intention to record a notice of violation 
to be mailed by regular and certified mail to the owner of the real property at issue, 
describing the real property, identifying the nature of the violation, naming the owners 
thereof, and stating that if the owner objects to the filing of a notice of violation, an 
opportunity will be given to the owner to present evidence on the issue of whether a 
violation has occurred.  
 
(b) The notification specified in subdivision (a) shall indicate that the owner is required 
to respond in writing, within 20 days of the postmarked mailing of the notification, to 
object to recording the notice of violation. The notification shall also state that if, within 
20 days of mailing of the notification, the owner of the real property at issue fails to 
inform the executive director of the owner's objection to recording the notice of violation, 
the executive director shall record the notice of violation in the office of each county 
recorder where all or part of the property is located.  
 
(c) If the owner submits a timely objection to the proposed filing of the notice of 
violation, a public hearing shall be held at the next regularly scheduled commission 
meeting for which adequate public notice can be provided, at which the owner may 
present evidence to the commission why the notice of violation should not be recorded. 
The hearing may be postponed for cause for not more than 90 days after the date of the 
receipt of the objection to recordation of the notice of violation.  
 
(d) If, after the commission has completed its hearing and the owner has been given the 
opportunity to present evidence, the commission finds that, based on substantial 
evidence, a violation has occurred, the executive director shall record the notice of 
violation in the office of each county recorder where all or part of the real property is 
located. If the commission finds that no violation has occurred, the executive director 
shall mail a clearance letter to the owner of the real property. (emphasis added) 

 
As explicated above, the development that the McCarthys installed on their property is 
unpermitted, not exempt from permitting requirements, and therefore persists in violation of the 
Coastal Act. The McCarthys submitted a written objection to the recordation of a NOVA as part 
of their Statement of Defense on June 19, 2014 (Exhibit 27). As such, staff scheduled a hearing 
to determine whether a violation of the Coastal Act has occurred on the Property; if, after a 
hearing, the Commission finds that the McCarthys have undertaken unpermitted development in 
violation of the Coastal Act on their property, the Executive Director will record a NOVA 
against the Property.  
 

Exhibit 7 
A-3-SLO-17-0062 (McCarthy Trail Relocation) 

Page 64 of 173



G. CALIFORNIA ENVIRONMENTAL QUALITY ACT  
 

The Commission finds that issuance of this Order to compel compliance with the Coastal Act 
through removal of unpermitted development, is exempt from any applicable requirements of the 
California Environmental Quality Act of 1970 (CEQA), Cal. Pub. Res. Code §§ 2100 et seq., and 
will not have significant adverse effects on the environment, within the meaning of CEQA. The 
Order is exempt from the requirements for the preparation of an Environmental Impact Report, 
based on Section 15060(c)(2) and (3), 15061(b)(2), 15307, 15308 and 15321 of the CEQA 
Guidelines, which are also in 14 CCR.  

 
 

V. DEFENSES ALLEGED AND RESPONSES THERETO  
 

 
The McCarthys’ counsel completed a statement of defense form, primarily consisting of 
references to prior correspondence with Commission staff. Commission staff excerpted text from 
arguments made in the statement of defense and referenced in prior correspondence to try to 
identify anything that could conceivably be characterized as a defense. As a result, the 
Commission notes that many of the issues raised below are not actually defenses in that they do 
not contest the elements necessary for the Commission’s issuance of a Cease and Desist Order 
under Section 30810 of the Coastal Act (whether or not unpermitted development was 
undertaken on the Property). Despite this, as a courtesy and as background, we provide the 
following responses, grouped based on subject-matter, and with citations to the documents in 
which the claims appeared, along with the Commission’s response. 
 
Jurisdiction 
 
McCarthys’ Defense Alleged: 
 

1. “. . . the Commission has no independent jurisdiction over the trail, as it does not 
provide access to the sea or along the coast.” (Mar. 6, 2014 letter at 3.) “The 
Commission has no jurisdiction over trails that lead away from the coast and thus 
has no jurisdiction over the alleged violations.” (Statement of Defense Form.) 

 
Commission Response: 
 
This comment confuses the scope of the Commission’s jurisdiction with the subject-matter of 
certain individual goals and policies of the Coastal Act, such as those listed in Public Resources 
Code (“PRC”) sections 30001.5 (one of the State’s goals for the coast is to maximize public 
access “to and along the coast”), 30212 (new development must provide public access from the 
nearest public roadway “to the shoreline and along the coast”) and 30530-31 (assigning 
responsibility to the Commission to prepare a “public coastal access program” to maximize 
public access “to and along the coastline”).  These policies, requirements, and statements of 
intent do not establish the limits of the Commission’s jurisdiction.  As discussed in Section II, 
above, pursuant to Section 30810 of the Coastal Act, the Commission has jurisdiction to enforce 
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the requirements of local coastal programs in certain circumstances including when, as is the 
case here, the local government requests that the Commission take enforcement action. The 
relevant LCP here required that the McCarthys obtain a permit before installing the subject 
fencing, gates, signs, footings, and support structures, as it involved the placement of solid 
materials and structures on property within the Coastal Zone covered by the LCP, and changed 
the intensity of use of such land, regardless of whether the trail provides access to the sea or 
along the coast.  As such, analysis of the location or connectivity of the trail on the McCarthys’ 
property is not a jurisdictional inquiry.  
 
It is also untrue, as a factual matter, that the subject trails do not provide access to the coast.  The 
statement that the trails “lead away from the coast” is clearly inaccurate.  Trails are not 
unidirectional.  While it is true that some hikers utilize this portion of the Ontario Ridge Trail to 
hike “up to the summit,” just as some may hike up, others use this trail to hike down the slope 
and travel along the adjoining Cave Landing Road and Cave Landing Trail, which provide 
access to the coast and shoreline.  
 
This portion of the Ontario Ridge Trail acts as a critical connection point, whereby hikers can 
extend their journeys to other trails, access the coast, and complete the popular “Ontario Ridge 
Trail Loop.” This 2.8-mile loop, more than half of which is composed of the Ontario Ridge Trail, 
allows hikers to go to the shore, and provides sweeping coastal views. As a circular hike, the 
public has used and continues to use the Ontario Ridge Trail, not only to access the summit and 
ridgeline, but also to access the coast at Pirates Cove. Thus, the trail does in fact provide coastal 
access and views, both of which are afforded protections by the Coastal Act.  
 
McCarthys’ Defense Alleged: 
 

2.  “. . . the fencing . . . that the Commission asserted unlawfully obstruct access to the 
steep dirt “jeep trail” [has] been removed from the property.” (March 6, 2014 letter 
from Gregory W. Sanders, Nossaman, LLP, to Heather Johnston, California Coastal 
Commission (hereinafter, “Mar. 6, 2014 letter”) at 1.) 
 

Commission Response: 
 
Commission staff visited the Property as recently as June 17, 2014, and the fencing, gates, and 
signs remained intact (Exhibits 6, 13, 14, 15, 16, 24, and 25). While it appears that some fences 
had been cut or pushed down, either by the McCarthys or members of the public, the violation 
was in no way remedied and substantial impediments to access and views persist. Furthermore, 
after the Notice of Violation was sent on February 20, 2014, the McCarthys installed an 
additional “No Trespassing” sign (Exhibit 28) on the County easement.  
 
McCarthys’ Defense Alleged: 
 

3. “. . . even if the McCarthys were obligated to permit pedestrian access under the 
easement, the Commission has no authority to enforce such a contractual obligation 
through an enforcement action under the Coastal Act.” (Mar. 6, 2014 letter at 4.) 
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Commission Response: 
 
The Commission’s issuance of the Orders is not an effort to enforce the McCarthys’ contractual 
obligations; it is enforcement of their obligations under the Coastal Act and the LCP, including 
the prohibition of development placed without necessary authorization under the Coastal Act and 
LCP.  The easements are relevant only indirectly.  They represent written documentation of the 
public’s right to use the area, which, in part informed the Planning Director’s determination that 
the exemption in the LCP would not apply.  Thus, they supported the conclusion that the 
development at issue required a coastal development permit, and the fact that it occurred without 
such a permit constitutes a violation of the Coastal Act and LCP.  While the County can seek 
private redress for the violation of the terms of the easement, the Commission has separate 
enforcement jurisdiction over this matter to ensure that unpermitted development, which in this 
case impedes coastal recreation, access, and views, is removed, pursuant to Section 30810 of the 
Coastal Act.  
 
Signs 
 
McCarthys’ Defense Alleged: 
 

4. “. . . the signs that the Commission asserted unlawfully obstruct access to the steep 
dirt “jeep trail” have been removed from the property.” (Mar. 6, 2014 letter at 1.) 
 

Commission Response: 
 
As discussed in the preceding response, when Commission staff visited the property on June 17, 
2014, “no trespassing” signs remained on the site. While some of the more intentionally 
misleading signs had been removed, unpermitted signs, including the large “no trespassing” sign 
at the bottom of the access easement remains in plain view (Exhibit 28). 
 
McCarthys’ Defense Alleged: 
 

5. “The . . . “no trespassing” signs at issue fall squarely within the plain language of 
[San Luis Obispo] County’s Local Coastal Program’s (“LCP”) exemptions.” (Mar. 
6, 2014 letter at 2.) 
 

Commission Response: 
 
The LCP does provide an exemption for “[p]rohibition signs: ’No Trespassing’, ’No Parking’, 
and similar warning signs” (Section 23.04.306(b)(13)). While some of the McCarthys’ signs 
state “No Trespassing,” others state “No Admittance: Right to pass by permission, and subject to 
control, of owner: Section 1008 Civil Code,” and “No Public Access: Trail Access Located off 
Cave Landing Road.” While some of these signs could be argued to be “similar warning signs,” 
others are clearly not; “No Public Access: Trail Access Located off Cave Landing Road” is not a 
safety or prohibition sign, rather it is an attempt to misdirect public off of the easement. Some of 
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these signs mislead the public and dissuade them from using the Ontario Ridge Trail, which is 
not exempt under the LCP.  
 
Further, even if the signs were otherwise exempt, which they are not, the LCP also provides that 
“No Trespass Signs” installed in conjunction with accessways “shall contain the words 
“RESPECT PRIVATE PROPERTY – NO TRESPASSING” (Section 23.04.420(i)(3)). The 
McCarthys’ signs do not contain that language. Therefore, the signage installed by the 
McCarthys does not fall within the exemption set out in the LCP and, thus, requires coastal 
development permits. 
 
Lastly, and most significantly the LCP specifically states that a sign is prohibited if it “makes use 
of words, symbols, or characters so as to interfere with, mislead or confuse pedestrian or 
vehicular traffic” (LCP Section 23.04.306(c)(1)). The McCarthys’ signs falsely mislead the 
public into thinking they have no legal right to hike on that portion of the Ontario Ridge Trail. 
Thus, not only do some of the signs not fall within the LCP’s exemption, but additionally 
mislead and confuse pedestrian traffic going through the Ontario Ridge Trail and thereby violate 
an express prohibition. These signs must be removed.  
 
Public Easement 
 
McCarthys’ Defense Alleged: 
 

6. “. . . the public has no right to traverse the McCarthys’ private property, and the 
Commission cannot require the McCarthys to provide access.” (Mar. 6, 2014 letter at 
3.) 

 
Commission Response: 
 
While it may be true that the public has no right to trespass onto the McCarthys’ private property 
in general, due to the existence of an express easement recorded on the property, as of December 
15, 2009, the public has had a right to use this portion of the Ontario Ridge Trail to get across the 
McCarthys’ private property. The McCarthys had constructive notice of the existence of this 
easement, since it was listed in the property’s title. In addition, Mr. Gregory W. Sanders, the 
McCarthys’ attorney, acknowledged that “a grant of easement . . . was recorded in 2009” (Mar. 
6, 2014 letter at 4), and Rob McCarthy acknowledged that there is a “current easement” on the 
property (Mar. 7, 2014 letter). 
 
Even if this express easement did not exist, the public would still likely be allowed to use this 
portion of the Ontario Ridge Trail to cross the McCarthys’ property, since evidence demonstrates 
the existence of a prescriptive easement. In California, a public prescriptive easement is 
established where (1) the public used the land, as if it were public land, for a period of five years, 
(2) the public did not ask for or receive permission from the landowner, (3) the landowner had 
actual or presumed knowledge of this use, and (4) the landowner did not present significant 
objections or bona fide attempts to prevent or halt such use, during that five year period. See 
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Gion v. City of Santa Cruz, 2 Cal. 3d 29 (1970), Dietz v. King, 2 Cal. 3d 29 (1970) (hereinafter 
“Gion-Dietz”).  

 
McCarthys’ Defense Alleged: 

 
7. “. . . the McCarthys have lawfully erected signs and fencing to preclude individuals 

from trespassing on their property.” (Mar. 6, 2014 letter at 3-4.) (emphasis in 
original) 
 

Commission Response: 
 
See response to point 6. While it may be lawful to erect “No Trespassing” signs and fences on 
one’s own property in most cases, if compliant with applicable laws, it is unlawful (pursuant to 
the LCP) to erect such signs and fences in a way that blocks a public easement. The signs at issue 
do not clarify that the easement is still open to the public, nor that the land around that 20 foot 
trail is private property. Instead, the closing of the gates and the blocking of the trail, in 
combination with the use of “No Admittance” signs, misleads the public into thinking that the 
public can be legally precluded from all of that land. As a result, and for the reasons stated above 
in response to point 5, they constitute a violation of the LCP.  In addition, the McCarthys are 
legally required to ensure that the public easement remains unblocked by structures such as gates 
and fencing.  
 
It is true that “[nothing] in the Local Coastal Program is to be construed as encouraging, 
permitting, or endorsing trespassing or invasion of private property rights or privacy,” but the use 
of a public easement is neither trespassing nor an invasion of private property rights or privacy, 
and notice of its existence in itself does not encourage trespass (County of San Luis Obispo 
Coastal Plan Policies, Policy 10 at p. 2-15). Conversely, the blocking of a well-used public trail 
may actually encourage trespass, as some members of the public may decide to go around the 
gates and fences in order to indirectly gain access to use the trail that they actually have a lawful 
right to use. 
 
McCarthys’ Defense Alleged: 

 
8. “The Commission also states that the fencing and signs adversely affect public 

recreational access that has purportedly existed ‘for more than forty years’ . . . 
however, the Commission fails to provide any factual support for this statement, and 
fails to explain why such unpermitted and unlawful access would be legally relevant 
to the alleged violation that is the subject of the Commission’s Notice.” (Mar. 6, 2014 
letter at 3.) 
 

Commission Response: 
 
The Commission’s prescriptive rights investigation produced 281 questionnaires which reveal 
that the earliest recorded public usage of this trail (by those who submitted questionnaires in 
2014) is in 1960. Thus, the public has actually been using this trail for nearly five and a half 
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decades. Such use can develop into an implied dedication and prescriptive rights pursuant to the 
legal principles enunciated in case law such as Gion-Dietz.  Once such rights are established, the 
relevance comes both from the rights themselves and from how they may make the otherwise-
applicable exemption for fencing inapplicable, as is explained above.  The unpermitted 
development on the McCarthys’ property has illegally blocked the public’s access to this trail. 
The historical use is also relevant to determining the extent of the impact that the unpermitted 
development has had on coastal resources.  
 
McCarthys’ Defense Alleged: 
 

9. “[The McCarthys’] new gates do not violate the easement.” (March 7, 2014 letter 
from Rob McCarthy to Janette Pell, San Luis Obispo County (hereinafter, “Mar. 7, 
2014 letter”).) 
 

Commission Response: 
 
Whether the new gates violate the terms of the easement is irrelevant to whether it is 
development under the Coastal Act that requires a coastal development permit, which, as 
discussed above, it does. Even if the gates were considered part of the fences, so that they could 
potentially, under the right circumstances, be eligible for the fence exemption in section 
23.03.040(d)(2) of the County Code, which the Commission does not believe is the case; under 
the County LCP, as long as “in the opinion of the Planning Director [they] obstruct view of, or 
legal access to the tidelands,” which is the case here, they would not be exempt.  Since they are 
not exempt, the failure to obtain a permit is a violation of the Coastal Act, regardless of whether 
they violate the terms of the easement. 
 
That said, and although it is not necessary to find for the present Commission action, the gates do 
appear to violate the terms of the easements.   The “Grant of Easements For Access” provides for 
“twenty (20) foot wide easements for pedestrian and vehicular access” across the McCarthys’ 
property (Grant of Easements For Access document at 1). Rob McCarthy noted that the gate is 
fifteen feet wide, which is an unlawful reduction in the size of the public easement (Mar. 7, 2014 
letter). More important, if the gates are closed, they entirely violate the easement, since the 
public is legally allowed to cross the McCarthys’ land via that portion of the Ontario Ridge Trail. 
However, even if the gates are open, they still violate the Grant of Easements for Access, which 
provides for a twenty-foot easement. 
 
McCarthys’ Defense Alleged: 
 

10. “. . . the McCarthys are not required to permit such access [referring to the recorded 
easement], as the County never obtained the necessary government approval for the 
‘development’ to lawfully exist.” (Mar. 6, 2014 letter at 4.)  
 

Commission Response: 
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The Commission interprets the use of the phrase “the ‘development’” to refer to the County’s 
acquisition of the easement, which allegedly constituted development by effecting a change in 
the use of the land.  It is true that “person,” as defined in the Coastal Act, does include local 
government, and that “a change in public access to the McCarthy property ‘constitute[s] 
development under both the Coastal Act and LCP’” (See Section 30106; Mar. 6, 2014 letter at 4 
(quoting Notice of Violation at 2)). However, the County’s approval of this easement did not 
change the intensity of use of this area of land by the public. The public has been hiking this 
portion of the Ontario Ridge Trail for nearly five and a half decades and this easement was 
created merely to formalize the public’s right to use this trail. Creating this easement did not 
increase the level of public access to the McCarthys’ property, since the public had already been 
accessing this trail for quite some time.  
 
The creation of an easement often has a very different effect than does the removal of an 
easement. It is clear that the removal of an easement can constitute development, since it can 
result in a direct decrease in the level of access and intensity of use of that specific land or 
nearby water sources. In Electric Pointe, LLC v. California Coastal Commission, the Court of 
Appeal held, in an unpublished decision, that a decrease in the intensity of use of land or access 
to water, as from the removal of an easement that provided beach parking, constituted 
development that required a permit. See No. B211755, 2009 WL 3808354 (Cal. Ct. App. 2d Nov. 
16, 2009). In contrast, the creation of an easement does not necessarily have an effect on the 
intensity of use of that land. As noted above, the granting of the easement, here, merely 
formalized the fact that the public has been using this portion of the Ontario Ridge Trail and 
maintained the intensity of use, instead of changing it.  
  
McCarthys’ Defense Alleged: 
 
 

11. “. . . there are no public trails in the Ontario Ridge area surrounding the alleged 
violations. Consequently the only direction the County’s easement can run is away 
from the coast. The Commission has no jurisdiction over trails that lead away from 
the coast and thus has no jurisdiction over the alleged violations.” (Statement of 
Defense Form.) 
 

Commission Response: 
 
This is not correct.  In fact, there are several public trails located in close proximity to the 
McCarthys’ property and to this portion of the Ontario Ridge Trail. To the North, there is the 
Sycamore Crest Trail. To the South, there is the Cave Landing Trail, several paths in the Avila 
Sea Caves and Pirate’s Cove areas, as well as the Cave Landing Road. These southern trails and 
paths provide direct access to the coast across public land. The McCarthys seem to allege that 
because some of the connecting trails cross private lands and the rights of use have never been 
adjudicated, they cannot be considered to exist. This position is contrary to public policy 
however and would mean that, in order to consider a trail ‘in existence’ the public would be 
forced to adjudicate all trails, even those where property owners had not expressed any desire to 
prevent the public’s continued use.  
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More significantly, even if it were true, this is not relevant to the issue at hand, nor does it 
provide any legally relevant defense to issuance of the Order here. As discussed in response to 
Defense 1, the Commission’s jurisdiction is not predicated on the directionality of a trail.  
 
 
Fencing 
 
McCarthys’ Defense Alleged: 
 

12.  “The fencing . . . at issue [falls] squarely within the plain language of [San Luis 
Obispo County’s Local Coastal Program’s (“LCP”) exemptions.” (Mar. 6, 2014 
letter at 2.) 
 

Commission Response: 
 
While San Luis Obispo County’s LCP provides an exemption for certain types of fencing, the 
McCarthys’ fencing does not fall within the parameters of that exemption. The LCP exempts 
“walls or fences of 6’-6” or less in height located in accordance with Section 23.04.190(c) 
(Fencing and Screening), except when in the opinion of the Planning Director such wall or fence 
will obstruct views of, or legal access to the tidelands” (Section 23.03.040(d)(2)).  Here, the 
exception to the exemption listed at the end of that sentence applies, so that the exemption itself 
does not apply. 
 
The Acting Planning Director of San Luis Obispo County’s Planning and Building Department 
explicitly stated in correspondence dated February 7, 2014, “As the easement is available to the 
public for recreational purposes and provides legal access to and views of tidelands, the 
Department has determined that the erection of the fence and related development on your 
clients’ property is not exempt from the requirement to obtain a Coastal Development Permit.” 
The Ontario Ridge Trail serves as a critical link in a system of trails that provide access to the 
coast, such as Pirate’s Cove, as well as a route off of Cave Landing Trail that leads to the shore. 
As stated in Friends of the Trails v. Blasius, “the measure of the benefit of maintaining public 
access to a trail segment is, obviously, far more than the mere segment viewed in isolation,” 
meaning that the court should not solely consider the “240-foot public easement across a single 
lot” when determining its overall importance and utility. 78 Cal. App. 4th 810, 835 (2000). 
Similarly, this portion of the Ontario Ridge Trail, which is but one trail in an interwoven system 
of trails, should be considered together with this larger series of trails. Therefore, since the fences 
and the gate have blocked access to a portion of the Ontario Ridge Trail, the McCarthys are 
obstructing legal access to the tidelands.  
 
In addition, this unpermitted development obstructs views of the tidelands (Exhibit 16, 25, and 
26). As stated in Schneider v. California Coastal Commission, the protection of public views in 
Section 30251 in the Coastal Act “has been construed to mean land-based scenic views from 
public parks, trails, roads and vista points.” 140 Cal. App. 4th 1339, 1345 (2006). Commission 
staff visited the site and confirmed that the McCarthys’ fencing and signs are obstructing the 
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public’s views of tidelands from the trail and from vista points on the ridgeline. The McCarthys’ 
fences are therefore not exempt—they fall within the exception to the County LCP’s exemption. 
 
Furthermore, even if it were to be determined that the exception to the exemption did not apply, 
which is not the case, so that the LCP purported to render fences and signs such as these exempt 
from coastal development permitting requirements, any such LCP provision would be invalid.  
Interpreting the LCP that way would be tantamount to finding that the LCP contained a 
categorical exclusion. See PRC section 30610(e) and 14 CCR Division 5.5, Chapter 6, 
Subchapter 5 (sections 13240-249).  As is explained below5, there are very specific and detailed 
requirements for such an exclusion. Since the requisite procedure for developing and 
implementing a categorical exclusion has not been followed, such a finding would be contrary to 
the statutory provisions of the Coastal Act.  
 
The requisite steps (see Footnote 5) have not been taken by either the County of San Luis Obispo 
or the Commission; the County of San Luis Obispo has not provided the Commission with the 

5 Where a local government or other public agency requests that whole categories of development be excluded from 
the coastal development permit requirements in Chapter 7 of the Coastal Act, several steps must be taken. First, the 
local government “shall provide the executive director of the commission with materials and information that the 
executive director deems necessary to make the findings required by Public Resources Code, Section 30610(e) and 
30610.5(b) and the California Environmental Quality Act [CEQA].” (CCR Section 13241(a)) Section 30610(e) 
requires that the Commission find that the categories of development have “no potential for any significant adverse 
effect, either individually or cumulatively, on coastal resources or on public access to, or along, the coast.” Second, 
the executive director must “cause a public hearing on such a request to be scheduled within a reasonable time of the 
receipt of materials and information sufficient to allow him to evaluate whether the request for exclusion meets the 
[aforementioned] requirements.” (CCR Section 13241(a))  
 
Third, the executive director “shall prepare and distribute a report” only after consulting with “the public agency that 
approves development activity for the particular category of development proposed for exclusion with any affected 
local government and with any persons known to be interested in the development activity.” (CCR 13242) Fourth, 
the Commission must vote to exclude the categories of development within specific geographic areas that the 
Commission finds meet the criteria in Section 30610(e) of Public Resources Code. (CCR Section 13243). The vote 
in favor of granting the exclusion must receive two-thirds of the votes from the Commission’s appointed members. 
(CCR Section 13243) In addition, the Commission’s order allowing the exclusion must contain “a precise 
description of the . . . [categories] of development  within a specific geographic area that is the subject of the 
exclusion in sufficient detail to permit any person to know precisely which category of development . . . does not 
require a coastal development permit . . . specific findings supporting such determination to grant the exclusion . . . 
any terms and conditions necessary to comply with the requirements of Section 30610.5(b) .. . . any category of 
development for which the commission shall receive notice of public agency approval . . . [and] a declaration that 
the exclusion may be rescinded at any time, in whole or in part.” (CCR Sections 13243(a)-(e))  

 
Fifth, the Commission shall send copies of the exclusion order to “each applicable local government or other public 
agency affected by the exclusion order.” (CCR Section 13244) Importantly, “[no] categorical exclusion approved by 
the commission shall be effective until . . . the public agency which issues the permit for the category of 
development that is the subject of the categorical exclusion order, by action of its governing body, acknowledges 
receipt of the commission’s resolution of approval . . . [the public] agency . . . by appropriate action of its governing 
body, accepts and agrees to the terms and conditions to which the categorical exclusion has been made . . . [and the] 
executive director of the commission determines in writing that the public agency’s resolution is legally adequate to 
carry out the exclusion order and that the notification procedures satisfy the requirements of the exclusion order.” 
(CCR Section 13244(a)-(c))  
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information required to determine that these fences and prohibition signs have “no potential for 
any significant adverse effect . . . on coastal resources or on public access to, or along, the coast”, 
as required by Section 30510(e), nor to satisfy the requirements of [Section 30610.5(b)] or 
CEQA.  Nor has the Commission made the necessary findings.  And no supermajority vote of 
appointed Commissioners occurred, as is necessary to allow this extreme procedure to be 
effective. 
 
While it is true that the Commission may also request a categorical exclusion (CCR Section 
13241(c)), there have been no public hearings regarding the categorical exclusions for “walls or 
fences of 6’-6” or less in height located in accordance with Section 23.04.190(c)” (Section 
23.03.040(d)(2)) or “prohibition signs: “No Trespassing”, “No Parking”, and similar warning 
signs” (Section 23.04.306(b)(13)). The Executive Director of the Commission has not consulted 
with the public agency that approves this development activity or with any affected parties, nor 
has the executive director distributed a report on this matter. In addition, the Commission did not 
vote for this categorical exclusion, nor did this vote receive a two-thirds supermajority of the 
Commission’s appointed members. Even if there were a successfully approved order, this 
exclusion would not be effective, since the public agency that issues permits for these fences and 
signs did not acknowledge receipt of such an approval, and the executive director did not 
determine, in writing, that such agency’s resolution is legally adequate to carry out the exclusion 
order.  
 
A finding that the signs and fences at issue in this matter were exempt from coastal development 
permitting requirements would necessitate the existence of a legal categorical exclusion for this 
development; as no such categorical exclusion exists, such a finding cannot be properly made.  
 
Conflict between the LCP and the Coastal Act 
 
McCarthys’ Defense Alleged: 
 

13. “. . . the Coastal Act mandates that the development shall be approved if it is 
consistent with the County’s Certified LCP.” (Mar. 6, 2014 letter at 1-2.) (quoting 
Pub. Resources Code, §§ 30519, 30600.5.) 
 

Commission Response: 
 
This statement does not provide any legally relevant defense to issuance of the Order here. As 
explicated above in response to Defense 12, the unpermitted development at issue is not exempt 
from County permitting requirements. Moreover, were it the case that the exemption could be 
interpreted in such a way that it would apply here, any such interpretation would be inconsistent 
with the scope of the permitting requirement in the Coastal Act and should therefore disfavored.  
See, e.g., McAllister v. California Coastal Commission, (2009) 169 Cal. App. 4th 912, 930-932.  
And even if one could argue that the exemption were unambiguous and had to be interpreted to 
apply here, which the Commission finds not to be the case, it would then be invalid for the 
reasons stated near the end of the Commission’s response to Defense 12. While a certified LCP 
plays a major role in determining what permits a landowner needs before pursuing development, 
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the Coastal Act remains dispositive, and an LCP cannot be less protective of coastal resources 
than the Coastal Act. Furthermore, as discussed above, the LCP clearly states that the 
development at issue in this case is not exempt from permitting requirements.  
 
McCarthys’ Defense Alleged: 
 

14. “. . . Section 30610, which appears in Chapter 7 of the Coastal Act, is irrelevant to 
County-enacted exemptions, such as the fencing and sign exemptions currently at 
issue; rather, Section 30610 is only relevant for determining the scope of 
Commission-enacted exemptions.” (Mar. 6, 2014 letter at 2.) 

 
 
Commission Response: 
 
Section 30610 is the primary section of the Coastal Act listing exemptions from the Coastal 
Act’s permitting requirements.  As such, it establishes the main limitations on the Coastal Act’s 
permitting requirement.  Under the Coastal Act, any development within the Coastal Zone that is 
not exempt pursuant to that section or one of the other exemptions in the Coastal Act requires a 
permit.   
 
When the Coastal Act’s permitting authority is delegated to a local government through the 
certification of an LCP, the local government assumes the primary permitting responsibility for 
all development that is subject to the permit requirements of the Coastal Act.  There is only one 
legitimate way in which that LCP can establish new exemptions for development that would 
otherwise be within the scope of Coastal Act’s permitting requirements.  That method is 
established by section 30610(e) and Subchapter 5 of Chapter 6 of the Commission’s regulations 
(14 CCR sections 13240-249).  Allowing a LCP’s exemptions to go beyond those listed in the 
Coastal Act would seriously undermine the Legislature’s goals in creating the Coastal Act. These 
goals include: to “protect, maintain, and where feasible, enhance and restore the overall quality 
of the coastal zone environment and its natural and artificial resources,” to “assure orderly, 
balanced utilization and conservation of coastal zone resources,” to “maximize public access to 
and along the coast and maximize public recreational opportunities in the coastal zone,” and to 
“assure priority for coastal-dependent and coastal-related development over other development 
on the coast” (Section 30001.5(a)-(d)).  
 
In any event, the County of San Luis Obispo concurs that this fence and other unpermitted 
development is not exempt.  As stated in Section 30519(a) of the Coastal Act, “after a local 
coastal program . . . has been certified . . . the development review authority provided for in 
Chapter 7 . . . [shall] be delegated to the local government that is implementing the local coastal 
program or any portion thereof” (Section 30519(a)). The local government here, the County of 
San Luis Obispo, has agreed that the McCarthys must acquire a coastal development permit in 
order to keep the fences and signs (February 7, 2014 letter to the McCarthys).  

 
McCarthys’ Defense Alleged: 

  

Exhibit 7 
A-3-SLO-17-0062 (McCarthy Trail Relocation) 

Page 75 of 173



15. “Contrary to the Commission’s unsupported assertion, and as expressly set forth in 
the Coastal Act, the components of an LCP need only conform to the policies in 
Chapter 3 of the Coastal Act….Thus, Section 30610 is irrelevant to County-enacted 
exemptions, such as the fencing and sign exemptions currently at issue; rather, 
Section 30610 is only relevant for determining the scope of Commission-enacted 
exemptions.” (Mar. 6, 2014 letter at 2.) 
 

Commission Response: 
 

This does not constitute a defense to this action; the Commission’s action is not predicated on the 
application of Section 30610 to this matter.  Rather, as discussed above, the violations at issue 
here are violations under both the LCP and Coastal Act. Furthermore, even if the LCP only had 
to conform to the policies in Chapter 3, that chapter expressly states that “development shall not 
interfere with the public's right of access to the sea where acquired through use or legislative 
authorization, including, but not limited to, the use of dry sand and rocky coastal beaches to the 
first line of terrestrial vegetation” (Section 30211) (emphasis added). This policy is repeated 
verbatim in the County of San Luis Obispo’s Coastal Plan Policies (Chapter 2 p. 2-1). Since it 
has been established that there is an express easement recorded on the property, and, in the 
alternative, that the public has acquired an easement by prescription, the McCarthys’ 
development does interfere with the public’s right of access to the sea, which the public acquired 
through use. Thus, since the McCarthys’ fencing, gate, and signs block and/or discourage the 
public from using this portion of the Ontario Ridge Trail, the McCarthys must remove this 
unpermitted development. 
 
Public Safety 
 
McCarthys’ Defense Alleged: 
 

16. “. . . the fencing and signs . . . protect the McCarthys.” (Mar. 6, 2014 letter at 4.) 
 

Commission Response: 
 
Again, as a prefatory matter, it should be noted that this is not a defense to the Orders requiring 
removal of unpermitted development that is also inconsistent with the LCP and Coastal Act.  
However, the McCarthys have alleged in various letters and conversations that the McCarthys 
erected the fences to protect themselves from potential liability associated with having a publicly 
used hiking trail on their property. As staff has explained to the McCarthys, although this does 
not create an exemption there are also some protections for such landowners. They have several 
levels of protection from liability associated with those recreating on the trail; immunity pursuant 
to California Government Code § 846, immunity pursuant to California Government Code § 
831.4, and the explicit protections of the access easement language.  
 
California Government Code § 846 states, in part that: 
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An owner of any estate or any other interest in real property, whether possessory or non- 
possessory, owes no duty of care to keep the premises safe for entry or use by others for 
any recreational purpose or to give any warning of hazardous conditions, uses of, 
structures, or activities on such premises to persons entering for such purpose, except as 
provided in this section.  

 
This protection extends to permittees and trespassers alike (Delta Farms Reclamation District 
No. 2028 v. Superior Court, 33 Cal.3d 699 (1983)), and applies to lands that are fenced as well 
as those that are made intentionally accessible (Ornelas v. Randolph 4 Cal. 4th 1095 (1993)). The 
McCarthys are therefore insulated from liability associated with hikers using the trails on their 
property under California law.  
 
Furthermore, California statutory law provides protection for private grantors of recreation 
easements. California Government Code §831.4 states, in part, that:  
 

“A public entity, public employee, or grantor of a public easement to a public entity for 
any of the following purposes, is not liable for an injury casued by a condition of:  

(a) Any unpaved road which provides access to fishing, hunting, camping, hiking, 
riding, including animal…  
… 

(b) Any trail used for the above purposes….” 
 
More significantly, the McCarthys are further insulated by the plain language of the Grant of 
Easement for Access, which states that the “Grantee [County of San Luis Obispo] assumes all 
liability for use of the easements” (Grant of Easements for Access document at 2). Therefore, the 
McCarthys need not be worried about assuming liability for hikers’ injuries that occur while on 
the Ontario Ridge Trail; any potential liability rests with the County.  
 
Moreover, California Civil Code § 846.1 provides that private land owners may seek 
reimbursement of attorneys’ fees incurred in defending actions brought by recreational users up 
to $25,000. The McCarthys are thus trebly insulated from liability regarding the use of their 
property by hikers.  
 
Finally, apart from all of the aforementioned protections, even if the McCarthys had a legitimate 
concern about liability, that would not insulate them from the permit requirements of the LCP 
(and the Coastal Act).  Even if the concerns were legitimate, and the protections enumerated 
above did not exist, they cannot simply perform development without complying with the 
Coastal Act and LCP and ignore the permit requirements on the basis of their liability concerns.  
 
McCarthys’ Defense Alleged: 
 

17.  “. . . the fencing and signs . . . are necessary to protect the public.” (Mar. 6, 2014 
letter at 4.) 
 

Commission Response: 

Exhibit 7 
A-3-SLO-17-0062 (McCarthy Trail Relocation) 

Page 77 of 173



  
As with the prior defense, while this may be an issue that the McCarthys wish to raise in an 
application to place fences that do not “obstruct views of, or legal access to the tidelands,” it is 
not an excuse for ignoring the permit requirement altogether, nor is it a defense to an Order 
requiring the removal of unpermitted placement of development inconsistent with the LCP and 
Coastal Act. 
 
Moreover, while this trail may pose some risks to hikers, as all trails do, it is, ultimately, up to 
the individual to decide whether or not to continue to hike a trail. Many of the most renowned 
trails in California are also the most difficult to hike; it is not for private landowners to determine 
what is beyond the physical capacity of the public at large. Further, citing one instance of an 
individual sustaining an injury when hiking some portion of the Ontario Ridge Trail is not 
dispositive of the level of risk associated with the trail, which, in turn, even if it is high, is 
irrelevant to the question of whether the development at issue required a permit.  
 
It is additionally worth noting that, in order for landowner immunity to be maintained, the land 
upon which recreation is being undertaken does not have to be suitable for recreational purposes 
(Astenius v. State of California (2005) 126 Cal. App. 4th 472, 476.) 
 
 
Lastly, the signs that the McCarthys posted do not in fact warn the public of any dangers. 
Instead, though the public has a legal right to use the access easement, the McCarthys posted 
“No Admittance” signs. Rather than educating the public to potential steepness and dangers, the 
signs are misleading the public into believing that this portion of the trail is closed off to public 
use. The fences, gates, and barbed wire further discourage, and sometimes physically stop, hikers 
from continuing to use the trail. 
 
Penalties  
 
In the Statement of Defense form, the McCarthys have elected to disclose the content of 
confidential settlement negotiations regarding the assessment of penalties under the Coastal Act. 
While the Commission does not condone this breach of confidentiality, in an effort to 
comprehensively respond to the McCarthys’ assertions, the matter has been addressed below.  
The Commission further notes that, since it is not imposing fines on the McCarthys in the instant 
action, the McCarthys’ objections to amounts that were proposed previously are irrelevant to the 
validity of the Commission’s current action.  The Commission may seek the imposition of civil 
liabilities under the Coastal Act through referral of this matter to the Attorney General’s Office, 
or if the Commission chooses to impose administrative civil penalties on the McCarthys in the 
future, it will do so through a separate action pursuant to PRC section 30821.  
 
McCarthys’ Defense Alleged: 
 

18. “. . . excessive fines in the amount of $200,000 . . .” (Statement of Defense Form.) 
“The excessive fine proposed by the Commission bears no proportional relationship 
to any alleged harm.” (Statement of Defense Form.) 
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Commission Response: 
 
The Coastal Act contains a variety of provisions concerning the penalties that may by assessed as 
a result of a Coastal Act violation. Section 30820(b) of the Coastal Act provides in relevant part 
that, any 

“person who performs or undertakes development that is in violation of this division or 
that is inconsistent with any coastal development permit …, when the person 
intentionally and knowingly performs or undertakes the development in violation of this 
division or inconsistent with any previously issued coastal development permit, may, in 
addition to any other penalties, be civilly liable in accordance with this subdivision. Civil 
liability may be imposed by the superior court in accordance with this article for a 
violation as specified in this subdivision in an amount which shall not be less than one 
thousand dollars ($1,000), not more than fifteen thousand dollars ($15,000), per day for 
each day in which the violation persists.” 

 
As discussed above, the public hiking trail, openly used for decades by the public, and further 
established by a duly recorded County easement on the McCarthys’ property in 2009, was 
blocked by the unpermitted development undertaken by the McCarthys. As the use has been 
open and notorious for decades and the County easement was recorded in the McCarthys’ chain 
of title, the McCarthys’ were on notice of the existence of this easement. By erecting barbed wire 
fences, gates, and “No Admittance” signs, and by blocking an access easement, the McCarthys 
have “intentionally and knowingly” undertaken development in violation of the County of San 
Luis Obispo’s LCP and of the Coastal Act. Such a violation would allow the Commission to seek 
penalties in an amount ranging from one thousand dollars ($1,000) to fifteen thousand dollars 
($15,000) per day for each day in which a violation persists (PRC Section 30820).  In addition, 
Commission staff sent letters dated February 20, 2014, March 5, 2014, and May 29, 2014 
notifying the McCarthys that the development is unpermitted and requesting its removal; in spite 
of these letters, and a number of phone conversations, the McCarthys persisted in maintaining 
the unpermitted development on the Property. 
 
Section 30820(c) of the Coastal Act further provides that in determining the appropriate amount 
of civil liability, the following factors shall be considered: 

(1) The nature, circumstance, extent, and gravity of the violation. 
(2) Whether the violation is susceptible to restoration or other remedial measures. 
(3) The sensitivity of the resource affected by the violation. 
(4) The cost to the state of bringing the action. 
(5) With respect to the violator, any voluntary restoration or remedial measures 
undertaken, any prior history of violations, the degree of culpability, economic profits, if 
any, resulting from, or expected to result as a consequence of, the violation, and such 
other matters as justice may require. 

 
As of the date of the mailing of this document, the unpermitted development has remained in 
place on the McCarthys’ property for at least 179 days, despite the efforts by County and 
Commission staff to resolve the matter and obtain removal.  Under 30820 (b), for just one 
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violation, that would translate to a penalty between $179,000 and $2,685,000.  The proposed 
settlement amount was at the extreme low end of that spectrum.  In light of the extent of 
violations, number of types of unpermitted development put in place (fences, signs, gates, etc.) 
breadth of unpermitted development, and the severity of impacts caused thereby, any reasonable 
penalty calculation would far exceed the settlement offer made by Commission staff.  
 
Further, pursuant to Section 30822 of the Coastal Act, the Commission may seek out exemplary 
damages in order to deter other landowners from blocking public easements and pathways; such 
an assessment of additional penalties may be appropriate here as this is an extraordinarily 
popular trail and as such this matter has been the subject of much public scrutiny.  
 
McCarthys’ Defense Alleged: 
 

19. “. . . the goal of imposing monetary fines for Coastal Act violations should be to 
mitigate for adverse impacts to coastal resources, not to impose punitive measures 
for actions such as erecting fencing . . .” (Statement of Defense Form.) 

 
 
Commission Response: 
 
Notwithstanding the McCarthys’ position as to how the Coastal Act should be interpreted, the 
plain language of the Coastal Act is clear on this point:  as indicated above, Section 30820(c) 
lists factors to consider in assessing penalty amounts, factors that go well beyond the 
requirements to mitigate adverse impacts to coastal resources.  This is consistent, of course, with 
the actual purpose of penalties: to provide a deterrent to violations.  And Section 30822 states 
that, where “a person has intentionally and knowingly violated any provision of this division or 
any order issued pursuant to this division, the commission may maintain an action, in addition to 
Section 30803 or 30805, for exemplary damages and may recover an award, the size of which is 
left to the discretion of the court. In exercising its discretion, the court shall consider the amount 
of liability necessary to deter further violations.”  
 
Moreover, had the confidential negotiations included a figure reflective of exemplary damages to 
deter future violations; the penalty calculus would have been significantly greater. The direct, 
observable, physical harm to wildlife is not the only type of impacts to coastal resources that can 
occur (and that should thus be compensated for in the event of unpermitted development); 
temporal impacts to both wildlife and public access are significant and must be accounted for 
when considering the deleterious impacts associated with the violation.   
 
McCarthys’ Defense Alleged: 
 

20. “. . . imposing such a fine on the McCarthys would violate the McCarthys' substantive 
due process rights, procedural due process rights, and other constitutional rights, 
including the right not to have excessive fines levied upon them. Moreover, imposition 
of such a fine would also constitute an unlawful taking.” (Statement of Defense 
Form.) 
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Commission Response: 
 
The McCarthys provide no legal or factual substantiation for this allegation and the plain 
language of Chapter 9, Article 2 of the Coastal Act, as discussed above, provides that the 
Commission may seek penalties for Coastal Act violations. Public access and scenic viewsheds 
are critical aspects and resources associated with the protection of California’s pristine 
coastlines. Assessment of a penalty, after a public hearing, pursuant to an extant statute is not 
even colorably a Fifth Amendment “taking”.  
 
 

VI. SUMMARY OF FINDINGS OF FACT  
 

1. Robert and Judith McCarthy are the owners of approximately 37 acres of vacant rural 
land within the Coastal Zone (as defined by the Coastal Act) in unincorporated San Luis 
Obispo County, identified by San Luis Obispo County Assessor’s Parcel Numbers 076-
231-063 and 076-231-065(the “Property”).  

2. In addition to owning the above-referenced property, the McCarthys knowingly 
undertook “development” thereon and possibly on adjacent properties, as defined by 
Coastal Act Section 30106, without a coastal development permit. Unpermitted 
development undertaken by the McCarthys on the Property includes installation of signs, 
gates, fences, footings, and support structures. This unpermitted development precludes 
wildlife ingress and egress from the property; physically and psychologically dissuades 
and prevents use of a public trail easement; and impedes public coastal views from and of 
the property.  

3. The California Coastal Commission has jurisdiction over this matter as the unpermitted 
development described in Finding #2 occurred in the Coastal Zone in San Luis Obispo 
County. Though San Luis Obispo County has a certified LCP, the Commission has 
jurisdiction to enforce the LCP and Coastal Act on the Property pursuant to Section 
30810(a)(1) of the Coastal Act as San Luis Obispo County requested that the 
Commission assume enforcement responsibility for this matter.  

4. Harm resulting from the unpermitted development on the Property is significant and 
includes impacts to coastal public views, public access to the tidelands, and coastal 
habitat. These impacts persist as the McCarthys have failed to remove the unpermitted 
development despite repeated requests from the Commission staff to do so, beginning via 
Notice of Violation dated February 20, 2014. These impacts remain unmitigated. 

5. Coastal Act Section 30810 authorizes the Commission to issue a cease and desist order 
under specific conditions, and as discussed in the Findings above, all elements of that 
section have been met herein.  

6. The McCarthys received a notice of violation on February 20, 2014, and despite being 
made aware of the violation and the opportunities to resolve the matter, failed to do so. 
The McCarthys received notice of the intent to commence cease and desist order 
proceeding in compliance with Section 13181 of the Commission’s administrative 
regulations on May 29, 2014.  
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7. The work to be performed under this Order, if completed in compliance with the Order 
requirements, will be consistent with Chapter 3 of the Coastal Act and relevant sections 
of the County LCP. 
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Exhibit 2 
CCC-14-CD-02 & CCC-14-NOV-01 
(Robert & Judith McCarthy) 

Page 1 of 1 
'------

Exhibit 7 
A-3-SLO-17-0062 (McCarthy Trail Relocation) 

Page 90 of 173



Exhibit 3 
CCC-14-CD-02 & CCC-14-NOV-01 
(Robert & Judith McCarthy) 

Page 1 of 1 

Exhibit 7 
A-3-SLO-17-0062 (McCarthy Trail Relocation) 

Page 91 of 173



RECORDING REQUESTED BY 
AND WHEN RECORDED RETURN 0: 

Clerk of the Board of Supervisors 
County of San Luis Obispo 
I 055 Monterey Street 
San Luis Obispo, CA 93408 

JULIE RODEWALD 
San Luis Obispo County- Clerk/Recorder 
Recorded allhe request ol 
Public 

DOC#: 2009069462 T~les: 

Fa as 
TillS 

Others 
PAID 

[Space above for Recorder's use] 

GRANT OF EASEMENTS FOR ACCESS 

(CAVE LANDING AND KING ACCESS EASEMENTS) 

1 

AM 
12/18/2009 
11:33 AM 

Pages: 11 
0.00 
0.00 
0.00 

$0.00 

This Grant of Easements for Access ("Grant of Easements") is made as of 
December 15 , 2009, by San Miguelito Partners, a California limited partnership 

("Grantor") and the County of San Luis Obispo, a political subdivision of the State of California 
("Grantee"). 

RECITALS 

A. Grantee is the owner of that certain real property as particularly described 
in Exhibit "A" attached hereto and made a part hereof ("Grantee's Property"). · 

B. Grantor and Grantee entered into that certain Real Property Purchase 
Agreement, dated November 18, 2008 ("Purchase Agreement") whereby Grantor sold to Grantee 
and Grantee purchased from Grantor Gr~tee' s Property. 

C. Among other thi gs, the Purchase Agreement provides that Grantor shall 
convey to Grantee certain easements for. ccess to Grantee's Property. 

D. Grantor and Grantee desire to enter into this Grant of Easements in order 
to effectuate the matters described in Recital "C" above. 

NOW, THEREFORE, in consideration of the mutual covenants and conditions 
contained herein, and other good and valuable consideration, the receipt and adequacy of which 
are hereby acknowledged, the parties agree as follows: 

1. Grant of Easements. Grantor hereby grants to Grantee and its successors 
and assigns in and to Grantee's Property non-exclusive twenty (20) foot wide easements for 
pedestrian and vehicular access only on, across, over, in and through those portions of Grantor's 
Property which are described and depicted on Exhibit "B" attached hereto and made a part 
hereof, for access to Grantee's Property ("Access Easements"). The Access Easements shall not 
unreasonably interfere with Grantor's use and enjoyment of Grantor's Property. Grantee shall 
have the right to improve and maintain the easements granted by this Grant of Easements. 

-1-
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Grantor shall have no obligation to impjove or maintain the easements granted by this Grant of 
Easements. Grantee hereby acknow edges that this Grant of Easements is granted for 
recreational and other purposes pursuant to Civil Code section 846. Grantee further 
acknowledges that in their present condition the easements granted by this Grant of Easements 
are not safe for vehicular access. Grantee hereby assumes all liability for use of the easements 
granted by this Grant of Easements. 

2. Relocation of Access Easements. The Access Easements may he relocated 
at Grantor's reasonable discretion and at Grantor's sole cost and expense to a location on 
Grantor's Property that Grantor and Grantee shall reasonably agree. 

3. Successors and A~signs. This Grant of Easements shall be binding upon 
and inure to the benefit of Grantee, its heirs, successors, grantees, and assigns. 

4. Authority. Each individual executing this Grant of Easements on behalf of 
a party hereto represents and warrants that he or she is duly authorized to execute and deliver this 
Grant of Easements on such party's behalf, and that in doing so such person is acting within the 
scope of such person's authority. 

5. Notices. Any notice or demand required or permitted to be given pursuant 
to this Grant of Easements shall be given either personally, by certified or registered mail, 
postage prepaid, return receipt requested, by confirmed fax, or by reliable overnight courier to the 
address of the respective parties set forth on the signature page. Any notice if served personally 
shall be deemed delivered upon receipt, if served by facsimile transmission shall be deemed 
delivered on the date of receipt as shown on the received facsimile, and if served by certified or 
registered mail or by reliable overnight courier shall be deemed delivered on the date of receipt 
as shown on the addressee's registry or certification of receipt or on the date receipt is refused as 
shown on the records or manifest of the U.S. Postal Service or such courier. Either party may 
from time to time designate any other address for this purpose by written notice to the other 
party. 

6. Recording. This Grant of Easements shall be recorded in the Official 
Records of the Recorder's Office of San Luis Obispo County. 

7. lntemretation. This Grant of Easements shall be governed by the laws of 
the State of California. This Grant of Easements shall not be interpreted or construed against the 
party preparing it. The headings which have been used throughout this Grant of Easements have 
been inserted for convenience of reference only and do not constitute matter to be construed in 
interpreting this Grant of Easements. Words of any gender used in this Grant of Easements shall 
be held and construed to include any other gender and words in the singular number shall be held 
to include the plural, and vice versa, unless the context requires otherwise. 

8. Survival. Terms and conditions of this Grant of Easements which by their 
sense and context survive the termination, cancellation or expiration of this Grant of Easements 
will so survive. 

-2-
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9. Counterparts. TJs Grant of Easements may be executed in counterparts, 
each of which shall constitute one originf and all of which shall be one and the same instrument. 

10. Entire Agreement. This Grant of Easements constitutes the entire 
agreement and understanding between the parties, and supersedes all offers, negotiations and 
other agreements, written or oral, concerning the subject matter contained herein. There are no 
representations or understandings of any kind not set forth herein. Any amendments to this Grant 
of Easements shall be effective only if in writing and executed by both parties. 

IN WITNESS WHEREOF, the parties have executed this Grant of Easements as 
of the date first written above. 

SAN MIGUELITO PARTNERS, 
a California limited partnership 

By: San Miguelito Associates 
a California limited partnership, 
its general partner 

By: Howard & Howard, Inc. 
a California corporation 
its general partoer 

By: _q~l!JIILfi~~~-
Name: 
Title: 

Address and Phone: 
San Miguelito Partoers 
c/o Robert W. Howard 
9 Red Rock Lane 
Laguna Niguel, CA 92677 
Tel: (949) 363-8696 

-3-

COUNTY OF SAN LUIS OBISPO, 
a political subdivision of the State of 
California 

Approved by the Board of Supervisors 
this 15"Day of t>ecember ' 2009. 

Address, Phone and Fax: 
Department of General Services 
I 087 Santa Rosa Street 
San Luis Obispo, CA 93408 
Tel: (805) 781-5901 
Fax: (805) 781-1364 

ATTEST: 

JULIE L. ROOEWAW 

Clerk of the Board of Supervi~ors 
By~~~~~~~C~··y~~~-~----

APPROVED AS TO FORM AN~&outyCI;ik 
LEGAL EFFECT: 

WARREN R. JENSEN 

Date: 11/19/0'! 
I 
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State of California 

County of Orange 

On t>J mi. \0 -?PPC) before 
I 

me, 

Notary Public, personally appeared Robert W. Howard who proved to me on the basis of 

satisfactory evidence to be the person whose name is subscribed to the within instrument and 

acknowledged to me that he executed the same in his authorized capacity, and that by his 

signature on the instrument the person, or the entity upon behalf of which the person acted, 

executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that 

the foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

(SEAL) 
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STATE OF CALIFORNIA 
) I 

) s$. 

COUNTY OF SAN LUIS OBISPO) 

0n ttrM!k:e( r~ZOOi before me, SANDY CURRENS Deputy County 

Clerk-Recorder, County of San Luis Obi~po, State of California, personally appeared\.-__ _ 

___ B_R_U_C_E_S_. _GI_B_SO_N ___ ,,. who proved to me on the basis of satisfactory evidence to be the 

person whose name is subscribed to the' within instrument and acknowledged to me that ~she 

executed the same in his/her authorized capacity, and that by his/her signature on the instrument - -
the person, or the entity upon of which the person acted, executed the instrument. 

I certify under Penalty of Perjury under the laws of the State of California that the 

foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

(SEAL) 

-5-

JULIE L. RODEWALD, County Clerk

Recorder and Ex-Officio Clerk of 

the Board of Supervisors 

By: 

Deputy County Clerk-Recorder 
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4-ITA 
GRANTqR'S PROPERTY 

Pan:el3 ofParccl Map COAL 96-036 in the County of San Luis Obispo, State of California, 
according to a map recorded December 20, 1999 in Book 54, Page 36 of Parcel Maps, in the 
Office of the County Recorder of said county. 
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EXHIBITB 
LE AL DESCRIPTION 

CAVE ANDING EASEMENT 

A 20.00 foot wide strip of land overportions of Parcels 2 and 3 of Parcel Map COAL 96-
036 recorded in Book 54 of Parcel Maps at Page 36, of official records, located in the 
County of San Luis Obispo, State ofCalifomia, the centerline of which is described as 
follows: 

Commencing at the southwesterly comer of said Parce12; thence, South 41 °12'48" East, 
along the southerly line ofsaid Parcel 2, a distance of 151.14 feet to the southeasterly 
comer of said Parcel 2 and the southwesterly comer of said Parcel3 and the TRUE 
POINT OF BEGINNING; thence, South 80°48'41" East, along the lines common to said 
Parcels 2 and 3, a distance of 118.88 feet; thence, northwesterly 121.87 feet along a curve 
concave northwesterly with a radius of 70.00 feet and a central angle of99°45'12"; 
thence, northeasterly 35.29 feet along a reverse curve concave easterly with a radius of 
120.00 feet and a central angle of 16"50'57"; thence, North 16°17'00" East, 31.98 feet; 
thence, North 07°01 '25" East, 152.49 feet; thence, northeasterly 54.81 feet along a curve 
concave easterly with a radius of200.00 feet and a central angle of 15°42'03"; thence, 
North 22°43'28" East, 71.54 feet; thence, North 37°09'48" West, 98.06 feet; thence, 
North 36°41 '48" East, 208.25 feet; thence, North 51 °55'06" East, 176.39 feet; thence, 
North 41 °02'16" East, 71.91 feet; thence, North 57°14'41" East, 103.75 feet; thence, 
North 49°18'15" East, 113.02 feet; thence, North 44°19'03" East, 166.32 feet; thence, 
South 88°09'33" East, 164.85 feet; thence, South 82°19'26" East, 171.82 feet; thence, 
North 81 °40'16" East, 180.98 feet; thence, South 74°14'32" East, 78.99 feet; thence, 
North 85°28'49" East, 178.84 feet; thence, North 85°00'07" East, 143.21 feet; thence, 
South 63°10'21" East, 67.39 feet; thence, South 47°17'17" East, 60.05 feet; thence, South 
73°03'11" East, 42.63 feet; thence, South 53°28'17" East, 91.81 feet more or less to the 
northwesterly line ofParcel3 of said Parcel Map COAL 96-036, a distance of885.88 feet 
from the northerly most comer of said Parcel 3 measured along the northwesterly line 
thereof and the terminus of said centerline. 

Note: The sidelines of said 20.00 foot wide strip shall extend or shorten to terminate on 
the boundaries of Parcels 2 and 3 of said Parcel Map COAL 96-036. 

11-04-09 
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PAIICEL I 
S4PM36 

PARCEL 2 
S4PM36 

PAIICEL S 
S4PM36 

N£ COR. 

PAIICEL 3 
S4PM36 

LINE TABLE MEASURE:D L16 78.99 
LINE LENGTH BEARING u; 178.84 

L1 151.14 N41'12'48"W L '·" L2 118.88 NB0'48'41"W 
LJ 31.98 N1617'00"£ 10.05 N47'1; '7" 
L4 152.49 N07 1' s· 
L5 71.54 N22'4J'28"[ 97.87 N5Y2B'1 rw 
L6 98.06 NJ7'09'48NW 
L7 208.25 NJ6'41'48"£ 
LB 176.39 N51'55'06"£ 
L9 71.91 N41"02'16~£ 

LIO 103. 75 N57'14'41"£ 
w 113.02 N49'18'15"£ 
L12 165.32 N4419'0J" 
UJ 164.85 N8f}'09'JJNW 

u• 171.82 NB2'19'26"W 
us 180.98 N81'40'16"£ 

! 

PlOT DATE: 

JOB NO. EXHIBIT 8 
DWG. NAME: 

SCALE: 

SHEET NO.: CAVE LANDING EASEMENT 

SCALE: 1 "- 400' 
400' 0' 400' 

~~~~ 

CURVE TABLE 
CURVE LENGTH 

Cl 121.87 
C2 .35.29 
CJ 54.81 

. 
~§ 

II~ 
~I 

* \\ 

• omn1 
DESIGN GROUP 

ORW BY: 

Exhibit 4 

RADIUS DfLTA 
70.00 9'45'12N 

120.00 6'50'57" 
200.00 5'42'0J" 

)}:""' \\ 

\.~D 

9 ' .. ~ s. eo ..rc1p 
rq4- 'Pc,. 9-

~ 

Exp. 12-31-10 

LS. 8006 

"RCO ..... T~CTU~~ 
CIVI~ E ... GIN~eRI"'G 
surove.-oNG 

SAN lUI~ UIOIS,.<J 

CAl ... OKNIA. ~CI<IOI 

P'"'ONE" [80.5):; .... •9:>QQ 
~ ... ~ (NlSI .......... :\~? "'""",....., ___ < .... 

I CHK BY: 
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l EXHIBITS 
LE AL DESCRIPTION 

KINGiACCESS EASEMENT 

A 20.00 foot wide strip of !and over portions of Parcels I and 2 of Parcel Map COAL 96-
036 recorded in Book 54 of Parcel Maps at Page 36, of official records, located in the 
County of San Luis Obispo, State of California, the centerline of which is described as 
follows: 

Commencing at the northeast comer of said Parcel 1; thence, North 78°29'23" West, 
along the North line of said Parcell a distance of336.!2 feet to the centerline of an 
existing graded travel way and the TRUE POINT OF BEGINNING; thence, South 
04°39'07" East, 29.94 feet; thence, southerly, 23.91 feet along a curve concave to the 
west with a radius of I 00 feet and a central angle of 13°41 '51"; thence, South 09°02'44" 
East, 41.03 feet; thence, South 01 °30'42" East, 21.74 feet; thence, southerly 19.59 feet 
along a curve concave to West with a radius of 100.00 feet and a central angle of 
II 0 13'27"; thence, continuing southerly 38.42 feet along a reverse curve concave to the 
East with a radius of 100.00 feet and a central angle of 22°00'53"; thence, South 
12°18'08" East, 50.87 feet; thence, South 04°57'04" East, 26.21 feet; thence, South 
00°36'16" West, 68.27 feet; thence, southerly 21.12 feet along a curve concave to the 
West with a radius of 40.00 feet and a central angle of30°14'45"; thence, South 
30°51'01" West, 32.62 feet to the intersection with the northwesterly line of said Parcel 2 
said line also being the southeasterly line of said Parcel I; thence, South 30°51'01" West, 
137.86 feet; thence, southerly 37.67 feet along a curve concave to the East with a radius 
of90.00 feet and a central angle of23°58'45"; thence, South 08°48'30" East, 103.00 feet 
to the intersection with an existing graded travel way. 

Note: The sidelines of said 20.00 foot wide strip shall extend or shorten to tenninate on 
the North boundary of Parcels I and the existing graded travel way. 

11-04-09 
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PARCEL I 
S4l'Ml6 

Pl.Ol DATE: 

JOB NO. 

DWG. NAI.IE: 

SCALE: 

SHEET NO.: 

KING IICCCSS 
EASfU!NT 

--~-

PARCEL 2 
S4PM36 

LIN[ TABLE MCASUR[O 
L1 29.94 N04'.39'07"'W 
L2 4t.DJ N09'02'44"[ 
LJ 21.74 NOI'J0'42 .. W 
L4 50.87 N12'18'08''W 
LS 26.21 N04-'57'04"W 
L6 68.27 NOO'J6'!6"f 
L7 .32.62 NJ0'51'01"£ 
LB 137.86 N.30'51'01"£ 
L9 103.00 N08'48'.30"£ 

CURVE TABL£ 
CURl!£ L£NG7H RADIUS 

Cl 23.91 100. DO 
C2 19.59 100.00 
CJ 38.42 100.00 
C4 2112 40.00 
cs 37.67 90.00 

EXHIBIT 8 

PARCEL 3 
S4l'Ml6 

DELTA 
13"41'51" 
1113'27" 
02"00'53' 
014'45~ 

3'58'45 

------------

SCALf: 1"~ 400' 

4oo· o· 4oo· 

~~~ 

• omn1 
DESJON ORDUP 

... ~c-~cru,.~ 
CIVIl E'NCINeli"IIING 
~UitYEYINO 

..e .. TAN~ ............ 100,.0..1:1, SUIT~ o 00 

SAN LUI:; Q81S .. () 

CA•I,.<.>RN>A 9:0.0UI 

PHONE'. jBo.!I/SH-9::>00 
~ ... " 11!0"'1-~ ....... ,.:;>, 

KING ACCESS EASEMENT I CHI< S'f: ORW SY: 
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CERTIFI ATE OF ACCEPTANCE 

This is to certify that the interest in real property conveyed by the attached Grant of 

Easements for Access from San Miguelito Partners, a California limited partnership, to the 

County of San Luis Obispo is hereby accepted by order of the Board of Supervisors, pursuant to 

authority conferred by Board action approved on l>eeembeN" 16 12.009 . The grantee 

hereby consents to the recordation thereof by its duly authorized officer. 

::~ed~?\C 6~ 
Chairperson of the Board of Supervisors 

STATE OF CALIFORNIA ) 
) ss. 

COUNTY OF SAN LUIS OBISPO) 

On lwfll'll:w" 15120:13 , before me, SANDY CURRENS Deputy 

County Clerk-Recorder, County of San Luis Obispo, State of California, personally appeared 
BRUCE S. GIBSON 

---------------'' who proved to me on the basis of satisfactory 

evidence to be the person whose name is subscribed to the within instrument and acknowledged 

to me that J!!llsbe executed the same in !!!,.slher authorized capacity, and that by ~lber signature 

on the instrument the person, or the entity upon of which the person acted, executed the 

instrument. 

I certify under Penalty of Perjury under the laws of the State of California that the 

foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

(SEAL) 

JULIE L. RODEWALD, County Clerk
Recorder and Ex-Officio Clerk of the Board 
of Supervisors 

END OI=DOCUMENT 
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SAN LUIS OBISPO COUNTY 

DEPARTMENt OF PLANNING AND BUILDING 

February 7, 2014 

Dan Carl, District Director 
California Coastal Commission 
725 Front Street, Suite 300 
Santa Cruz, Ca 95060 

Promoting the wise use of land- Helping to build great communities 

SUBJECT: Fencing and Related Development- Parcel 2- COAL 96-036 

Dear Mr. Carl: 

On February 6, 2014, the Department' of Planning and Building received information regarding a 
recorded public access easement granted for recreational and other purposes in the general location 
of the existing trail on Parcel 2 of COAL 96-036. As this easement has been brought to the 
Department's attention, it has modified the position of the Department relative to the need for a permit 
for the erection of a fence that obstructs legal access to and views of the tidelands, and for its 
associated development (e.g., poles, gales, signs, etc.). 

As the easement is available to the public for recreational purposes and provides legal access to and 
views of the tidelands, the Department has determined that the erection of the fence and associated 
development is not exempt from the requirement to obtain a Coastal Development Permit. 

The County has notified the applicant's attorney that the fencing and related development is 
unpermitted and needs to be removed, and that if the applicant still desires to install fencing and 
related development, the applicant will need to apply for a Coastal Development Permit (CDP). The 
County requests that the Commission assume primary enforcement authority with regard to this 
violation pursuant to Public Resources Code Section 30810. Should the Commission assume 
primary authority, the County looks forward to coordinating closely with Commission enforcement 
staff as Commission staff pursues enforcement action, which may include the issuance of a cease 
and desist and restoration order for all of the unpermitted development. In addition, if the applicant 
chooses to subsequently apply for a CDP, the County looks forward to the Commission's input on 
such development's consistency with the County's LCP and Coastal Act's access and recreation 
policies as they pertain to this location. 

We would like to continue to work with you to find the most effective means of collectively addressing 
the situation and appreciate your coordination. 

If you have any questions, please don't hesitate to contact me directly at kqriffin@co.slo.ca.us or 
(805) 781-5708. 

Sincerely, 

Kami Griffin, Assistant Director 
Planning and Building Department 
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PARCEL I 
54PM36 

PARCEL 2 
54PM36 

PARCI!t. 5 
54l"M36 

NE COR. 

PARCEL 3 
54PM36 

LINE: TABLE ME:ASUR£D LT6 78.99 N74'l4'J2"W 
LINE: LENGTH BEARING L17 178.84 N85'28'49~£ 

L1 151.14 N4l '12'48~W L18 143.21 NBS'OO'Ol"£ 
L2 118.88 N80'48'4l"W L/9 67 . .39 N6J'J0'21 ftw 
L3 31.98 N 16 '17'00"£ L20 60.05 N47'17'17"W 
L4 152.4-9 N07'01'25"£ L21 42.63 N73'03'11"W 
L5 71.54 N22'43'28"£ L22 91.8) N53"28'17"W 
L6 9"8.06 N37'09'48"W 
L7 208.25 NJ6'41'48"£ 
LB 176.39 N51'55'06"£ 
L9 71.91 N41'02'l6"E 

LlO 103.75 N57'14'41"£ 
Ll1 113.02 N49'18'15"E 
Ll2 166.32 N4419'0J"£ 
LlJ 164.85 N88'09'JJ"W 
Ll4 171.82 N82'19'26"W 
L15 180.98 NB1'40'16"£ 

( PLOT DATE: 

JOB NO. EXHIBIT F 
OWG. NAME: 

SCALE: 

\... SHEET NO.: CAVE LANDING EASEMENT 

'I'RACI'1618 
16 MAl'S 26 

SCALE: 1 "- 400' 
400' 0' 400' 

~~~~ 

CURVE TABL£ 
CURVE LENGTH RADJUS DELTA 

C1 121.87 70.00 9'45'12" 
C2 J5.29 120.00 6'50'57" 
CJ 54.81 200.00 5'42'03" 

~ 
0 SO< 0<:.: ,~>-~'~ s. eo 'P s ~4 4lt- t-

" -
~ 

* \\ 

omni 
C ESION OROUP 

ORW BY: 

? 

E>p. 12-31-Q§ 

LS. 8006 

AIOCHifeCTI,jiU~ 
o;:IVIL ENOINII!E>11NG 
SUIOVEVINO 

.. a .. ~.O.NK F .... li!M .. OAO, StJII~ l.C: 

SAN LUIS OBISPO 

CAUI'QJrNIA, ~3.001 

PHONE: {1&05)......_.,700 

FA>I: (805).54.._4'1.27 .............................. ._...., 

CHK ':6.14-24 / 
11/18/2008 

C\1 

0 
Q) 

"' ro 
o._ 
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IPARCI'!JL I 
54PM36 

( PLOT DATE: 

J08 NO. 

owe. NAME: 

SCAL.£: 

\...._ SHEET NO.: 

PARCIEL 2 
54Pl\IJ6 

LINE TABLE MEASURED 

Ll 29.94 N04'.39'07"W 
L2 41.03 N09"02'44-~E 
LJ 21.74 N01 '30'42"W 
L4 50.87 N12'18'0B"W 
LS 26.21 N04'57'04-"W 
L6 68.27 NOO'J6'16~£ 

L7 32.62 N30'51'01~£ 

LB 1.37.86 N30"51'01"£ 
L9 103.00 N08'48'JO"£ 

CURV[ TABLE 

CURV£1 LENGTH RADIUS 
Cl 23.91 100.00 
C2 19.59 100.00 
CJ 38.42 100.00 
C4 2L12 40.00 
cs 37.67 90.00 

EXHIBIT F 

li'ARCIEL 3 
54FMJ6 

DELTA 
13'4-1'51" 
11'13'27" 
2'00'53" 
0"14'4-5" 

2J"58'45' 

KING ACCESS EASEMENT 

SCAlE: 1"= 400' 
4oo· a· 400' 

~~~ 

• omn1 
DE&ION GROUP 

DRW BY: 

AICC:I111ec"NitC: 
CIVIL e .. c;:;I .. I!I!O<IN~ 
$UJtvz;YING 

~ T.._NO::FAI<M I<OA!J, SU11>:i 1.4<; 

$AN lUI3 O•ISPO 
<;;AL,IrO .. NlA, 'P3.of01 

p;.<<;>NI!: (&0"'J!i++-P700 

p..o.x: f"'""l.S41.0-<13'27 __ ..... __... ........ 

CHK "14-26 _.) 
11/18/2008 

N 

0 
N 
(J) 
Ol 

"' a. 
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Go ENtER A J aS EL R ~ . .;I C E1S P A G EN C Y 
Janette D. Pell, Directo

1 

Cody VanDorn, Depart ent Administrator 

Robert McCarthy & Judith McCarthy 
1800 19'" Street 
Bakersfield, California 93301 

Re: County of San Luis Obispo, APNs 076-231-063, 065 

Ontario Ridge Trail, Sycamore Springs Trail 

Dear Mr. and Mrs. McCarthy: 

It has come to our attention that the County of San Luis Obispo ("County") holds easements for 

public access and recreational purposes along the area of your property known colloquially as 

the Ontario Ridge Trail and the Sycamore Springs Trail. Enclosed is a copy of the document by 

which your predecessor-in-interest, San Miguelito Partners, granted those easements to the 

County in 2009. We are also aware that gates and fencing have been constructed across and/or 

within the County's easements that obstruct the public's use of the County's property. Please 

remove all such obstructions immediately. If the fencing and gates that encroach upon the 

County's easements are not removed in a timely fashion, the County will be forced to initiate 

legal proceedings to do so. 

Please contact me at your earliest convenience to discuss how and when you intend to remedy 

this violation of the County's easements. 

Sincerely, 

8~1 ~ 6~cL f~_- ~lit( 9e u._ __ 
Janette D. Pell 

Director General Services Agency 

Cc: Gregory W. Sanders, Esq. 

Kami Griffin, Assistant Planning Director 

Supervisor Adam Hill 

Enclosure: 

Grant of Easement dated 12/15r009 
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· B~ch ·~A4,User :LDRA Comment: 

•,. ,., 
0 

Y." 

RECORDING REQl.JESTED BY 
AND WHEN RECORDED RETIJRN TO: 

Clerk of the Boord of Supervisors 
County of San Luis Obispo 
1055 Monten:y Sacel 
San Luis Obispo, CA 93408 

JUUI' RODEWALD 
san LUl1 Dbbpo counr,-ChniciRecordar 
RUOfLW!IIItls tof;;"l at 
Public 

DOC#: 2009069462 TJUn; 

Fo,. 
TuN 
Others 
PAID 

(Spuce above for Recorder's use] 

GRANT F EASEMENTS FOR ACCESS 

(CAVE LAND 0 AND KINO ACCESS EASEMENTS) 

1 

Station ld :BR7. 

AJ/1 
t!I1W21l09 
11:33 AJ/1 

f'qm&: 11 
0.00 
0.00 
0.00 

suo 

This Grant of Easements for Access ("Grant of Easements") is made as of 
Decem bey: 1 5 , 2rn)9, by San Miguel! to Partners, a California limited partnership 

("Grantor'') and the County of San Luis Obispo, a politlcol subdivision· of the State of Coli fum Ia 
("Grantee"). 

RECITALS 

A. Oren!ec is the owner of the! certain real property as panieularly described 
in Exhibit"A" attached hereto and rnade a part hereof ("Grantee's Property''). · 

B. Grantor and Grantee entered into !bat certain Real Property Purchase 
Agreement, dated November l 8, 2008 ("Pun: base Agreement") whereby Oraruor sold to Grantee 
aod Grantee purchased from Oraotot Grantee's Property. 

C. Among other things, the Purchase Agreement provides !bet Grantor shall 
convey to Orantee certain easements for acc:ess ta Orantec"s Property. 

D. Grantor and·Qranlec desire to enter into this Grant of Easements in order 
to effectuate the matters described in Recitai 11C" above. 

NOW, THEREFO 
contained herein. and other good 
""'hereby acknowledged, the parti 

, In coruideralion or the mutual covenants and conditions 
valuable conslde111tion, the receipt and adequacy of which 

agree as follows: 

I. Orao of ents. Graotor hereby graotsto Granlee.and.its successors 
and as•igns in and to Grantee's Plloperiy non-<lXclusive twenty !20) foot wide easements far 
pedestrian and vebicultu'......, only on,·across, over, in and !hrougb those portions ofGI1Ullor's 
Property whlch are described and depleted on Exhibit "B" attached hereto and made a piUt 
bereof, for access to-Gnmtee•s Property C'Access Easements"). The Access Easements shaU not 
unreasonably interfere with Oraotor's use and enjoyment of Grantor's Property. Grantee shall 
have the right to improve aod maintain the casements granted by this Grant of Easements. 

·1-

SAN LUIS OBJSPO,CA Poge I of I I 

PDF DocUJDeot: EAS 2009.69462 p t . I . . . createo wtth odtFactorv ro na verston J·, · .-. ,. '"'V .: .. 
Printed on tm20l4 8:49:17 AM 
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Brnnch :A4,User :LORA Comment: 

Gnm!Or shill\ have no obligation to improve or mainlaln the easements granted by this Gnmt of 
Easemeots. Gnmtee hereby aolcnowledges thB! this Gnmt of Easements is granted for 
recreational and other purposes pur.;uanl to Civil Code section 846. Grantee further 
acknowledges that in lhcir present condition the easements granted by this Grant of Easements 
Bre not safe for vehicular access. Grantee !u:rvby assumes all liability for .use of the easements 
granted by this Gnmt of Easements. 

2. · Rc;lnpotlnn pf Accegs·F.asement3• The Access Eas~en.ts may be relocated 
at Gran!Or's """enable discretion and at Grantor's sole cost and expense to a location on 
Grantor's Propeny that Grantor and Grantee shall reasonably agree. 

3. Successra an~ Assiw. This Grant of Easements shall be binding upon 
and inure to the benefit of Grantee, l heirs, successorS, grantees, and assigns. 

4. Au!hori(y. Eal:h individual executinG this 011Ult ofEasements on behalf of 
a party hereto represents and wamnts tbat he or she is duly authorized to execute and deliver Ibis 
Grant of Easements on suc:b party's behalf. and that in doing so such person ls ucling within lhe 
scope of such person's authority. 

5. ~. Any notice or demand required or permiUed to be given pursuant 
to this Grant of Easements shall be given either porsonally, by certified or rcgi&tered moil, 
postnge prepaid, return receipt requested, by confirmed fllX, or by reliable ovemlgbl courier to the 
address of the respective partieo set forth on the sil!llalure page, Any notice if served personally 
shall be deemed delivered upon rcoelpt, if served by focsimile lr3nsmlssion shall be deemed 
delivered oa the date of recejpt as shown on the received faesimile, and if served by certified or 
registered moll or by reliable overnight courier shall be deemed delivered on tbe date of receipt 
as shown on the addressee1s registry or certification of receipt or on the date receipt is refused as 
shown on tbe records or manilest of the U.S. Posts\ Service or such courier. Either party may 
from lime to time designate any olbcr address for this purpose by written no1ice lo lhe other 
party. 

6. Recou!)no. This Grant of Easements shall be recorded in the Officio\ 
Records of the Recorder's Office of San Luis Obispo County. 

7. lnterpre!atign. This Grant of Easements shall be governed by the Jaws of 
the Slate of California. This Grant of Easements shall not be interpreted or construed against the 
party preparing it. The beadings whi¢h have been used threughout this Grant of Easements have 
been inserted for convenience of reference only and do not constitute matter to be eonstrued in 
interpreting thls Grant of Easements. Words of any gender used In this Oranl of Easements shall 
be held and construed to inolude any other gender and words In tbe singular number shall be held 
to include the pJuml, and vice versa, mless lhe context requires otheJWise. 

8. ~. Tenns nnd conditions of this Grant of Easements which by their 
sense and context survive the 1ermination, cancellation or expiration of 1h1s Orant of Easements 
will so survive. 

-l-

Station ld :BR7J 
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Branch :FI4,User :LDRA Comment: 

9. Counlernarts· This Grant of £asement.s may be executed in counterparts, 
each of which shall consti\ule one original and all CJfwhich sba.ll be one and Lhe same insiiUment. 

10. EDtjre Asr•emenl. This Grant of Easements constitutes the entire 
agreement and understanding between the parties, and supersedes all offers, negotiations and 
other agreements, written or oral, coru:emina the subject matter contained herein. There are no 
representations or W>derstandings of any kind not set fonh herein. Any amendments to this Grant 
ofEasemeniS shall be effective only if in writing and executed by both parties. 

!N WITNESS WHEREOF, the parties have executed this Grant of Easements as 
of the date first written above. 

SAN MIGUEUTO PARTNERS, 
a Califomia limited partnership 

By: Howard & Howard, Inc. 
a California corpomt!on 
ils general J>8r!ller 

By: _jj~Jr#4-~o/8.~~-
Name: 
Title: ecreuuy 

Address and Pbone: 

COUNTY OF SAN LUIS OBISPO, 
a political subdivision of the Stale of 
Califom'a 

Approved by the Board of Supervisors 
this .J!l..."bay of J>ernnbec , 2009. 

Address, Phone and F .. : 
Department of General Services 
I 087 Sonia Rosa Street 
San Luis Obispo, CA 93408 
Tel: (805) 781-5901 
Fox: (805) 781-1364 

A '!TEST; 

JULIB L. RODEWAlD 

SUllion ld :BR7J 

San Miguellto Partners 
c/o Robert W. Howard 
9 Red Roek Lane 
LugWJa Nigue~ CA 92617 
Tel: (949) 363-8696 

Clerk of the Board of Supervimrs 

APPROVED AS TO FORM AN·~~'llrc<l:l:z>:m!!:!~:·~~~~l!:ly Ol!;I~--

·3-

SAN LUIS OBISPO,CA Puge 3 or II 

LEGAL EFFECT: 

WARREN R. JENSEN 
Counl)' Counsel 

By~reo~:f? 
Date: l!ll9!oq 

I f 

PDF frlfEI'fe'il'~~sJS'fF~m:zry Pro trial version .. ,.,_<;.:. :._..;::;;. :..... :.-.•. _. ... Exhibit 17 
CCC-14-CD-02 & CCC-14-NOV-01 
(Robert & Judith McCarthy) 

Page 4of 14 

Exhibit 7 
A-3-SLO-17-0062 (McCarthy Trail Relocation) 

Page 127 of 173



Branch :A4,User :LORA 

Sfate of Calitomia 

Coualy ofOraage 

Comment: 

l 
l••· 
l 

On 1\\mr. to, ?PpG) before me, 

Notary Public, personally appeared Robert W, Howard who proved to me on the basis of 

satisfactory evidence to be the person whose name is subscribed to the within instrument and 

acknowledged to me that he executed the same in his authori:zl:d capacity, and that by his 

signature OD the instrument the person, or the entity upon behalf of which the person octed, 

executed lhe instnunenl 

I certi!y under PENALTY OF PERJURY under the laws of the State of California that 

the foregoing paragraph is true and com:ct 

WITNESS my hand and official seal. 

(SEAL) 

Slation ld :BR7J 
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.Branch :FI4,User :LORA Comment: 

STATE OF CALIFORNIA 

) IS. 

COUNTY OF SAN LUIS OBISPO) 

on beeM!b:( 1&,2001 before me, SANDY CURRENS Depul)' Counly 

Clerk-Recorder, County of San Luis Obispo, Slate of California, personally appeared._ __ _ 

__ ,::Bil:.:U:.:C:.:E.:S._. G_I_BSO_N_~,. who proved to me on the basis of sallsfactory evidence to be the 

person whose name is subscribed to lhe within instrument and acknowledged lo me lhat B!{she 

ex:ecuted the same in his/her authorized capacity, and that by hislluir signature on the instrument - -
the person, or the entity upon of which the person acted. executed the instrument. 

I certifY Wlder Penalty of Peljury under the Jaws of the State of California that the 

foregoing parngraph Is uue and correct, 

WITNESS my hand and official seal. 

(SEAL) 

-5-

JULIE L. RODEWALD, County Clerk

Recorder and Ex-Officio Clerk of 

the Board of Supervisors 

By: -~~~-~~~'¥(j~C~·~·~nnzn&~~-~---
Deputy County Clerk-Recorder 
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EXHIBIT A 

GRANTOR'S rROPERTY 

Station Id :BR7J 

PIIIOOI 3 ofPan:al Map COAL 96-036111 the County of 81111 Luis Obispo, State of California, 
a<:e<Jllling 1o a map recorded Decombcr20, 1999 iD Book 54, Poco 36 ofPan:al Map3, in lho 
Ofiicc ofU.. Conmy Rocoro..orsald aounty. 
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EXHIBITS 
LEGAL DESCRIPTION 

CAVE LANDINO EASEMENT 

A 20.00 foot wide strip of land over portions of Parcels 2 ond 3 ofPareel Map COAL 96· 
OJ6 rcoorded in Book 54 of Parcel Maps at Page 36, of official records, located in the 
County of San Luis Obispo, State or California, the centerline of which is described as 
follows: 

Commencing at the southwesterly c:omer or said Parcel 2; thence, South 41 ~12'48" East, 
along the SC>utherly line of said Parcel 2, a distance of 151.14 feet to the southeasterly 
comer of said Pan::el2 and tho SQuthwestcrly comer of said Parce13 and the TRUE 
POINT OF BEGINNING; thence, SOuth 80'48'41" East, along the lines common to said 
Pan:els 2 and 3, a distance of 11$.88 feet; thence, northwesterly 121.87 feet along a curve 
conc.ave northwesterly with a radius of70.00 feet and a central angle of99'45'12"; 
thence, northeasterly 35.29 feet along a reverse curve concave easterly wiUt a radius of 
120.00 feet and a central angle ofl6"50'57"; thence, North 16"17'00" East, 31.98 feet; 
thence, Nonh 07°01'25" East,. 15:2.49 feet; thence, northeasterly 54.81 feet along a curve 
concave easterly with a radius of200.00 feet and a central angle of I 5'42'03"; !hence, 
Nortb 22°43'28" East, 71.54 feet~ thence, Nonh 37°09'48'' West, 98.06 feetj thence, 
North 36'41'48" East, 208.25 feet; theoec, North 51'55'06" !!as~ 176.39 feet; thence, 
North 41 '02'16" East, 71.91 feet; thence, North 57'14'4l"l!asl, 103.75feet; thence, 
North 49'18'15" Eas~ 113.02 feet; theoee, North 44'19'03" East, 166.32 feet; thence, 
South 88'09'33" East, 164,85 foot; thence, South 82"19'26" East, 171.82 feet; thence, 
North 81'40'16" East, 180.98 feet; thence, South 74'14'32" East, 78.99 feet; thence, 
North 85'28'49" East, 178.84 feot; thence, North 85'00'07" East, 143.21 feet; thence, 
South 63'10'2l"l!ast, 67.39 feet; U1ence, South 47'17'17" East, 60.05 feet; thence, South 
?3°03'11" East, 42.63 feet; thence, South S3~8'17n East, 91.8) feet more or less to the 
northwesterly line ofParccl3 of said Parcel Map COAL 96-036, a distance of88S.88 feet 
from the northerly most comer of said Parcel 3 measured along the northwesterly line 
thereof and the termin.u.s or said centerline. 

Note: The sidelines ofsa.ld 20.00 fool wide ship shoJI extend or shonen to tenninare on 
the boundaries of Parcels 2 and 3 ofsoid Parcel Map COAL 96-036. 
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EXHIBITS 
LEGAL DESCRIPTION 

KING ACCESS EASEMENT 

A 20.00 root wide slrip ofland over poruons ofPan:els 1 and 2 of Pan:el Map COAL 96· 
036 recorded in Book 54 of Parcel Maps at Page 36. of official records. located in the 
County of San Luis Obispo, S~te of California, the centerline of which is descn"bed as 
follows: 

Commencing at the northeast oomc:r of said Parcell;-lhence, North 78°29'23n West, 
along the Nonh line of said Parcel I u distance of336.12 feet lO the centerline of an 
existing graded travel way and lhentUE POINT OF BEGINNING; thence, South 
04"39'07" East, 29.94 feet; theace, southerly, 23.91 feet along a curve concave to the 
west with a radius of 100 feet and a cCDtral engle of 13°41'51"; lhenc:e, South 09°02'44" 
Eat~ 41.03 feet; thence, South 01'30'42" Eas~ 21.74 feet; thence, southerly 19.59 foci 
along a curve cooc:ave to West :with 11 radius of 100.00 feet and a cenual angle of 
ll 0 l3'27"; thence, continuing Southerly 38.42 reet along a reveTSe curve concave to tlle 
East with a radius of 100.00 feet and a central angle cf22"00'53"; thence, South 
12"18'08'' East, 50.87 feet; thence, South 04"57'04" East. 26.21 feet; thence~ South 
00~6'16" West, 68.27 feel: lhence, soulherly 21.12 feel along a curve concave to the 
Wesl with a mdiu& of 40.00 feot ond a centmlangle of30'14'45"; thence, South 
30'51'01" We>t, 32.62 feet to the intersection with the nonhwesterly line ofSaid Pan:e12 
said line aJso being the southeasterly Jine of said Pan:ell: thence, Soulh 30°SI'Ol" West, 
137.86 feet; thence, southerly 37,67 feet along B. curve c:oncave to the East with a radius 
of90.00 feet and a central angl., of23°58'45'': !hence, Soulh 08 1148'30" Euc, 103.00 feel 
to the intersection wilh an ex.istiing grnJed travel way. 

Note: The sidelines of said 20.00 foot wide slrip shaJI extend OT shorten to tenninatc on 
the Nonh boundary cfPan:els I and the existing graded lnlvel way. 
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CERTIFICATE OF ACCEPTANCE 

This ls to certify that the inlercst in reaJ property conveyed by the attached Grant of 

EasemcnlS for Access from San Migueli<o Partners, a Caliromia limiled partnership, 10 !he 

Coun<y of San Luis Obispo is hen:by accep!ed by or<ler of the Board ofSupervison;, piUSuantto 

authority cooferred by Board action approved on t>ee,embey= 16 1 ?fY!9 . The grantee 

hereby consents to the recordation tbc:reofby i!S duly authorized officer. 

:;edh:i:Clt= 
Chauperson of the Board of Supervisors 

STATE OF CALIFORNIA ) 
)ss. 

COUNTY OF SAN LUJS OBISPO) 

On Memterl512rr9 , before me, SANDY CURRENS Deputy 

Couo<y Clerk-Recorder, Coun<y of San Luis Obispo, State of California, personally appeared 
BRUCE S. GIBSON b · · 

--------------• who proved to me on the BSJS of sausfac<ory 

evidence to be !he person whose name is substribed to the wilhin inslnlmont and acknowledged 

to me tbal.l!.f/she execu1ed the same in !!!..slher authorized capacily. and that by J!!!!her signeturc 

on the im.trumcnt the person, or the entity upon of which the person acted, executed the 
instnunent. 

1 certify under PenalLy or Perjury under the Jaws of the Slate of California lhat the 
foregoing paragraph Is true and correct. 

WITNESS my hand and official seal. 

(SEAL) 

JULIE I. RODEWALD, Coun<y Clerk
Recorder and Ex-Officio Clerk of the Board 
of Supervisors 

SLB.Lion ld :BR7J 
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. ··- ~. . . . 

JUUE RODEWALD 
San Lilla Oiilapo cauntv- Clarlc/RocordBr 
RBCIII!IJIIII.IhO Mqnal ol 

ASK 
1/ZOJZOI% 
3:38 !'M 

flrlll Amerll:an Tllla Company 
RECORDING REQUESTED BY 
Arst American Tlt!e Company 

DO tR: 2012039759 TRies: Pogo&: 2 
AND WHEN RECORDED MAIL DOCUMENT TO: 
R &. J McCarthy, m, Family Trust 
1800 19111 Street 
Baker5tleld, CA 93301 

Filii 
Tans 
Olhen 
PAID 

ll.DD 

JD.Dil 
$27.DO 

-------.,,---------.._ ___ ,SpacaAbava'DiliUufOrRccDrder'•USOOnly -----

A.P.N.: 076·231-063, 065 

SURVEY MONUMENT FEE $10.00 GRANT DEED 
. Ale No.: 4009·340Z967 (LB) 

DlTD£CINIAliON FI1!D 

The Unden;lgned Grantor( I) Oedare{s): DOCUriENTARYTMHSFtll TAX $PERSEPARATESfATEN!HT;OTYlRANSFSL TAX$; 
SUR11EY MONUMENT' FEE S 
( X ] CXI~ on \he ~tton ar hJI value Qf p-tptrty' c:onveytd. DR 

[ ] mmputed Oft the ~tlonot full vablaltss valua c'lell.l Dnlf[or ~remaining at tlmB o1 sale_. 

[ • 1 _ ....... , { l ""'" ·"" 

fOR A VAWABLE CONSIDERATION, receipt of which Is hereby acknowledged, San MlguelltD Partners, a 
california limited partnership 

hereby GIWIT1i to Robert EdWin MCI:arthf m and Judith TUttle MCI:arthy, Co-Trustees of the R & J 
McCarthy, ID, Family Trvst dated Feblllltry 20, 1993 

the following described property In the unincorporated area ol, County of San. Luis Obispo, Slate 
of C811fomla: 

PARCEL 2 OF PARCEL MAP COAL 911-036, IN mE COUNTY OF SAN WJS OBISPO, STATE OF 
tAUFORNIA, ACCORDING TO MAP •RECORDED DECEMBER 20, 1999 lN BOOK 54, PAGE 36 
OF PARCEL MAPS, lN THE OFFICE dF mE COUNTY RECORDER OF SAID COUNTY, 

MaUhKstalementsTO: SAMI!MA60VE 

0 i I 
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•• 'l;·. 

A.P.N.: 015-23H6l, 065 

Dated: Ql/t813Q12: 

San Mlguelllo Partners, a california llmRod 
partnarshlp 

By: San MlguaUio Associates, a calllomla 
llmilad partnership, lis General Partner 

Grant Deed ~ CDnunued 
Date: 07/18/2012 

Ale No.: o!009-3402967 (LB) 

~~~~F f§J!tft{fl i . 
~'k2~!?JP£~'3JoGen-w~nthia SWa-rd . ,Notarv 

. , who proved to me on lhe basis of satisfaCII>ry evldancelll 
be the person(s) whose name(s) Is/a~ SllliSCilbed to lhe wllhln 1ns1n1ment and ad<nowledged ID me !hat 
h~she/lhev exeart£d the same In hi>Vherllhelr au1horized capadty~es~ and lhet by his/her/their slgnatlJIO(o) on 
the lnslnlment the person(s), or the eollty upi)J1 behalf or whleh the pen:on(s) a<lr!<l, executed the instrument 

I t811JY UlUier PENALlY OF PERJURY under the laws of the Stole or c.llfbmla !hat the foregoing paragraph Is 
true and amect. 

WltllESS my hand and offidal seal. 

~~iW 
My CQmmlsslon Expires: 1/ ;u.f/ I 3 

NotaryName: ~ll-lh!A:S.~a..r<l 
Nota,Y Registration Number: t IDID\l' 

7bJs area lf!r DITidal notJ1tfal seal 

Notary Phone: ~if q -3G,l/-3bZLf 
County of Prlndpal Place or a..,..,... ~ e. 

ENDOFOQCUMENT 

\1.-
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DEPARTMEN 

February 7, 2014 

Gregory W. Sanders 
Nossaman LLP 
18101 Von Karman Ave, Suite 1800 
Irvine, Ca 92612 

SAN LUIS OBISPO COUNTY 

OF PLANNING AND BUILDING 
Promoting the wise use of land- Helping to build great communities 

SUBJECT: Parcel 2 -COAL 96-036- Fencing and Associated Development 

Mr. Sanders: 

Thank you for your letter dated February 3, 2014. As you are aware, a dispute resolution 
hearing has been scheduled for Thursday, February 13, 2014 with the California Coastal 
Commission regarding fencing and associated development (e.g., poles, gates, signs, etc.) 
located on and around the above referenced parcel. 

As part of materials submitted to the Coastal Commission, the Department of Planning and 
Building was made aware of recorded public access easement granted for recreational and 
other purposes in the general location of the existing trail on Parcel 2 of COAL 96-036. As this 
easement has been brought to the Department's attention, it has modified the position of the 
Department relative to the need for a permit for the erection of a fence that obstructs legal 
access to or views of the tidelands, as well as its associated development (e.g., poles, gates, 
signs, etc.). 

As the easement is available to the public for recreational purposes and provides legal access 
to and views of the tidelands, the Department has determined that the erection of the fence and 
related development on your clients' property is not exempt from the requirement to obtain a 
Coastal Development Permit. 

The fence and associated development (e.g., poles, gates, signs, etc.) are unpermitted and 
need to be removed. If your clients desire to install fencing and related development, a Coastal 
Development Permit (COP) will be required to be obtained. Until such time as a Coastal 
Development Permit has been applied for and granted, the County will be requesting that the 
Coastal Commission assume primary enforcement authority with regard to this violation 
pursuant to Public Resources Code Section 30810. This could include the issuance of a cease 
and desist and restoration order for all of the unpermitted development. 

If you have any questions relative to· this letter, please feel free to contact me directly at 
kqriffin@co.slo.ca.us or (805) 781-5708· 

Sincerely, 

Kami Griffin, Assistant Director 
Planning and Building Department 
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STATE OF CALifoORNIA-NATURAL RESOURCES AGENCY 

CALIFORNIA COASTAL COMMISSION 
45 FREMONT, SUITE 2000 
SAN FRANCISCO, CA 94105· 2219 
VOICE (415) 904-52.00 
FAX ( 415} 904~ 5400 
TDD (415) 597-5885 

EDMUND G, BROWN, JR., GDVI!RHDR 

NOTICE OF VIOLATION OF THE CALIFORNIA COASTAL ACT 
SENT BY REGULAR AND CERTIFIED MAIL 

Certification No. 7006 2760 0055883 4672 

February 20, 2014 

Robert McCarthy & Judith McCarthy 
1800 19th Street 
Bakersfield, California 93301 

Coastal Act Violation File No: V-3-14-0012 (McCarthy/Ontario Ridge Trail) 

Location: 

Alleged violation description: 

Dear Mr. and Mrs. McCarthy: 

County of San Luis Obispo APNs 076-231-063 
and 07 6-231 ;065, and any other place where the 
unpermitted development has come to be located. 

Unpermitted placement of fencing, gates, and signage. 

The California Coastal Act1 was enacted by the State Legislature in 1976 to provide long-term 
protection of California's 1,1 00-mile coastline through implementation of a comprehensive 
planning and regulatory program designed to manage conservation and development of coastal 
resources. The California Coastal Commission ("Commission") is the state agency created by, 
and charged with administering, the Coastal Act of 1976. In making its permit and land use 
planning decisions, the Commission carries out Coastal Act policies, which, amongst other goals, 
seek to protect and restore sensitive habitats; protect natural landforms; protect scenic landscapes 
and views of the sea; protect against loss of life and property from coastal hazards; and provide 
maximum public access. 1 

Commission staff has confinned that unperbitted development has occurred on your property 
including, but notnecessari!y limited to: installation of unpermitted fencing, gates, and signage. 
These activities have occurred on propetiy owned by you and described by San Luis Obispo 
County ("County") as Assessor's Parcel Numbers ("APNs") 076-231-063 and 076-231-065. 
These parcels are located within the Coastal Zone, as defmed in the Coastal Act. 

1 The Coastal Act is codified in sections 30000 to 30900 of the California Public Resources Code. All furtber 
section references are to that code, and thus, to the Coastal Act, unless otherwise indicated. 
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Page No.2 

Unpermitted Development 
Pursuant to Section 30600(a) of the Coastal Act, and Section 23.01.031 of the San Luis Obispo 
County Local Coastal Program's ("LCP") Coastal Zone Land Use Ordinance, with limited 
exceptions that are not relevant here, any person wishing to perform or undertake development in 
the Coastal Zone must obtain a coastal development permit, in addition to any other permit 
required by law. "Development" is defined by Section 30106 of the Coastal Act and Section 
23.03.040 of the LCP as follows: 

uDevelopment" means, on land, in or under water, the placement or erection of any solid material or 
structure; discharge or disposal of any dredged material or any gaseous, liquid, solid, or thermal waste; 
grading, removing, dredging, mining, or extraction of any materials; cltange in the density or Intensity 
of the 11se of land, lnclllding, b11t not limited to, subdivision purSIIant to the Subdivision Map Act 
(commencing with Section 66410 ofth¢ Govemment Code), and any other division of/and, inclutling lot 
splits, except where the land division is brought abom In connection wltlt the purchase ofsucltland by a 
public agency for public recreational U!ie; change in the Intensity of use of water, or of access thereto; 
construction, reconstruction, demolition, or alteration oft!Je size of any structure, including any facility 

. of any private, public, or municipal utility; and the removal or harvest of major vegetation other than for 
agricultural purposes, kelp harvesting, and timber operations .... 

The activities at issue involve the placement or erection of solid materials, and, additionally, by 
your own admission, were designed specifically to change the intensity of use of land.2 They 
constitute development under both the Coastal Act and the LCP. 

The unpermitted activities undertaken on your property are not exempt development under the 
Coastal Act or the LCP. The Coastal Act and LCP only exempt the erection of fencing by 
private parties when such development satisfies one of the criteria listed in Section 30610 and is 
not of a sort designated by the Commission's regulations as nevertheless needing a permit due to 
its impacts. The subject fencing and related development is not associated with an existing 
single-family residence or other structure and does not fall under any of the other subsections of 
Section 30610. Thus, it is not exempt from Coastal Act and LCP permitting requirements. 

You have, however, asserted that the subject development is somehow exempt from permitting 
requirements pursuant to Sections 23.03.040(d)(2) and 23.04.306(b)(l3) of the LCP (via letter to 
the County dated February 3, 2014). The County disagrees with your assessment, and has 
already requested, via letters to you and your attorney dated February 7, 2014, that you remove 
the unpermitted development. The LCP (ll{cepts fencing that impedes public access to tidelands 
from the County's more general provision regarding fences that may be exempt from permit 
requirements. Therefore, under neither the Coastal Act nor the LCP are the unpermitted fence, 
gate, and signage allowable. 

Furthermore, even if the LCP were ambiguous, any ambiguity would have to be interpreted so as 
to render it consistent with the Coastal Act. Because the Coastal Act itself provides no generic 
exemption for such fencing or signs, the LCP cannot provide such an exemption unless it is 

2 You have stated publicly that your purpose in undertaking the subject development was to prevent the 
public from accessing the trail on the property. 
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approved by the Commission through the process for certification of a categorical exclusion, 
which must be approved by at least a two-thirds vote of the appointed membership of the 
Commission, pursuant to Section 3061 O(e). No such process occurred here, so the LCP cannot 
provide such an exemption. 

Thus, the subject development is unpermitted, and a violation of Coastal Act and LCP permitting 
requirements. 

As you know, the area in which your property is located provides a vital link in the.Ontario 
Ridge Trail, a heavily-used system of trails that affords public pedestrian access to the coast. By 
installing the system of unpermitted fences, gates, and signs across and adjacent to the trail, you 
have blocked the public from accessing one of the most popular trails in San Luis Obispo; one 
which has been used by the public for more than forty years. 

As you are further aware, the County holds an easement over the portion of the Ontario Ridge 
Trail that crosses your property and the neighboring property, for pedestrian and vehicular 
access. The County reminded you of this contractual obligation by letter dated February 7, 2014, 
in which they included a copy of the grant of easement dated December 15, 2009, and requested 
that you remove the subject development, as it is obstructing access to the easement. 

Resolution 
Since Commission staff is aware that, over the last few weeks, you have continued to place 
additional signage on the unpermitted fence and/or in the same general area, designed to 
preclude pedestrian use of a historic trail, as an initial matter, we demand that you cease at once 
all unpermitted activities. Additionally, as the development that you have installed is unpermitted 
(in violation of the Coastal Act and LCP), and violates your contractual easement obligations 
with San Luis Obispo County, please remove all unpermitted development and restore the 
affected area to its pre-unpermitted development condition by March 10. 2014. Once you have 
done so, please contact me at 415-904-5293 to schedule a site inspection to ensure that the 
development was removed satisfactorily. 

Enforcement Remedies . 
Commission enforcement staff prefers to work cooperatively with alleged violators to resolve 
Coastal Act and LCP violations administratively. We are confident that we can resolve this 
matter without resorting to formal action ajld look forward to working with you to do so. 
However, it is my obligation to inform you that, should this alleged violation remain unresolved, 
the Coastal Act contains a number of enforcement remedies for violations, including, but not 
limited to, issuance of Cease and Desist Orders, issuance of Restoration Orders, and the ability to 
initiate litigation to impose civil liability in an amount not less than $500 and not more than 
$30,000 for each instance of unpermitted evelopment, pursuant to Coastal Act Sections 30809, 
30810, 30811, and 30805 and 30820(a), re pectively. Additionally, Section 30820(b) provides 
that additional civil liability may be impos d for illegal development that was undertaken 
knowingly and intentionally, in an amount not less than $1,000 and not more than $15,000 for 
each day in which the violation persists. S ction 30822 additionally provides for exemplary 
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damages in cases of knowing and intentional violations of the Coastal Act. Finally, pursuant to 
Section 30812, the Executive Director, after giving notice and allowing for a public hearing if 
requested, may record a Notice of Violation on the property where an unresolved violation 
exists. 

If you have any questions regarding this letter or the pending. enforcement action, please contact 
me at 415-904-5293. We would like to talk to you as soon as possible to resolve this and avoid 
the potential for additional days of unpermitted development. Please contact me by February 
27, 2014 at the number noted above so that we can work with you to resolve this as quickly as 
possible. Thank you in advance for your cooperation. 

Sincerely, . ·· . ·. · . 

Heather J~ifomia En:f!orcement Supervisor, CCC 

cc: Lisa Haage, Chief of Enforcement, CCC 
Alex Helperin, Senior Staff Counsel, CCC 
Dan Carl, Deputy Director, Central Coast District, CCC 
Janette Pel!, Director General Services Agency, San Luis Obispo County 
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STATE OF CALIFORNIA-NATURAL RESOURCES AGENCY l!DMUND G. BROWN, JR., GOVERNOR 

CALIFORNIA COASTAL COMMISSION 
45 FREMONT, SUITE :1000 
SAN FRANCISCO, CA 94105-22.19 
VOICE (415) 904-5200 
FAX ( 415) 904- 5400 
TOO (415) 597·5885 

SENT BY ELECTRONIC AND REGULAR MAIL 

March 5, 2014 

Robert McCarthy & Judith McCarthy 
1800 191

h Street 
Bakersfield, California 93301 

Coastal Act Violation File No: 

Location: 

Re: 

Dear Mr. and Mrs. McCarthy: 

V-3-14-0012 (McCarthy/Ontario Ridge Trail) 

County of San Luis Obispo APNs 076-231-063 
and 076-231-065 

Failure to Respond to Notice of Violation 

The purpose of this communication is to follow up on the letter sent to you and your counsel on 
February 20, 2014, in which I addressed Coastal Act and San Luis Obispo County Local Coastal 
Program ("LCP") violations on your property in San Luis Obispo County along the Ontario 
Ridge Trail, and highlighted the need to resolve this situation consistent with the Coastal Act and 
LCP. In that letter we directed you to 1) cease unpermitted development 2) contact me not later 
than February 27, 2014, and 3) remove all unpermitted development by not later than March 10, 
2014. Unfortunately, as we have not received any response to that letter, I am now writing to 
reiterate that all unpermitted development must be removed by March 10, 2014, and that. 
continued failure to comply will result in additional enforcement action, notwithstanding recent 
events discussed later in this letter. 

Please be aware that while we prefer to work cooperatively with alleged violators and remain 
more than willing to do so here, should this alleged violation remain unresolved, the Coastal Act 
contains a number of enforcement remedies for violations, including, but not limited to, issuance 
of Cease and Desist Orders, issuance of Restoration Orders, and the ability to initiate litigation to 
impose civil liability in an amount not less than $500 and not more than $30,000 for each 
instance of unpermitted development, pursuant to Coastal Act Sections 30809, 30810, 30811, 
and 30805 and 30820(a), respectively. Additionally, Section 30820(b) provides that additional 
civil liability may be imposed for illegal development that was undertaken knowingly and 
intentionally, in an amount not less than $1,000 and not more than $15,000 for each day in which 
each violation persists. Section 30822 additionally provides for exemplary damages in cases of 
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knowing and intentional violations of the Coastal Act. Finally, pursuant to Section 30812, the 
Executive Director, after giving notice and allowing for a public hearing if requested, may record 
a Notice of Violation on the property where an unresolved violation exists. 

Commission staff has been made aware that the unpermitted gates on your property have 
recently been opened; please note that although this is a step in the right direction, this does not 
constitute compliance with the requests articulated in our February 20, 2014 Notice of Violation, 
nor with the Coastal Act and LCP. You were directed to restore the property to its pre-violation 
condition by removing all unpermitted development- this includes all unpermitted fencing, 
gates, and signs. Please contact me immediately to discuss how you intend to resolve this matter. 
Additionally, once you have removed the unpermitted development, please contact me at 415-
904-5293 to schedule a site inspection to ensure that the development was removed 
satisfactorily. I look forward to hearing from you. 

Sincerely,/"Y.' 

tV~~"" 
Heather Johnston, Northern California Enforcement Supervisor, CCC 

cc: Lisa Haage, Chief of Enforcement, CCC 
Alex Helperin, Senior Staff Counsel, CCC 
Dan Carl, Deputy Director, Central Coast District, CCC 
Janette Pell, Director General Services Agency, San Luis Obispo County 
Gregory Nossaman, Esq. 
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m NossAMAN LLP 

VIA FEDERAL EXPRESS AND EMAIL 

March 6, 2014 

Heather Johnston 
Northern California Enforcement Supervisor 
45 Fremont, Suite 2000 
San Francisco, CA 94105 

ATTORNEYS AT LAW 

18101 Von Karman Avenue 
Suite 1800 
Irvine, CA 92612 
T 949.833.7800 
F 949.833.7878 

Gregory W. Sanders 
gsanders@nossaman.com 

Refer To File#: 400494-Q001 

Re: Rob and Judi McCarthy: Fencing and Signs Expressly Permitted Under 
Governing LCP (V-3-14-0012) 

Dear Ms. Johnston: 

We are writing to you on behalf of our clients Rob and Judi McCarthy (collectively, 
"McCarthys") in order to refute the groundless position being asserted by the Coastal 
Commission with respect to its erroneous interpretation of the governing Certified Local Coastal 
Program ("LCP") and related Notice of Violation dated February 20, 2014. In the Notice of 
Violation the Commission has asserted that although the McCarthys' fencing and "no 
trespassing" signs are exempt under the plain and unambiguous language in San Luis Obispo 
County's Certified LCP, the exemptions do not apply because "the Coastal Act itself provides no 
generic exemption for such fencing or s;igns, [therefore] the LCP cannot provide such an 
exemption unless it is approved by the Commission through the process for certification of a 
categorical exclusion .... " This legal position, however, is based on a fundamental 
misunderstanding of the Coastal Act and the relevant case law. Moreover, we note that while 
the McCarthys maintain their right to erect and install fencing and signs consistent with the 
express exemptions in the Certified LCP, the fencing and signs that the Commission asserted 
unlawfully obstruct access to the steep dirt "jeep trail" have been removed from the property. 

The fence and sign exemptions at issue were enacted by the County of San Luis 
Obispo, and approved by the Commissi;on after public hearing and by two-thirds vote when it 
certified the LCP in 1986.1 As such, th~ Coastal Act mandates that the development shall be 

1 The Commission cannot seriously cohtend that it was not aware of the exemptions when it 
certified the implementing portions o(the LCP in 1986, as the exemptions were 
unambiguously identified in the text. (See Certified LCP Coastal Zone Land Use Ordinance 
Section 23.03.040(d) [entitled "Exen,ptions from permit requirements" and identifying the 
"types of development within the Coii!stal Zone (that) are exempt from the land use permit 
requirements of this title"], emphasis ;in original; Certified LCP Coastal Zone Land Use 
Ordinance Section 23.04.306 [entitled "Exempts signs" and stating "The following signs are 
allowed without a land use permit"], emphasis in original].) Accordingly, even under the 
Commission's erroneous theory, because the Commission approved the County's proposal 
to exempt a category of development after a public hearing and by a two-thirds vote, the 

354668.v2 
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approved if it is consistent with the County's Certified LCP. (Pub. Resources Code, §§ 30519, 
30600.5.) In this case, the Certified LCP expressly states that the following development in the 
coastal zone is "exempt" from the requirement to obtain a Coastal Development Permit: 

Walls or fences of 6' -6" or less in height located in accordance 
with Section 23.04.190(c) (Fencing and Screening), except when 
in the opinion of the Planning Director such wall or fence will 
obstruct views of, or legal access to the tidelands (Certified LCP 
Coastal Zone Land Use Ordinance Section 23.03.040(d)(2)); 

"No Trespassing", "No Parking", and similar warning signs 
(Certified LCP Coastal Zone Land Use Ordinance Section 
23.04.306(b)(13)). 

The fencing and "no trespassing" signs at issue fall squarely within the plain language of these 
exemptions. Accordingly, contrary to the Commission's flawed legal analysis, and pursuant to 
the Coastal Act and the governing case law, the fencing and signs are exempt. 

The Commission's legal analysis is wrong because it contradicts the plain and 
unambiguous language of the Coastal Act. The Commission has asserted that because fencing 
and signs are not explicitly discussed in section 30610 of the Public Resources Code ("Section 
3061 0"), or in the regulations relating to Section 30610, the self-described "exemptions" in the 
LCP (see Certified LCP Coastal Zone Land Use Ordinance Section 23.03.040(d) [listing 
'Exemptions from permit requirements'), Section 23.04.306 [listing "Exempts signs')) are not 
actually exemptions. This erroneous legal conclusion appears to be based on the faulty 
premise that all components of an LCP must be read consistent with and understood to conform 
to the Coastal Act. 

Contrary to the Commission's unsupported assertion, and as expressly set forth in the 
Coastal Act, the components of an LCP need only conform to the policies in Chapter 3 of the 
Coastal Act (see Pub. Resources Code, § 30512, subd. (c) ("commission shall certify a land use 
plan ... if it finds that a land use plan meets the requirements of, and is in conform~y with, the 
policies of Chapter 3"]; Pub. Resources Code, § 30513 [commission may only reject 
implementing portions "on the grounds that they do not conform with, or are inadequate to carry 
out, the provisions of the certified land use plan')), and 'only to the extent necessary to achieve 
the basic state goals specified in Section 30001.5 of the Coastal Act.' (Pub. Resources Code, 
§ 30512.2, subd. (b).) Thus, Section 30610, which appears in Chapter 7 of the Coastal Act, is 
irrelevant to County-enacted exemptions, such as the fencing and sign exemptions currently at 
issue; rather, Section 30610 is only relevant for determining the scope of Commission-enacted 
exemptions. 

Unlike the Commission's unsupjllorted assertion, this legal position is also consistent 
with the holding in McAI/isterv. California Coastal Commission (2009) 169 Cai.App.4th 912, 
931. In McAllister, a project opponent asserted that "the habitat policies in the Big Sur Land 
Use Plan must be interpreted in a way that is consistent with section 30240," which is part of 

fencing and signs would be exempt from the requirement to obtain a Coastal Development 
Permit. 
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Chapter 3 of the Coastal Act. (/d. at pp. 925-926.) The court found that as section 30240 was 
part of Chapter 3, it was required to presume that the Big Sur Land Use Plan incorporated the 
policies in section 30240 "because when the Coastal Commission reviewed Monterey County's 
local coastal program, the Commission was required only to determine whether the program 
meets the requirements of Chapter 3 of the Coastal Act, including section 30240." (/d. at p. 
932, emphasis added.) Thus, the McAllister holding expressly affirms, consistent with the plain 
language of the Coastal Act, that an LCP need only conform to "the requirements of Chapter 3 
of the Coastal Act." (McAllister v. California Coastal Commission, supra, 169 Cai.App.4th at p. 
932, brackets omitted.) As explained above, the Commission is not invoking a Chapter 3 policy. 
Instead, the Commission is invoking Section 30610, which is a "provision" from Chapter 7. 
Thus, neither the Coastal Act, nor the Certified LCP, nor McA//islersupports the Commission's 
legal position. 

In addition to applying faulty log1iC, the Commission also makes a number of irrelevant 
and erroneous statements in its Notice of Violation. For example, the Commission states that 
'the area in which [the] property is located provides a vital link in the Ontario Ridge Trail, a 
heavily-used system of trails that affords public pedestrian access to the coast." (Notice of 
Violation at 3.) As an initial matter, the Notice of Violation fails to explain where the alleged 
"Ontario Ridge Trail" is located with res1pect to the property, or how the public is legally 
accessing this unidentified "Trail." Moreover, it is clear that contrary to the Commission's latest 
statement, the property does not provide "access to the coast." As previously stated by the 
Commission, trespassers will "traverse the moderate to steeply sloping trail up to the summit.' 
(See Coastal Commission Appeal Staff Report: Substantial Issue Determination & De Novo 
Hearing on Appeal No. A-3-SL0-11-061 dated December 19, 2012 at p. 14, emphasis added; 
see also Coastal Commission Revised Findings on Appeal No. A-3-SL0-11-061 dated January 
15, 2013 at p. 16 [asserting that trail provides "access up the slope for those wishing to access 
the ridgeline from Cave Landing Road and the Pirates Cover parking and trail area"].) Thus, the 
Commission has no independent jurisdiction over the trail, as it does not provide access to the 
sea or along the coast. (See Pub. Resources Code, § 30211 [Development shall not interfere 
with the public's right of access to the sea"]. Emphasis added; Pub. Resources Code,§ 30212, 
subd. (a) f'access from the nearest public roadway to the shoreline and along the coast"], 
emphasis added; see also Schneider v. California Coastal Commission (2006) 140 Cai.App.4th 
1339, 1348 [Commission prohibited from considering view impacts from off-shore locations 
because not included in LCP or in the Coastal Act]; Security National Guaranty, Inc. v. California 
Coastal Commission (2008) 159 Cai.App.4th 402, 422 [Commission cannot deny application 
based on ESHA not formally designated in LCP].) 

The Commission also states that the fencing and signs adversely affect public 
recreational access that has purportedly existed "for more than forty years." Again, however, 
the Commission fails to provide any factual support for this statement, and fails to explain why 
such unpermitted and unlawful access would be legally relevant to the alleged violation that is 
the subject of the Commission's Notice. Moreover, as previously admitted by the Commission, 
and as explained below, the public has no right to traverse the McCarthys' private property, and 
the Commission cannot require the McCarthys to provide access. (See Coastal Commission 
Revised Findings on Appeal No. A-3-SL0-11-061 dated January 15,2013 at pp. 49-50.) As 
such, consistent with the express exemptions in the Certified LCP, and their rights as private 
property owners, the McCarthys have lawfully erected signs and fencing to preclude individuals 
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from trespassing on their property. (See also County of San Luis Obispo Coastal Plan 
Policies, Policy 10 at p. 2-15 ["Nothing in the Local Coastal Program is to be construed as 
encouraging, permitting, or endorsing trespassing or invasion of private property rights or 
privacy.").) 

The Commission also improperly asserts that the fencing and signs are in violation of 
contractual easement obligations with the County of San Luis Obispo. Relying on a grant of 
easement that was recorded in 2009, the Commission asserts that the McCarthys are obligated 
to permit pedestrian and vehicular access on the property. Contrary to the Commission's 
assertion, however, the McCarthys are not required to permit such access, as the County never 
obtained the necessary government approval for the "development" to lawfully exist. As stated 
by the Commission, unless exempted "any person wishing to perform or undertake development 
in the Coastal Zone must obtain a coastal development permit, in addition to any other permit 
required by law." (Notice of Violation at 2.) Under the Coastal Act, the term "person" is broadly 
defined to mean "any individual, organization, partnership, limited liability company, or other 
business association or corporation, including any utility, and any federal, state, local 
government, or special district or an agency thereof." (Pub. Resources Code, § 30111.) Thus, 
the County must obtain a coastal development permit before it may undertake "development" in 
the Coastal Zone. And, as admitted by the Commission in its Notice of Violation, a change in 
public access to the McCarthy property "constitute[s] development under both the Coastal Act 
and LCP." (Notice of Violation at 2; see also E/ec. Pointe v. Cal. Coastal Com. (No. 8211755, 
Nov. 16, 2009) 2009 Cai.App.Unpub. LEXIS 9044 [vacation of easement was "development" for 
purposes of Coastal Act because it would change intensity of use or change access to water).) 
Accordingly, as the County has not obtained a coastal development permit for its proposed 
"development," the public cannot lawfully access the property. Further, even if the McCarthys 
were obligated to permit pedestrian access under the easement, the Commission has no 
authority to enforce such a contractual obligation through an enforcement action under the 
Coastal Act. 

Moreover, as demonstrated by recent events, the slopes on the dirt "jeep" trail, which 
can be as steep as 40%-50% (see Exhibit 1, enclosed herewith), are not safe. People have 
been seriously injured trying to hike the steep slopes. One person recently admitted that she 
broke her leg trying to climb the steep slopes, and cautioned that the slopes are "Very 
dangerous for those not experienced."2 Thus, the fencing and signs not only protect the 
McCarthys, but they are necessary to protect the public. It is, in part, because of their concern 
for others that the McCarthys have offered, consistent with their right to relocate the easement, 3 
to grant an easement for public access on an adjacent parcel with gentle slopes (no more than 
20%) that offer safe access to the trails along Ontario Ridge. For the benefit of all the parties 
involved, and the public's safety, the Commission should work with the County on identifying 
and designating a safe trail, such as the one offered by the McCarthys, as opposed to bringing a 

2 Comment by Dena Laugen-Aragon on KSBY Story by Connie Tran dated Jan 23, 2014: 
http://www.ksby.com/newslpart-of-popular-ontario-ridge-hiking-trail-closed-off-to-the-public/ 
(as of Feb. 5, 2014). 

3 The easement states that it "may be relocated at [the McCarthys') reasonable discretion and 
at [the McCarthys') sole cost and expense to a location on [the property] that [the McCarthys) 
and [County] shall reasonably agree." 
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baseless enforcement action or forcing individuals to trespass on private property and risk 
significant injury. 

As demonstrated above, the Commission's legal position cannot be reconciled with the 
relevant authorities, as the fencing and signs are exempt under the governing Certified LCP, 
and the public has no right to use the property. It is our hope that instead of acting contrary to 
law, the Commission will take this opportunity to open up a dialogue and try and identify and 
designate a trail that will respect the McCarthy's private property rights and insure the safety of 
the public. We thank you very much for your consideration of our letter. 

GWS/BZR 

cc: Lisa Haage 
Dan Carl 

Sincerely, 

4-,w~ 
Gregory W. Sanders 
of Nossaman LLP 
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STATE OF' CALIFORNIA NATURAL EDMUND G. 

CALIFORNIA COASTAL COMMISSION 
45 FREMONT STREET, SUITE 2000 
SAN FRANCISCO, CA 94105-2219 
VOICE (415) 904-5200 
FAX { 415) 904-5400 
TDD {415} 597-5885 

VIA ELECTRONIC, CERTIFIED, AND REGULAR MAIL 

May 29,2014 

Robert McCarthy & Judith McCarthy 
1800 19th Street 
Bakersfield, California 93301 
(Certified Mail No.7006 2760 0005 5883 4715) 

Nossaman LLP 
Gregory W. Sanders 
18101 Von Karman Avenue 
Ste 1800 
Irvine, CA 92612 
(Certified Mail No. 7006 2760 0005 5883 4708) 

Subject: 

Violation No.: 

Location: 

Violation Description: 

Notice of Intent to Record Notice of Violation and Notice ofintent 
to Commence Cease and Desist Order Proceedings 

V-3-14-002 

County of San Luis Obispo APNs 076-231-063 and 076-231-065, 
and any other place where the unpermitted development has come to 
be located. 

Unpermitted development including but not limited to placement of 
fencing, gates, and signage. 

Dear Mrs. McCarthy and Messers McCarthy and Sanders: 

I am directing this notice to Mr. and l\frs. McCarthy as owners of the property at issue, and 
to Mr. Sanders as counsel. This letter is a follow up to prior letters sent by my staff to you on 
February 20, 2014 and March 5, 2014 regarding Coastal Act issues involving your property. As staff 
stated in preceding correspondence, we would like to work with you to resolve these violations 
amicably, and remain willing and ready to discuss options to resolve the Coastal Act violations on 
your property, including by entering into a consent cease and desist order. 

The purpose of this communication is to provide notice, of my intent as the Executive 
Director of the California Coastal Commission ("Commission"), to commence proceedings for 
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recordation of a notice of violation and issuance of a cease and desist order to address unpermitted 
development on your property. This notice communicates the intent to address, through formal 
enforcement actions, violations of the San Luis Obispo County Local Coastal Program ("LCP") and 
Coastal Act on property identified by San Luis Obispo County Assessor's Parcel Numbers 076-231-
063 and 076-231-065 ("subject property"). 

Commission staff has confirmed that unpermitted development has occurred on property 
owned by Robert and Judith McCarthy including, but not necessarily limited to: installation of 
unpermitted fencing, gates, and signage to dissuade public access. 

Pursuant to Section 30600 (a) of the Coastal Act, and Section 23.01.031 of the County LCP, 
with limited exceptions not applicable here, any person wishing to perform or undertake 
development in the Coastal Zone must obtain a coastal development permit, in addition to any 
other permit required by law. 'Development' is a broad term, defined by Section 30106 of the 
Coastal Act, and Section 23.03.040 of the County LCP as set forth below: 

'Development" means, on land, in or under water, the placement or erection if a'!Y solid material or 
structure; discharge or disposal of a'!Y dredged material or a'!Y gaseous, liquid, solid, or thermal waste; 
grading, removing, dredging, mining, or extraction of a'!Y materials; change in the density or intensity of the 
use of land, ... change in the intensity of water, or of access thereto; ... and the removal or harvest of major 
vegetation other than for agricultural purposes, kelp harvesting, and timber operations .... 

The purpose of this letter and of the proposed enforcement proceedings is to address 
development on the subject property that was not authorized pursuant to the Coastal Act and the 
LCP. The proceedings will provide a means to address these matters through the issuance of a Cease 
and Desist Order that will direct you, as the owners to: 1) cease from performing any additional 
unpermitted development activity (development not authorized pursuant to, or exempt from, the 
Coastal Act), 2) remove unpermitted development according to an approved removal plan, and 3) 
restore the impacted area to its pre-violation condition. In addition to removal of the unpermitted 
development, resolving this matter administratively also allows resolution of the remainder of the 
violation via the settlement of monetary claims. 

As mentioned above, staff remains committed to working with you to resolve this matter; 
one possible option you may want to consider is agreeing to a consent cease and desist order 
("Consent Order"). A Consent Order would provide you with the opportunity to have more input 
into the process of restoring the subject property, mitigating the damages caused by the unpermitted 
activity, and could potentially allow you to negotiate a penalty amount with Commission staff in 
order to resolve the complete violation without any further formal legal action. 

VIOLATION HISTORY 

Commission staff received myriad reports of unpermitted development from both the public and 
government agencies, regarding actions occurring on the subject property in early 2014. Staff 
confirmed the existence of unpermitted fences, gates, and signage after reviewing current site 
conditions, and historic aerial documentation, as well as County and Commission permit history. 
Thereafter, Commission staff sent you a Notice of Violation letter on February 20,2014 indicating 
that the development is unpermitted, that no new unpermitted development should be undertaken, 
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and that the subject property should be restored to its pre-violation condition not later than March 
10, 2014. In this letter staff explained that in addition to lacking any Coastal Development Permits, 
the unpermitted development you had installed interferes with the public's historic use of a vital link 
in the Ontario Ridge Trail, a heavily-used system of trails that affords public pedestrian access to the 
coast. Further, staff reminded you that the County holds an easement (for public access) over the 
portion of the Ontario Ridge Trail that was blocked by the unpermitted development at issue here. 
Lastly, staff requested that you contact staff by February 27,2014 to begin discussions towards 
working with you amicably to resolve this matter and also enumerated the Commission's potential 
enforcement remedies should that not prove possible. 

Although we did not hear from you as requested in our letter, in an effort to ensure the deadline 
would not be missed, staff again contacted you on March 5, 2014 to note that the deadline had 
passed, but to also reiterate staffs' desire to work cooperatively to resolve this matter. On March 6, 
2014 staff received a letter from your counsel, Gregory Sanders, contending that the development is 
exempt from Coastal Act permitting requirements and that the "fencing and signs that the 
Commission asserted unlawfully obstruct access to the steep dirt 'jeep trail' have been removed from 
the property." 

While some portion of the unpermitted development may have been temporarily removed, the 
majority of the unpermitted development remained. In fact at some time after our Notices of 
Violation (apparently on a date sometime prior to May 3, 2014), unfortunately, additional 
unpermitted signage was added at the site. These signs also lack any Coastal Development Permits, 
and unfortunately serve to misdirect and dissuade the public by alleging "no admittance" and 
"access controlled by owner'' on a dedicated public easement. The unpermitted development 
therefore remains on site in violation of the Coastal Act and LCP. 

NOTICE OF VIOLATION 

The Commission's authority to record aN otice of Violation is set forth in Section 30812 of 
the Coastal Act, which states the following: 

(a) Whenever the executive director of the commission has determined, based on substantial evidence, that real 
properry has been developed in violation of this division, the executive director may cause a notification of 
intention to record a notice of violation to be mailed by regular and certified mail to the owner of the real 
properry at issue, describing the real properry, identijjing the nature of the violation, naming the owners 
thereof, and stating that if the owner objects to the filing of a notice of violation, an opportunity will be given 
to the owner to present evidence on the issue of whether a violation has occurred. 

A Notice of Violation is a mechanism, recorded on the deed(s) of effected property, by 
which all parties are advised of the existence of unpermitted development in violation of the Coastal 
Act. The Notice of Violation remains in place on the title of the property until such time as the 
violation is fully resolved. 

In our letter dated February 20, 2014 we notified Robert and Judith McCarthy of the 
potential for the recordation of a Notice of Violation against the subject property. I am issuing this 
notice of intent to record a Notice of Violation because the unpermitted development described 
above has occurred on the subject property in violation of the Coastal Act and LCP. This 
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determination is based on information available to staff including, but not limited to, information 
provided by the parties involved, publicly available documents relating to the properties, a 
comparative analysis of historic aerial photographs, a review of the County and Commission's 
permit records, and staff inspection of the area. 

If the property owners object to the recordation of a Notice of Violation in this matter and 
wish to present evidence to the Coastal Commission at a public hearing on the issue of whether a 
violation has occurred, the property owner must specifically object, in writing, within 20 days of the 
postmarked mailing of this notification. The objection should be sent to the attention of Heather 
Johnston in the Commission's San Francisco office at the address listed on the letterhead. Please 
include the evidence you wish to present to the Coastal Commission in your written response and 
identify any issues you would like us to consider. 

COMMISSION ORDER AUTHORITY 

The Commission's authority to issue Cease and Desist Orders is set forth in Section 
30810(a) of the Coastal Act, which states, in part, the following: 

If the commission, after public hearing, determines that any person or governmental agency has undertaken, or 
is threatening to undertake, any activity that (1) requires a permit from the commission without securing the 
permit or (2) is inconsistent wt~h any permit previously issued by the commission, the commission may issue 
an order directing that person or governmental agency to cease and desist. 

Although the County has a certified LCP, the development at issue is within the purview of 
the Commission's jurisdiction pursuant to Section 30810(a), which provides that the Commission 
may enforce requirements of a certified local coastal program under specified circumstances 
including when: 

(1) The local government or port governing body requests the commission to assist with, or assume primary 
responsibility for, issuing a cease and desist order. 

(2) The commission requests and the local government or port governing body declines to act, or does not take 
action in a timely manner, regarding an alleged violation which could cause significant damage to coastal 
resources. 

Though the County sent you a letter on February 7, 2014 requesting that you remove 
development obstructing their easement, the County has requested that the Commission facilitate 
expeditious resolution of this matter by assuming primary enforcement and ensuring that the 
development on the subject property is brought into compliance with the Coastal Act and LCP; 
therefore, the Commission has enforcement jurisdiction with regard to these matters under Section 
30810(a)(1) of the Coastal Act. 

CEASE AND DESIST ORDER 

Section 30600(a) of the Coastal Act states that, in addition to obtaining any other permit by 
law, any person wishing to perform or undertake any development in the Coastal Zone must obtain 
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a CDP. Section 30106 of the Coastal Act and Section 23.03.040 of the County LCP define 
'Development' (see above); the unpermitted development described herein is clearly within the 
definition of 'Development.' 

Section 30810(b) of the Coastal Act states that the Cease and Desist Order may be subject to 
such terms and conditions as the Commission may determine are necessary to ensure compliance 
with the Coastal Act- including removal of any unpermitted development or material. As noted 
above, the development at issue herein is not otherwise exempt from permitting requirements under 
the Coastal Act, and is thus subject to the permit requirements of Section 30600(a) of the Coastal 
Act, and no such Coastal Development Permits were applied for nor obtained. 

For these reasons, I am issuing this Notice of Intent to commence Cease and Desist Order 
proceedings. The procedures for the issuance of cease and desist orders are described in Sections 
13180 through 13188 of the Commission's regulations, which are codified in Tide 14 of the 
California Code of Regulations. 

The proposed Cease and Desist Order will Robert and Judith McCarthy to 1) cease and 
desist from maintaining any development on the subject property not authorized pursuant to the 
Coastal Act; 2) cease and desist from engaging in any further development on the subject property 
unless authorized pursuant to the Coastal Act; and 3) take all steps, as identified, necessary to 
comply with the Coastal Act. 

RESPONSE PROCEDURE 

This matter is tentatively scheduled for hearing during the Commission's August 2014 
meeting. In accordance with Section 13181 (a) and 13191(a) of the Commission's Regulations, you 
have the opportunity to respond to the Commission staff's allegations as set forth in this notice of 
intent to commence Cease and Desist Order proceedings by completing the enclosed Statement of 
Defense (SOD) form. The SOD form must be returned to the Commission's San Francisco 
office, directed to the attention of Heather Johnston, no later than, June 20, 2014. 

Please remember that should this matter be resolved via a settlement agreement, a statement 
of defense form would not be necessary. In any case, and in the interim, staff would be happy to 
continue to accept any information you wish to share regarding this matter, and to talk with you 
regarding an amicable resolution of this matter. 

CIVIL LIABILITY/ EXEMPLARY DAMAGES 

As previously noted, the Coastal Act includes a number of penalty provisions for 
unpermitted development. Section 30820(a)(1) provides for civil liability to be imposed on any 
person who performs or undertakes development without a CDP and/ or that is inconsistent with 
any CDP previously issued by the Commission in an amount that shall not exceed $30,000 and shall 
not be less than $500 for each instance of development that is in violation of the Coastal Act. 
Section 30820(b) provides that additional civil liability may be imposed on any person who performs 
or undertakes development without a CDP and/ or that is inconsistent with any CDP previously 
issued by the Commission when the person intentionally and knowingly performs or undertakes 
such development, in an amount not less than $1,000 and not more than $15,000 per day for each 
day in which each violation persists. Section 30821.6 additionally provides that a violation of a cease 
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and desist order, including an Executive Director Cease and Desist Order, can result in civil fines of 
up to $6,000 for each day in which the violation persists. Section 30822 provides for additional 
exemplary damages. 

RESOLUTION 

We would hope to resolve the violations at issue through a Consent Cease and Desist Order 
("Consent Order"), which would outline the terms of development removal and restoration of the 
site. Such an approach would help resolve the violations discussed herein without the need for 
contested enforcement order proceedings before the Commission or litigation. Furthermore, 
Consent Order would afford you greater opportunity for input into the process and timing of 
restoration, location and type of mitigation to be performed, and the settlement of penalties. We 
would much prefer to work cooperatively with you to resolve the above-mentioned Coastal Act 
violations expeditiously, and without the need for a contested enforcement hearing and/ or litigstion, 
and we are happy to do what we can to help make this happen. Of course, any such resolution will 
also require your immediate attention and proactive efforts to take all steps necessary to comply with 
the Coastal Act. 

Please contact me by May 6, 2014 if you are interested in discussing a consensual resolution 
of this matter, and in any event please rerum the Statement of Defense form not later than June 20, 
2014. Should you have any questions regarding this letter or the pending enforcement matter; please 
feel free to contact Heather Johnston at (415) 904.5293 in the Commission's San Francisco office. 

Sincerely, 

CHARLES LESTER 
Executive Director 

Encl.: Statement of Defense form 

cc (without End): lisa Haage, Chief of Enforcement 
Alex Helperin, Staff Counsel 
Heather Johnston, Northern California Enforcement Supervisor 
Dan Carl, Deputy Director 
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STATEM•ENT OF DEFENSE FORM 

V-3-14-002 McCarthy 

1. Facts or allegations contained in the notice of intent that you admit (with specific 
reference to the paragraph number in such document): 

The McCarthys admit the following facts contained in the Commission's May 29, 2014 notice of 
intent: 

1. On February 20, 2014, the McCarthys received a Notice of Violation from the 
Commission. 

2. On March 5, 2014, the McCarthys received a follow-up letter from the Commission. 

3. On March 6, 2014, the McCarthys sent a letter to the Commission via their legal counsel, 
Gregory Sanders, asserting that the fencing and signs they had erected on their property 
were exempt from any requirement to obtain a coastal development permit under the 
San Luis Obispo County Local Coastal Program or the Coastal Act. 

2. Facts or allegations contained in ~e notice of intent that you deny (with specific 
reference to the paragraph number it such document): 

The McCarthys deny all facts not admit ed in response to question 1 above and deny all legal 
allegations made in the Commission's May 29, 2014 notice of intent. 

3. Facts or allegations contained in the notice of intent of which you have no personal 
knowledge (with specific reference to the paragraph number in such document): 

None. 

4. Other facts which may exonerate or mitigate your possible responsibility or otherwise 
explain your relationship to the possible violation (be as specific as you can; if you have 
or know of any document(s), photograph(s), map(s), letter(s), or other evidence that you 
believe is/are relevant, please identify it/them by name, date, type, and other identifying 
information and provide the original(s) or (a) copy(ies) if you can: 

Under the plain language of San Luis Obispo County's Certified Local Coastal Program (LCP), 
the McCarthys have committed no legal violation. The Commission asserts that the McCarthys 
need to obtain a coastal development permit for the fencing and signage the McCarthys have 
erected on their property. However, said fencing and signage is explicitly exempt from any 
requirement to obtain a coastal development permit. 
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The County's Certified LCP expressly states that the following development is exempt from the 
requirement to obtain a coastal development permit: 

Walls or fences of 6'-6" or less in height located in accordance 
with Section 23.04. 190(c) (Fencing and Screening), except when 
in the opinion of the Planning Director such wall or fence will 
obstruct views of, or legal access to the tidelands (Certified LCP 
Coastal Zone Land Use Ordinance Section 23.03.040(d)(2)); 

"No Trespassing", "No Parking", and similar warning signs 
(Certified LCP Coastal Zone Land Use Ordinance Section 
23.04.306(b)(13)). 

It is undisputed that the fencing and signs at issue fall squarely within the plain language of 
these exemptions. The Commission approved the exemptions for fencing and signs in the 
County's LCP when it certified the LCP in 1986. It cannot now attempt to sanction the 
McCarthys for complying with the law. 

See the attached letter of March 6, 2014 to Heather Johnston, Commission Enforcement 
Supervisor, and the attached letter of February, 10, 2014 to Steve Kinsey, Chair of the 
Commission. These letters outline the I gal and factual reasons why the allegations against the 
McCarthys are baseless and soundly d monstrate that no legal violations have occurred. 

As stated in the attached letters of Mar h 6 and February 10, 2014, contrary to the 
Commission's assertions, there are no ublic trails in the Ontario Ridge area surrounding the 
alleged violations. Consequently, the o ly direction the County's easement can run is away from 
the coast. The Commission has no jurisdiction over trails that lead away from the coast and thus 
has no jurisdiction over the alleged violations. 

The McCarthys will also submit photographic and other evidence pertaining to the alleged 
violations and their defenses at the Cease and Desist hearing scheduled for July 10, 2014. 

5. Any other information, statement, etc. that you want to offer or make: 

The McCarthys engaged in negotiations with Commission staff in an attempt to come to 
agreement over a Consent Order and resolve this issue without the need for an enforcement 
hearing. The Consent Order proposed by the Commission on June 16 attempted to impose 
excessive fines in the amount of $200,000 on the McCarthys. While reiterating that they have 
committed no violations of law, the McCarthys also state that the goal of imposing monetary 
fines for Coastal Act violations should be to mitigate for adverse impacts to coastal resources, 
not to impose punitive measures for actions such as erecting fencing, which cannot seriously be 
said to have caused $200,000 in harm to coastal resources. For this reason, the McCarthys did 
not to accept the Commission's proposed Consent Order. 

The excessive fine proposed by the Commission bears no proportional relationship to any 
alleged harm. Indeed, imposing such a fine on the McCarthys would violate the McCarthys' 
substantive due process rights, procedural due process rights, and other constitutional rights, 
including the right not to have excessive fines levied upon them. Moreover, imposition of such a 
fine would also constitute an unlawful taking. 
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6. Documents, exhibits, declarations under penalty of perjury or other materials that you 
have attached to this form to support your answers or that you want to be made part of 
the administrative record for this enforcement proceeding (Please list in chronological 
order by date, author, and title, and enclose a copy with this completed form): 

February 10, 2014 - Letter to Steve Kinsey from Nossaman LLP on behalf of the McCarthys 

March 6, 2014- Letter to Heather Johnston from Nossaman LLP on behalf of the McCarthys 

Letters from the County of San Luis Obispo 

Other evidence and possibly legal briefing to be presented at or before the hearing scheduled 
for July 10, 2014 
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OBJECTION TO RECORDATION OF NOTICE OF VIOLATION 

V-3-14-002 McCarthy 

In response to the Coastal Commission's May 29, 2014 notice of intent to record a notice of 
violation (alleged violation no. V-3-14-002), the McCarthys object to a recordation of a notice of 
violation. 

The reasons for this objection, as well as the evidence the McCarthys intend to introduce at a 
hearing concerning this action, are those reasons and evidence set forth in the Statement of 
Defense Form enclosed with this objection. 
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JD NOSSAMAN 

VIA FEDERAL EXPRESS AND EMAIL 

March 6, 2014 

Heather Johnston 
Northern California Enforcement Supervisor 
45 Fremont, Suite 2000 
San Francisco, CA 94105 

LLP 

ATIORNEYS AT LAW 

18101 Von Karman Avenue 
Suite 1800 
Irvine, CA 92612 
T 949.833.7800 
F 949.833.7878 

Gregory W. Sanders 
gsanders@nossaman.com 

Refer To File #: 400494-0001 

Re: Rob and Judi McCarthy: Fencing and Signs Expressly Permitted Under 
Governing LCP (V-3-14-0012) 

Dear Ms. Johnston: 

We are writing to you on behalf of our clients Rob and Judi McCarthy (collectively, 
"McCarthys") in order to refute the groundless position being asserted by the Coastal 
Commission with respect to its erroneous interpretation of the governing Certified Local Coastal 
Program ("LCP") and related Notice of Violation dated February 20, 2014. In the Notice of 
Violation the Commission has asserted that although the McCarthys' fencing and "no 
trespassing" signs are exempt under the plain and unambiguous language in San Luis Obispo 
County's Certified LCP, the exemptions do not apply because "the Coastal Act itself provides no 
generic exemption for such fencing or signs, [therefore] the LCP cannot provide such an 
exemption unless it is approved by the Commission through the process for certification of a 
categorical exclusion .... " This legal position, however, is based on a fundamental 
misunderstanding of the Coastal Act and the relevant case law. Moreover, we note that while 
the McCarthys maintain their right to erect and install fencing and signs consistent with the 
express exemptions in the Certified LCP, the fencing and signs that the Commission asserted 
unlawfully obstruct access to the stee~ dirt "jeep trail" have been removed from the property. 

The fence and sign exemptions at issue were enacted by the County of San Luis 
Obispo, and approved by the Commission after public hearing and by two-thirds vote when it 
certified the LCP in 1986.1 As such, the Coastal Act mandates that the development shall be 

1 The Commission cannot seriously contend that it was not aware of the exemptions when it 
certified the implementing portions of the LCP in 1986, as the exemptions were 
unambiguously identified in the text. (See Certified LCP Coastal Zone Land Use Ordinance 
Section 23.03.040{d) [entitled "Exemptions from permit requirements" and identifying the 
"types of development within the Coastal Zone (that) are exempt from the land use permit 
requirements of this title"]. emphasis in original; Certified LCP Coastal Zone Land Use 
Ordinance Section 23.04.306 [entitled "Exempts signs" and stating "The following signs are 
allowed without a land use permit"], emphasis in original].) Accordingly, even under the 
Commission's erroneous theory, because the Commission approved the County's proposal 
to exempt a category of development after a public hearing and by a two-thirds vote, the 

1
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approved if it is consistent with the County's Certified LCP. (Pub. Resources Code,§§ 30519, 
30600.5.) In this case, the Certified LCP expressly states that the following development in the 
coastal zone is "exempt' from the requirement to obtain a Coastal Development Permit: 

Walls or fences of 6'-6" or less in height located in accordance 
with Section 23.04.190~c) (Fencing and Screening), except when 
in the opinion of the Planning Director such wall or fence will 
obstruct views of, or legal access to the tidelands (Certified LCP 
Coastal Zone Land Use Ordinance Section 23.03.040(d)(2)); 

"No Trespassing", "No !Parking", and similar warning signs 
(Certified LCP Coastal Zone Land Use Ordinance Section 
23.04.306(b)(13)). 

The fencing and "no trespassing" signs at issue fall squarely within the plain language of these 
exemptions. Accordingly, contrary to lhe Commission's flawed legal analysis, and pursuant to 
the Coastal Act and the governing case law, the fencing and signs are exempt. 

The Commission's legal analysis is wrong because it contradicts the plain and 
unambiguous language of the Coastal Act. The Commission has asserted that because fencing 
and signs are not explicitly discussed in section 30610 of the Public Resources Code ("Section 
30610"), or in the regulations relating to Section 30610, the self-described "exemptions" in the 
LCP (see Certified LCP Coastal Zone Land Use Ordinance Section 23.03.040(d) [listing 
"Exemptions from permit requirements"], Section 23.04.306 [listing "Exempts signs")) are not 
actually exemptions. This erroneous legal conclusion appears to be based on the faulty 
premise that all components of an LCP must be read consistent with and understood to conform 
to the Coastal Act. 

Contrary to the Commission's unsupported assertion, and as expressly set forth in the 
Coastal Act, the components of an LCP need only conform to the policies in Chapter 3 of the 
Coastal Act (see Pub. Resources Code,§ 30512, subd. (c) ["commission shall certify a land use 
plan ... if it finds that a land use plan meets the requirements of, and is in conformity with, the 
policies of Chapter 3"]; Pub. Resources Code, § 30513 [commission may only reject 
implementing portions "on the grounds that they do not conform with, or are inadequate to carry 
out, the provisions of the certified land use plan"]), and "only to the extent necessary to achieve 
the basic state goals specified in Section 30001.5 of the Coastal Act." (Pub. Resources Code, 
§ 30512.2, subd. (b).) Thus, Section 30610, which appears in Chapter 7 of the Coastal Act, is 
irrelevant to County-enacted exemptions, such as the fencing and sign exemptions currently at 
issue; rather, Section 3061·0 is only relevant for determining the scope of Commission-enacted 
exemptions. 

Unlike the Commission's unsupported assertion, this legal position is also consistent 
with the holding in McAI/isterv. California Coastal Commission (2009) 169 Cai.App.4th 912, 
931. In McAllister, a project opponent asserted that "the habitat policies in the Big Sur Land 
Use Plan must be interpreted in a way that is consistent with section 30240," which is part of 

fencing and signs would be exempt from the requirement to obtain a Coastal Development 
Permit. 
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Chapter 3 of the Coastal Act. (!d. at pp. 925-926.) The court found that as section 30240 was 
part of Chapter 3, it was required to presume that the Big Sur Land Use Plan incorporated the 
policies in section 30240 "because when the Coastal Commission reviewed Monterey County's 
local coastal program, the Commission was required only to determine whether the program 
meets the requirements of Chapter 3 of the Coastal Act, including section 30240." (/d. at p. 
932, emphasis added.) Thus, the McAllister holding expressly affirms, consistent with the plain 
language of the Coastal Act, that an LCP need only conform to "the requirements of Chapter 3 
of the Coastal Act." (McAllister v. California Coastal Commission, supra, 169 Cai.App.4th at p. 
932, brackets omitted.) As explained above, the Commission is not invoking a Chapter 3 policy. 
Instead, the Commission is invoking Section 30610, which is a "provision" from Chapter 7. 
Thus, neither the Coastal Act, nor the Certified LCP, nor McAllister supports the Commission's 
legal position. 

In addition to applying faulty logic, the Commission also makes a number of irrelevant 
and erroneous statements in its Notice of Violation. For example, the Commission states that 
"the area in which [the] property is located provides a vital link in the Ontario Ridge Trail, a 
heavily-used system of trails that affords public pedestrian access to the coast." (Notice of 
Violation at 3.) As an initial matter, the Notice of Violation fails to explain where the alleged 
"Ontario Ridge Trail" is located with respect to the property, or how the public is legally 
accessing this unidentified 'Trail." Moreover, it is clear that contrary to the Commission's latest 
statement, the property does not provide "access to the coast." As previously stated by the 
Commission, trespassers will "traverse the moderate to steeply sloping trail up to the summit." 
(See Coastal Commission Appeal Staff Report: Substantial Issue Determination & De Novo 
Hearing on Appeal No. A-3-SL0-11-061 dated December 19, 2012 at p. 14, emphasis added; 
see also Coastal Commission Revised Findings on Appeal No. A-3-SL0-11-061 dated January 
15, 2013 at p. 16 [asserting that trail provides "access up the slope for those wishing to access 
the ridge line from Cave Landing Road and the Pirates Cover parking and trail area"].) Thus, the 
Commission has no independent jurisdiction over the trail, as it does not provide access to the 
sea or along the coast. (See Pub. Resources Code, § 30211 [Development shall not interfere 
with the public's right of access to the sea"]. Emphasis added; Pub. Resources Code, § 30212, 
subd. (a) ["access from the nearest public roadway to the shoreline and along the coast"], 
emphasis added; see also Schneider v. California Coastal Commission (2006) 140 Cai.App.4th 
1339, 1348 [Commission prohibited from considering view impacts from off-shore locations 
because not included in LCP or in the Coastal Act]; Security National Guaranty, Inc. v. California 
Coastal Commission (2008) 159 Cai.App.4th 402, 422 [Commission cannot deny application 
based on ESHA not formally designated in LCP].) 

The Commission also states that the fencing and signs adversely affect public 
recreational access that has purportedly existed "for more than forty years." Again, however, 
the Commission fails to provide any factual support for this statement, and fails to explain why 
such unpermitted and unlawful access would be legally relevant to the alleged violation that is 
the subject of the Commission's Notice. Moreover, as previously admitted by the Commission, 
and as explained below, the public has no right to traverse the McCarthys' private property, and 
the Commission cannot require the McCarthys to provide access. (See Coastal Commission 
Revised Findings on Appeal No. A-3-SL0-11-061 dated January 15, 2013 at pp. 49-50.) As 
such, consistent with the express exemptions in the Certified LCP, and their rights as private 
property owners, the McCarthys have lawfully erected signs and fencing to preclude individuals 
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from trespassing on their property. (See also County of San Luis Obispo Coastal Plan 
Policies, Policy 10 at p. 2-15 ["Nothing in the Local Coastal Program is to be construed as 
encouraging, permitting, or endorsing trespassing or invasion of private property rights or 
privacy."].) 

The Commission also improperly asserts that the fencing and signs are in violation of 
contractual easement obligations with the County of San Luis Obispo. Relying on a grant of 
easement that was recorded in 2009, the Commission asserts that the McCarthys are obligated 
to permit pedestrian and vehicular access on the property. Contrary to the Commission's 
assertion, however, the McCarthys are not required to permit such access, as the County never 
obtained the necessary government approval for the "development" to lawfully exist. As stated 
by the Commission, unless exempted "any person wishing to perform or undertake development 
in the Coastal Zone must obtain a coastal development permit, in addition to any other permit 
required by law." (Notice of Violation at 2.) Under the Coastal Act, the term "person" is broadly 
defined to mean "any individual, organization, partnership, limited liability company, or other 
business association or corporation, including any utility, and any federal, state, local 
government, or special district or an agency thereof." (Pub. Resources Code, § 30111.) Thus, 
the County must obtain a coastal development permit before it may undertake "development" in 
the Coastal Zone. And, as admitted by the Commission in its Notice of Violation, a change in 
public access to the McCarthy property "constitute[s] development under both the Coastal Act 
and LCP ." (Notice of Violation at 2; see also Elec. Pointe v. Cal. Coastal Com. (No. 9211755, 
Nov. 16, 2009) 2009 Cai.App.Unpub. LEXIS 9044 [vacation of easement was "developmenr for 
purposes of Coastal Act because it would change intensity of use or change access to water].) 
Accordingly, as the County has not obtained a coastal development permit for its proposed 
"development," the public cannot lawfully access the property. Further, even if the McCarthys 
were obligated to permit pedestrian access under the easement, the Commission has no 
authority to enforce such a contractual obligation through an enforcement action under the 
Coastal Act. 

Moreover, as demonstrated by recent events, the slopes on the dirt "jeep" trail, which 
can be as steep as 40%-50% (see Exhibit 1, enclosed herewith), are not safe. People have 
been seriously injured trying to hike the steep slopes. One person recently admitted that she 
broke her leg trying to climb the steep slopes, and cautioned that the slopes are "Very 
dangerous for those not experienced."2 Thus, the fencing and signs not only protect the 
McCarthys, but they are necessary to protect the public. It is, in part, because of their concern 
for others that the McCarthys have offered, consistent with their right to relocate the easement, 3 
to grant an easement for public access on an adjacent parcel with gentle slopes (no more than 
20%) that offer safe access to the trails along Ontario Ridge. For the benefit of all the parties 
involved, and the public's safety, the Commission should work with the County on identifying 
and designating a safe trail, such as the one offered by the McCarthys, as opposed to bringing a 

2 Comment by Dena Laugen-Aragon on KSBY Story by Connie Tran dated Jan 23, 2014: 
http://www.ksby.com/news/part-of-popular-ontario-ridge-hiking-trail-closed-off-to-the-publici 
(as of Feb. 5, 2014). 

3 The easement states that it "may be relocated at [the McCarthys'] reasonable discretion and 
at [the McCarthys'] sole cost and expense to a location on [the property] that [the McCarthys] 
and [County] shall reasonably agree." 
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baseless enforcement action or forcing individuals to trespass on private property and risk 
significant injury. 

As demonstrated above, the Commission's legal position cannot be reconciled with the 
relevant authorities, as the fencing and signs are exempt under the governing Certified LCP, 
and the public has no right to use the property. It is our hope that instead of acting contrary to 
law, the Commission will take this opportunity to open up a dialogue and try and identify and 
designate a trail that will respect the McCarthy's private property rights and insure the safety of 
the public. We thank you very much for your consideration of our letter. 

GWS/BZR 

cc: Lisa Haage 
Dan Carl 

Sincerely, 

4r4~ 
Gregory W. Sanders 
of Nossaman LLP 
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February 10, 2014 

Steve Kinsey, Chair 
California Coastal Commission and Commission Members 
Central Coast District 
725 Front Street, Suite 300 
Santa Cruz, CA 95060 

Re: Rob and Judi McCarthy: Fencing and Signs (Agenda No. 32a) On Private 
Property to Preclude Trespassers 

Dear Chair Kinsey and Members of the Commission: 

We are writing to you on behalf of our clients Rob and Judi McCarthy (collectively, 
"McCarthy") in order to refute the groundless position being asserted by Coastal Commission 
staff, and to support the County of San Luis Obispo's logical and lawful interpretation of the 
governing Certified Local Coastal Program ("LCP"). In a letter dated January 29, 2014, and in a 
subsequent staff report, staff have asserted that although the McCarthy fencing and "no 
trespassing" signs are exempt under the plain and unambiguous language in the County's 
Certified LCP, the exemptions do not apply because exemptions "must be read consistent with 
and understood to conform to the Coastal Act as a matter of law." This position, however, is 
based on an obvious fundamental misunderstanding of the Coastal Act and the relevant case 
law. 

The fence and sign exemptions were enacted by the County, and approved by the 
Commission when it certified the LCP. As such, the Coastal Act mandates that the 
development shall be approved if it is consistent with the County's Certified LCP. (Pub. 
Resources Code, §§ 30519, 30600.5.) In this case, the Certified LCP expressly states that the 
following development in the coastal zone is "exempt" from the requirement to obtain a Coastal 
Development Permit: 

354668.v2 

Walls or fences of 6'-6" or less in height located in accordance 
with Section 23.04.190(c) (Fencing and Screening), except when 
in the opinion of the Planning Director such wall or fence will 
obstruct views of, or legal access to the tidelands (Certified LCP 
Coastal Zone Land Use Ordinance Section 23.03.040(d)(2)); 

"No Trespassing", "No Parking", and similar warning signs 
(Certified LCP Coastal Zone Land Use Ordinance Section 
23.04.306(b)(13)). 

Exhibit 27 
CCC-14-CD-02 & CCC-14-NOV-01 
(Robert & Judith McCarthy) 

Page10of13 nossaman.com 
Exhibit 7 

A-3-SLO-17-0062 (McCarthy Trail Relocation) 
Page 169 of 173



Kami Griffin 
February 10, 2014 
Page 2 

It is undisputed that the fencing and "no trespassing" signs at issue fall squarely within the plain 
language of these exemptions. Accordingly, contrary to the staffs flawed analysis, and 
pursuant to the Coastal Act and the governing case law, the fencing and signs are exempt. 

The staffs analysis is wrong because it contradicts the plain and unambiguous language 
of the Coastal Act. The staff asserts that because fencing and signs are not explicitly discussed 
in section 30610 of the Public Resources Code ("Section 30610"), or in the regulations relating 
to Section 30610, the self-described "exemptions" in the LCP (see Certified LCP Coastal Zone 
Land Use Ordinance Section 23.03.040(d) [listing "Exemptions from permit requirements''], 
Section 23.04.306 (listing "Exempts signs"]) are not exemptions, but merely LCP standards. 
The staffs assertion is premised on the faulty conclusion that all components of an LCP "must 
be read consistent with and understood to conform to the Coastal Act." 

Contrary to the staffs assertion, and as expressly set forth in the Coastal Act, the 
components of an LCP need only conform to the policies in Chapter 3 of the Coastal Act (see 
Pub. Resources Code,§ 30512, subd. (c) ["commission shall certify a land use plan ... if it finds 
that a land use plan meets the requirements of, and is in conformity with, the policies of Chapter 
3"]; Pub. Resources Code, § 30513 [commission may only reject implementing portions "on the 
grounds that they do not conform with, or are inadequate to carry out, the provisions of the 
certified land use plan"]), and "only to the ex1ent necessary to achieve the basic state goals 
specified in Section 30001.5 of the Coastal Act." (Pub. Resources Code,§ 30512.2, subd. (b).) 
Thus, Section 30610, which appears in Chapter 7 of the Coastal Act, is irrelevant to County
enacted exemptions, such as the fencing and sign exemptions currently at issue; rather, Section 
30610 is only relevant for determining the scope of Commission-enacted exemptions. 

In addition to disregarding the plain and unambiguous language in the Coastal Act, the 
staff also mischaracterizes the holding in McAllister v. California Coastal Commission (2009) 
169 Cai.App.4th 912, 931, which it asserts stands for the proposition that "[a]ll LCP provisions 
must be read consistent with and understood to conform to the Coastal Act." Contrary to the 
staffs representation, the McAllister holding applies only to "the requirements of Chapter 3 of 
the Coastal Act." (McAllister v. California Coastal Commission, supra, 169 Cai.App.4th at p. 
932, brackets omitted.) In McAllister, a project opponent asserted that "the habitat policies in 
the Big Sur Land Use Plan must be interpreted in a way that is consistent with section 30240," 
which is part of Chapter 3 of the Coastal Act. (/d. at pp. 925-926.) The court found that as 
section 30240 was part of Chapter 3, it was required to presume that the Big Sur Land Use Plan 
incorporated the policies in section 30240 "because when the Coastal Commission reviewed 
Monterey County's local coastal program, the Commission was required only to determine 
whether the program meets the requirements of Chapter 3 of the Coastal Act, including section 
30240." (/d. at p. 932, emphasis added.) As explained above, however, in this case the staff is 
not invoking a Chapter 3 policy. Instead, the staff is invoking Section 30610, which is a 
"provision" from Chapter 7. Thus, neither the Coastal Act, nor McAllister supports the staffs 
position. 

In addition to applying faulty logic in an attempt to support their position, the staff report 
also improperly asserts that the fencing and signs "adversely affect public recreational access[.]" 
But, as previously admitted by the Commission, the public has no right to traverse the 
McCarthy's private property, and the Commission cannot require the McCarthys to provide 
access. (See Coastal Commission Revised Findings on Appeal No. A-3-SL0-11-061 dated 
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January 15, 2013 at pp. 49-50.) As such, consistent with the express exemptions in the 
Certified LCP, and their rights as private property owners, the McCarthys have lawfully erected 
signs and fencing to preclude individuals from trespassing on their property. 

Moreover, as demonstrated by recent events, the slopes on the dirt "jeep" trail, which 
can be as steep as 40%-50% (see Exhibit 1, enclosed herewith), are not safe. People have 
been seriously injured trying to hike the steep slopes. One person recently admitted that she 
broke her leg trying to climb the steep slopes, and cautioned that the slopes are "Very 
dangerous for those not experienced."1 Thus, the fencing and signs not only protect the 
McCarthys, but they are necessary to protect the public. It is, in part, because of their concern 
for others that the McCarthys have offered to grant an easement for public access on an 
adjacent parcel with gentle slopes (no more than 20%) that offer safe access to the trails along 
Ontario Ridge. For the benefit of all the parties involved, and the public's safety, the 
Commission should work with the County on identifying and designating a safe trail, such as the 
one offered by the McCarthys, as opposed to forcing individuals to trespass on private property 
and risk significant injury. 

As demonstrated above, the staffs position cannot be reconciled with the relevant 
authorities, as the fencing and signs are exempt under the governing Certified LCP. It is our 
hope that instead of acting contrary to law, the Commission will take this opportunity to open up 
a dialogue and try and identify and designate a trail that will respect the McCarthy's private 
property rights and insure the safety of the public. We thank you very much for your 
consideration of our letter. 

GWS/BZR 

cc: Andrew Vogel 
Dan Carl 
Kami Griffin 

Sincerely, 

~~ 
Gregory W. Sanders 
of Nossaman LLP 

Comment by Dena Laugen-Aragon on KSBY Story by Connie Tran dated Jan 23, 
2014: http://www.ksby.com/news/part-of-popular-ontario-ridge-hiking-trail-closed-off
to-the-public/ (as of Feb. 5, 2014). 
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Date: 6/19/14 Time: 5:34PM 

LLP Facsimile 

Pages: Ji [including cover page] 

To: 
Company: 

Heather Johnston, Northern California Enforcement Supervisor 
California Coastal Commission 

Fax: 

From: 
Email: 

Client#: 
Matter#: 

Re: 

415.904.5400 Phone: 415.904.5293 

Kelly M Percival 
kpercival@nossaman.com 

Phone: 949.833.7800 

ORIGINALS BY: 
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Exhibit 27 
CCC-14-CD-02 & CCC-14-NOV-01 
(Robert & Judith McCarthy) 

Page13of13 

IF YOU DO NOT RECEIVE THE NUMBER OF PAGES INDICATED ABOVE, PLEASE CALL 
Stephanie K. Drysdale@ 949.833.7800 

ATTENTION: This message is intended only f~r the use of the individual or entity to which it is addressed and may 
contain information that is privileged, confidential, and exempt from disclosure under applicable law. If you are not the 
intended recipient, you are hereby notified that any use, dissemination, distribution, or copying of this communication 
is strictly prohibited. If you have received this communication in error, please notify us immediately by telephone, and 
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