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RESOLUTION NO. 19-54
A RESOLUTION OF THE CITY OF MALIBU DETERMINING LOCAL
COASTAL PROGRAM AMENDMENT NO. 14-001 IS EXEMPT FROM
THE CALIFORNIA ENVIRONMENTAL QUALITY ACT AND
AMENDING THE LOCAL COASTAL PROGRAM LAND USE PLAN
TO MODIFY POLICY 3.18 IN CHAPTER 3 PERTAINING TO A
CITYWIDE PROHIBITION OF ANTICOAGULANT RODENTICIDES
(CITYWIDE)
The City Council of the City of Malibu does hereby find, order and resolve as follows:
SECTION 1. Recitals.
A.
On July 8, 2013, the City Council adopted Resolution No. 13-28 urging
businesses in Malibu to no longer use or sell anticoagulant rodenticides and all property
owners to cease the purchase of and use of these products, and committing the City of
Malibu not to use them in City-owned parks and facilities.
B.
On December 8, 2014, in compliance with Local Coastal Program (LCP)
Local Implementation Plan (LIP) Section 19.2.1, the City Council adopted Resolution No.
14-73 to initiate a Local Coastal Program Amendment (LCPA) to consider changes to the
LCP pertaining to a citywide prohibition on anticoagulant rodenticides for development
subject to a Coastal Development Permit.
C.
The Malibu Zoning Ordinance Revisions and Code Enforcement
Subcommittee (ZORACES) met on August 11, 2015, and on September 21, 2015 to discuss
the regulatory context in which the use of anticoagulant rodenticides may be regulated.
D.
On November 4, 2015, a Notice of Planning Commission Public Hearing
and Notice of Availability was published in a newspaper of general circulation within the
City of Malibu and was mailed to all interested parties.
E.
On January 19,2016 and February 16, 2016, the Planning Commission held
public hearings and adopted Resolution No. 16-23 recommending the City Council
approve LCPA No. 14-001, amending the LCP with provisions to prohibit the use of
anticoagulant rodenticides, take additional actions to promote rodent control methods that
do not involve the use of poisons, and lobby the California Legislature to either eliminate
local preemption or ban use of anticoagulant rodenticides statewide.
F.
On May 29, 2018, the City Council authorized Councilmember Rosenthal
to request that the League of California Cities Environmental Quality Policy Committee
consider adding the potential banning of pesticides, herbicides, rodenticides and
insecticides throughout California as a priority issue and directed staff to proceed with a
LCPA regarding the use of pesticides, herbicides, rodenticides and insecticides.
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G.
On March 25, 2019, the City Council authorized the Mayor to send a letter
in support of AB 1788, a bill that would expand current regulations prohibiting the use of
pesticides containing one or more anticoagulants to the entire State, including State-owned
property, unless the Department of Public Health determines there is a public health
emergency or California Environmental Protection Agency determines there is an
environmental emergency.
H.
On June 24, 2019 the City Council approved an update to the City’s Earth
Friendly Management Policy. The policy governs pest management on City-owned,
managed or leased property and prohibits all poisons, including anticoagulant rodenticides.
I.
On November 14, 2019, a Notice of Public Hearing and Notice of
Availability of LCP Documents for LCPA No. 14-00 1 was published in a newspaper of
general circulation within the City of Malibu.
J.
On December 9, 2019, the City Council held a duly noticed public hearing
on LCPA No. 14-001, considered the recommendation by the Planning Commission,
reviewed and considered written reports, public testimony, and related information in the
record.
SECTION 2. Environmental Review.
Pursuant to Public Resources Code Section 21080.9, the California Environmental Quality
Act (CEQA) does not apply to activities and approvals by the City as necessary for the
preparation and adoption of an LCPA and therefore, does not apply to this application.
This application is for an amendment to the LCP, which must be certified by the California
Coastal Commission (CCC) before it takes effect
SECTION 3. Local Coastal Program Amendment Findings.
Based on evidence in the whole record, the City Council hereby finds that the proposed
LCPA No. 14-00 1 meets the requirements of and is in conformance with the policies and
requirements of Chapter 3 of the California Coastal Act as follows:
1. One of the main objectives of the Coastal Act is the preservation, protection, and
enhancement of coastal resources, including land and marine habitats, and water quality.
Chapter 3 of the Coastal Act states that environmentally sensitive habitat areas shall be
protected against disruption of habitat values and that development should be designed to
prevent impacts and be compatible with the continuance of those habitats. The use of
pesticides can have a negative effect on habitat values by impacting the viability of plant
and animal species in the City. Preserving and enhancing plant and animal species
throughout the City will help ensure ESHA habitats are protected and enhanced.
2. LCP Land Use Plan (LUP) Policy 3.18 currently states that “[t]he use of
insecticides, herbicides, or any toxic chemical substance which has the potential to
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significantly degrade Environmentally Sensitive Habitat Areas (ESHA), shall be prohibited
within and adjacent to ESHAs, where application of such substances would impact the
ESHA, except where necessary to protect or enhance the habitat itself, such as eradication
of invasive plant species, or habitat restoration.” The LCPA will amend Policy 3.18 to
expand the list of poisons that can degraded biological resources by adding rodenticides
and making the prohibition against pesticides citywide.
3. The language included in the LCPA fulfills and promotes the objectives of the
Coastal Act by ensuring that toxic chemical substances that degrade coastal resources are
prohibited within the City of Malibu’s jurisdiction. The LCPA is protective of wildlife and
riparian habitat, marine resources, and water quality. Therefore, the LCPA meets the
requirements of, and is in conformance with the goals, objectives and purposes of the LCP.
SECTION 4. Local Coastal Program Amendment No. 14-00 1.
LCPA No. 14-001 includes the following amendment to Policy 3.18 in LUP Chapter 3
(Marine and Land Resources):
A. Amend LUP Chapter 3, Section C (Land Use Policies), Policy 3.18 to read as follows:
3.18
The use of pesticides, including insecticides, herbicides, rodenticides or any toxic
chemical substance which has the potential to significantly degrade biological resources
shall be prohibited throughout the City of Malibu. The eradication of invasive plant
species or habitat restoration shall consider first the use of non-chemical methods for
prevention and management such as physical, mechanical, cultural, and biological controls.
Herbicides may be selected only after all other non-chemical methods have been exhausted.
Herbicides shall be restricted to the least toxic product and method, and to the maximum
extent feasible, shall be biodegradable, derived from natural sources, and use for a limited
time.
SECTION 5. Approval.
Subject to the contingency set forth in Section 8, the City Council hereby adopts
LCPA No. 14-00 1, amending the LCP.
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SECTION 6. Submittal to California Coastal Commission.
The City Council hereby directs staff to submit LCPA No. 14-001 to the CCC for
certification, in conformance with the submittal requirements specified in California
Code of Regulations, Title 14, Division 5.5., Chapter 8, Subchapter 2, Article 7 and
Chapter 6, Article 2 and Code of Regulations section 13551, et. seq.
SECTION 7. Effectiveness.
The LCP amendment approved in this Resolution shall become effective only
upon its certification by the CCC.
SECTION 8. The City Clerk shall certify the adoption of this Resolution.
PASSED, APPROVED AND ADOPTED this

9th

day of December 2019.

~
KAREN FARRER, Mayor
ATTEST~

/
1
~~L~kI/~ ,~k’~//Lc/N

HE4THER GLKS~, City Clefk
(seal)
Date:

WV~
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I CERTIFY THAT THE FOREGOING RESOLUTION NO. 19-54 was passed and
adopted by the City Council of the City of Malibu at the regular meeting thereof held on
the 9th day of December 2019 by the following vote:
AYES:
NOES:
ABSTAiN:
ABS1~T:

-

5
0
0
0

Councilmembers:

/
7’
~
i1~U/~L4~
~i~THER GLASEl~ity Clerk
I

(seal)

Mullen, Peak, Wagner, Pierson, Farrer

Venegas, Denise@Coastal
From:
Sent:
To:
Cc:
Subject:
Attachments:

Poison Free Malibu <poisonfreemalibu@gmail.com>
Wednesday, February 17, 2021 9:32 AM
Venegas, Denise@Coastal; Carey, Barbara@Coastal; Christensen, Deanna@Coastal
Richard Mollica; Mikke Pierson; Patt Healy; John Mazza
Summary of support for general pesticide bans in LCPs
LCP Pesticide Amendment summary.docx; California Att General Brief to Mountainlands Petition.pdf;
Chalfant Ruling red.pdf

Follow Up Flag:
Flag Status:

Follow up
Completed

Hi Denise, Barbara, and Deanna,
Here is a summary of our case for pesticide bans in LCPs, not just in new CDPs ‐ LCP Pesticide Amendment summary.docx with
two documents mentioned also attached.
A big mystery for us is that this WAS actually challenged in court, and the Coastal Commission WON in 2017!
So why is Coastal staff ignoring this, backtracking, and not fulfilling the Coastal Act requirement to protect the environment?
Please read and explain this to us.
We are now working on scheduling the telecon as you suggested, hopefully tomorrow.
Thank you,
Joel
Poison Free Malibu
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LCP Pesticide Amendment summary
February 17, 2021
Poison Free Malibu
There is strong support for pesticide bans in the Coastal Zone with no reference to Coastal
Development Permits.
Main topics are indicated by the “•” bullets.
Blue text is for quotations.
The four points made here and detailed below are:
• The Coastal Commission has full power to regulate pesticides with LCPs. There is no conflict
with other pesticide regulations or the Department of Pesticide Regulation.
• The pesticide prohibitions in the Los Angeles County Santa Monica Mountains LCP apply
throughout the unincorporated Coastal Zone and are NOT restricted to landscaping permits.
• The California Attorney General’s office ruled that LCPs with pesticide regulations can be
necessary, with no restriction or mention of CDPs. This directly contradicts the Department of
Pesticide Regulation’s view.
• Superior Court Judge Chalfant ruled that pesticide bans can be appropriate and necessary. No
reference to CDPs.
Two documents are referred to and attached –
California Att General Brief to Mountainlands Petition.pdf
Chalfant ruling.pdf
IN DETAIL
• The law preventing cities and counties from regulating pesticides explicitly exempts ALL state
agencies. There is no conflict between the Coastal Commission and the Department of Pesticide
Regulation or any other pesticide regulation.
Here is the relevant language from California Code, Food and Agricultural Code FAC § 11501.1
referring to the ban on localities from regulating pesticides on their own:
(c) Neither this division nor Division 7 (commencing with Section 12501 ) is a limitation on the
authority of a state agency or department to enforce or administer any law that the agency or
department is authorized or required to enforce or administer.
The Department of Pesticide Regulation has its job to do and the Coastal Commission must
follow its mandate in regard to protecting wildlife, water quality, and the environment.
• The pesticide prohibitions in the Los Angeles County Santa Monica Mountains LCP are NOT
restricted to landscaping. They cover the whole area and both existing and new development.
CDPs are not mentioned.

1

The LA County pesticide policy is in three places in the LCP documents.
The three places are as follows:
1) Local Implementation Program. 22.44.1240 Vegetation Management and Landscaping
B. Landscaping. These provisions, along with those found in Section 22.44.1800 et seq. shall
apply to new developments and to existing developments in which landscaping is proposed
or required.
13. The use of insecticides, herbicides, anti-coagulant rodenticides or any toxic chemical
substance which has the potential to significantly degrade biological resources in the Santa
Monica Mountains shall be prohibited, …
Note the explicit mention of EXISTING development. This is indication right there that existing
development can and should be covered. Yes, it is in reference to landscaping wherever it is
required. It is very appropriate to put it in the landscaping section, but there is no indication it
is limited to landscaping.
2) Local Implementation Program. 22.44.1910 Land Planning and Development Standards
H. Chemicals and Mosquito Abatement.
1. The use of insecticides, herbicides, anti-coagulant rodenticides, and any other toxic chemical
substance which has the potential to significantly degrade biological resources in the Coastal
Zone, shall be prohibited, except where necessary to protect or enhance the habitat itself, …
This is another section which has nothing to do with new development, CDPs, or landscaping.
Chemicals and Mosquito abatement is an ongoing maintenance process, obviously including
existing developed properties. It is a blanket ban EVERYWHERE. Insecticides, herbicides,
anticoagulant rodenticides and other toxic chemicals cannot be used for pest
control maintenance. Couldn’t be clearer from this section.
3) Land Use Plan. Biological Resources Goals and Policies
CO-58. The use of insecticides, herbicides, anti-coagulant rodenticides or any toxic
chemical substance that has the potential to significantly degrade biological resources in the
Santa Monica Mountains shall be prohibited, …
Again, no mention of CDPs or landscaping. It is for EVERYWHERE.
• The California Attorney General’s office determined categorically that the Department of
Pesticide Regulation’s view that cities cannot regulate pesticides in LCPs is wrong. See pages 1819 of California Att General Brief to Mountainlands Petition.pdf attached. The “code section”
discussed is the same law cited by the Department of Pesticide Regulation that restricts cities
on their own from regulating pesticides, Food and Agricultural Code FAC § 11501.1:
This code section is inapplicable on its face, as it is a restriction on local governments, and here,
the Commission - a state agency- was implementing a state law in certifying the LCP. Even
though the LCP was submitted by a local government, the County acted only pursuant to
2

"authority ... delegated by the Commission." (Pratt Construction Co., supra, 162, Cal.App.4th at
p. 1075.) "The Commission has the ultimate authority to ensure that coastal development
conforms to the policies embodied in the state's Coastal Act." (Ibid.) Therefore, this code
section restricting local government action does not apply here.
Also, in the same section –
The Commission has express authority under the Coastal Act to regulate land use in the coastal
zone and ensure coastal development conforms to the policies of the Coastal Act. (Pub.
Resources Code,§ 30330; Pratt Construction Co., supra, 162 Cal.App.4th at pp. 1075-1076.) To
carry this out, it has express authority to impose modifications on the specific land use
restrictions and implementing actions submitted by local governments to ensure they comply
with the Coastal Act. (§§ 30511, 30512.)
There is no restriction to CDPs mentioned anywhere.
Also from that section:
One of the primary objectives of the Coastal Act is to protect, maintain, enhance, and restore
the overall quality of the coastal zone environment and its natural resources, …
The Coastal Act also requires that the biological productivity and quality of coastal waters be
maintained.
Here, the Commission found that the use of pesticides can adversely impact "the biological
productivity of coastal waters and human health," as well as "coast streams and riparian
habitat." (8 AR 1910.) Because the Commission acted under its authority to administer the
Coastal Act to protect natural coastal resources, including ESHA and water quality, it falls within
the exception to section 11501.l(c).
This says that the Coastal Commission MUST do something about the existing documented
threat to wildlife.
• Superior Court Judge Chalfant in a ruling upholding the Los Angeles County LCP provisions
prohibiting pesticides affirmed the requirement that pesticides can and should be banned
everywhere, with no mention of CDPs. See page 20 of Chalfant ruling.pdf.
The Commission may impose land use restrictions to ensure application of Chapter 3 policies.
The Commission found that a ban on the use of pesticides in the Santa Monica Mountains
coastal region is necessary to avoid impacting the biological productivity and quality of coastal
waters.
The Commission is requiring a pesticide ban for the County’s LCP, to be administered by the
County.
Again, bans are called for, not just CDP restrictions, because the threat to wildlife is due to
EXISTING pesticide use.
3
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INTRODUCTION

The California Coastal Commission's approval of the Los Angeles County local coastal

3

program (LCP) for the Santa Monica Mountains complied with the requirements of the Coastal

4

Act, both procedural and substantive. Petitioners Mountainlands Conservancy LLC, Third

5

District Parklands LLC, and Third District Meadowlands LLC challenge the provisions of the

6

LCP that place restrictions on any new agricultural uses in the plan area. Petitioners first allege

7

that the Commission did not proceed in a manner required by law by submitting an addendum to

8

the final staff report the day before the hearing, by not holding a separate hearing on the issues

9

Petitioners raised, and by including restrictions on pesticide use in the approved LCP.

10

Petitioners' claims fail, however, because all of these actions were in accordance with the

11

procedures established in the Coastal Act. The addendum was directly responding to comments

12

submitted in response to the timely-issued final staff report, no separate hearing was required

13

because LCP amendments do not require a "substanti.al issue" determination meriting additional

14

hearings, and any restrictions on pesticide use were within the Commission's powers to regulate

15

land use to ensure compliance with the Coastal Act.

16

Petitioners are also incorrect in claiming that the LCP's restrictions on development

17

(properly designed to protect coastal resources), including agriculture, constitute impermissible

18

"conversions" of agricultural land to nonagricultural use in violation of sections 30241 and 30242

19

of the Coastal Act, or that the Commission's findings explaining why those sections are

20

inapplicable or justifying the restrictions were not supported by substantial evidence. As to the

21

first claim, nothing in sections 30241 and 30242 precludes restricting agricultural uses as

22

necessary to protect the resources the Coastal Act requires be protected, and the restrictions on

23

agricultural use are similar to restrictions on all other types of development. As to the second,

24

substantial evidence supports the Commission's findings that no prime agricultural land existed

25

that warranted additional protection, and that the remaining land was not suitable or feasible for

26

agricultural use. By protecting existing agricultural uses and placing restrictions on any new

27

agricultural uses in the plan area, the Commission acted in accordance with the Coastal Acr The

28

Commission's approval of the LCP is supported by its findings and those findings are supported
1
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1

by substantial evidence in the record. For all of these reasons, the Court should deny the petition.

2

. THE COASTAL ACT AND LOCAL COASTAL PROGRAMS
The California Coastal Act serves to "[p ]rote?t, maintain, and, where feasible, enhance and

3
4

restore the overall quality of the coastal zone environment and its natural and artificial resources."

5

(Pub. Resources Code,§ 30001.5, subd. (a)1.) The Act is a comprehensive scheme to govern land

6

use planning for the entire coastal zone of California. (See § 30000 et seq.; Pacific Palisades

7

Bowl Mobile Estates, LLC v. City of Los Angeles (2012) 55 Cal.4th 783, 793.)

8

Because local areas within the coastal zone may have unique land use issues not fully

9

amenable to centralized administration, the Act "encourage[s] state and local initiatives and

10

cooperation in preparing procedures to implement coordinated planning and development" in the

11

coastal zone. (§ 30001.5, subd. (e); see generally Ibarra v. California Coastal Com. (1986) 182

12

Cal.App.3d 687, 694-696.) To that end, the Act requires that "[e]ach local government lying, in

13

whole or in part, within the coastal zone" prepare a local coastal program (LCP). (§ 30500, subd.

14

(a).) An LCP is comprised of two principal components: a land use plan (LUP), which assigns

15

specific land uses or use restrictions to specific areas, and the implementing actions, such as

16

zoning district maps and ordinances, often referred to as a local implementation plan (LIP). (§§

17

30108.6, 30511, subd. (a); McAllister v. California Coastal Com. (2008) 169 Cal.App.4th 912,

18

922.)

19

Like a local government's general plan, the LCP strives to ensure planned, comprehensive

20

development within the coastal zone to preserve the overall quality of the coastal zone

21

environment and its natural and artificial resources. (Citizens of Goleta Valley v. Bd of

22

Supervisors (1990) 52 Cal.3d 553, 571.) The Coastal Act requires the Commission to adopt

23

regulations specifying the procedures for review, adoption, and certification of LCP's. (§§ 30501,

24

30333.)

25
26

While local governments typically retain considerable authority over the contents of their
programs, LCP's still embrace matters of statewide concern. (Pratt Construction Co., Inc. v.

27
1

28

Subsequent code citations are to the Public Resources Code unless otherwise noted.
2
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l

California Coastal Com. (2008) 162 Cal.App.4th 1068, 1075-1076; City of Malibu v. California

2

Coastal Com. (2004) 121 Cal.App.4th 989, 995-996.) Accordingly, the Commission must certify

3

that the LCP is consistent with the Coastal Act before it can take effect. The Commission

4

reviews the LUP component of an LCP for conformity with the Chapter 3 policies of the Coastal

5

Act. (§§ 30512, subd. (c); 30200-30265.5.) Upon submittal of an initial LUP, the Commission

6

determines whether to certify it as submitted, or whether it raises "substantial issues" that

7

necessitate further hearings. (§ 30512, subd. (a).) For any aspects of the LUP that are not

8

certified as submitted, the Commission may certify them conditioned upon the incorporation of

9

suggested modifications. (§ 30512, subd. (b).) For any future amendments to an already-certified

10

LUP, the Commission proceeds in nearly the same manner, except that LUP amendments

11

specifically do not require any "substantial issue" determinations. (§ 30514, subd. (b ).)

12

Similarly, the Commission reviews the LIP and any amendments to the LIP for conformity with

13

the LUP. It may reject an LIP only if it does not conform with or is inadequate to carry out the

14

LUP. (§§ 30513, 30514.)

15

STATEMENT OF FACTS

16

Los Angeles County adopted its LCP in stages, with different programs developed for

17

different geographic areas. In 1986, it submitted, and the Commission certified, an LUP for the

18

Santa Monica Mountains area. (Volume 33, Administrative Record (AR) 9403.) ,This area,

19

between the City of Los Angeles, the City of Malibu, and the County of Ventura, lies in the

20

unincorporated County of Los Angeles. But the County did not get a certified LIP for that area at

21

that time, so the Commission retained permit-issuing authority. (Ibid)

22

In 2007, the County adopted an updated amended LUP for this area, with an accompanying

23

LIP, but it never submitted them to the Commission for consideration. (Id at 9403-04.)

24

However, the County revisited it in 2012, and on February 19, 2014, it submitted a proposed LCP

25

to the Commission, which included an updated amended LUP from what had previously been

26

certified, with an accompanying LIP. (Ibid.; 1 AR 3.) The Commission considered the LUP

27

amendment and the LIP separately. On March 27, 2014, Commission staff circulated a staff

28

report (March 27 Report) analyzing the LUP and recommending that the Commission approve it
3
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1
2

subject to modifications. (7 AR 1532.)
The County's proposed LUP would have prohibited new agricultural uses in the plan area

3

entirely, while allowing existing agricultural uses to continue. The March 27 Report largely

4

supported the County's proposed provisions. (7 AR 1557-58.) In the report, Commission staff

5

reviewed sections 30241 arid 30242 of the Coastal Act, which limit the ability to convert

6

agricultural lands to nonagricultural use within the coastal zone. (Id. at p. 1618.) The report first

7

addressed section 30241 's mandate that the maximum amount of "prime agricultural land" be

8

"maintained" in agricultural production. (Ibid.) It spelled out the four prongs of the definition of

9

"prime agricultural land" in the Coastal Act, two of which relate to soil quality and two of which

10

relate to current productivity of the land, and analyzed to what extent any land in the plan area fell

11

within these prongs. (Ibid.) It determined that less than 2% of the plan area met the soil ·

12

requirements for "prime agricultural land," and that the majority of these soils were contained

13

within existing public parkland areas or on an existing golf course. (Ibid.) As for the

14

productivity requirements, it found that the only areas in agricultural production are very limited

15

vineyard areas, encompassing a very small percentage of the plan area. (Id. at p. 1619.) Only

16

two commercial vineyards actually met the productivity requirements for prime agricultural land,

17

with the remaining vineyards in the plan area being a very limited number of very small, "hobby"

18

vineyard plots (less than 2 acres) that are accessory to single-family residences, and not

19

commercially viable. (Ibid.) Given that the limited prime agricultural land within the plan area

20

was mostly either public parkland or developed with existing uses and not in agricultural

21

production (other than the two identified commercial vineyards), it found that the mandate of

22

section 30241 to maintain the maximum amount of prime agricultural land in agricultural

23

production was not applicable in the plan area. (Id. at p. 1620.)

24

The staff report next examined whether any agricultural land in the plan area nevertheless

25

qualified under section 30242's provisions that "[a]ll other lands suitable for agricultural use shall

26

not be converted to nonagricultural uses unless (1) continued or renewed agricultural use is not

27

feasible, or (2) such conversion would preserve prime agricultural land or concentrate

28

development consistent with Section 30250." (§ 30242; 7 AR 1620.) The staff report described a
4
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1

number of factors, including steep slopes, poor soils, scenic considerations, sensitive watersheds,

2

abundant ESHA (environmentally sensitive habitat areas), and lot size limitations, and concluded

3

that these factors "render the vast majority of the land in the Santa Monica Mountains unsuitable

4

for agricultural use." (7 AR 1620.) Therefore, it found that section 30242's pro"'.isions would not

5

apply in most cases in the plan area. (Ibid.) It did note, however, that section 30242's protections

6

would apply to those very limited areas in the plan area in active agricultural production, which is

7

why provisions protecting existing agricultural use would be necessary. (Ibid.)

8

After receiving public comment on the March 27 Report, Commission staff issued an

9

addendum on April 9, 2014 (April 9 Addendum) recommending some modifications to address

10

concerns raised by members of the public and various groups regarding the County's proposed

11

prohibition of new crop-based agriculture in the plan area. (8 AR 1906, 1908-09.) In this

12

addendum, Commission staff attached correspondence it received since issuance of the March 27

13

Report, including the April 7, 2014 letter Petitioners submitted and other comments regarding the

14

agricultural restrictions. (Id. at pp. 1906, 1993.) Because of the volume of comments received,

15

the April 9 Addendum was more than 170 pages, but more than 90% of that was correspondence.

16

(Id. at pp. 1906-2084.) The substantive changes comprised less than 12 pages. (Ibid.)

17

In light of the comments received, Commission staff revised the recommended LUP

18

provisions prohibiting new agricultural uses to allow new agricultural uses that met the following

19

criteria: (1) the new agricultural uses are limited to specified areas on natural slopes of 3: 1 or less

20

. steep, or areas currently in legal agricultural use; (2) new vineyards are prohibited; and (3)

21

organic or biodynamic farming practices are followed. (Id. at p. 1909.) In its revised findings,

22

Commission staff justified the allowance for new agriculture because "small-scale crop-based

23

agricultural operations (with the exceptions of vineyards) can avoid adverse impacts to biological

24

resources and water quality," and that "organic and biodynamic farming practices are required to

25

prevent the use of pesticides, herbicides, and fertilizers, which can adversely impact the

26

biological productivity of coastal waters and human health." (Id. at p. 1910.) New vineyards·

27

would remain prohibited, as they already were in the March 27 Report, due to a number of

28

identified adverse impacts attributed specifically to those operations, including increased erosion
5
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1

from removal of all vegetation, use of pesticides, large amounts of water required, their invasive

2

nature, and their adverse impact to scenic views. (Id at pp. 1910-11.)

3

The Commission considered the LUP in a public meeting on April 10, 2014. (46 AR

4

12955-13087.) After Commission staff and the County presented the LUP, the Commission

5

heard from the public. (Ibid) Many speakers commented on the importance of restricting the

6

expansion of agricultural uses or restricting them to organic practices, given the adverse effects

7

and-strain on the scarce water supply in t~e Santa Monica Mountains. (E.g., 46 AR 12986-87,

8

12994, 13014, 13021.) Counsel for Petitioners, all of which are landowners in the Santa Monica

9

Mountains, also addressed the Commission. (46 AR 13046.) The Commission then voted to

\

10
11

approve the LUP with the suggested modifications. (46 AR 13056, 13085.)
The Commission next considered the Co~nty' s proposed LIP, and Commission staff

12

submitted a report on June 26, 2014 (June 26 Report) recommending approval conditioned on

13

additional modifications. (40 AR 11067.) In relevant part, Commission staff provided additional

14

details on the criteria required to allow for new agricultural uses, in particular the requirement for

15

organic and biodynamic farming practices. (40 AR 11093-94, 11393-11399.)

16

The Commission considered the LIP at its public hearing on July 10, 2014. (33 AR 9404.)

17

Its staff and the County made presentations, and the public commented. (46 AR 13088-13119.)

18

The Commission voted to approve the LIP with proposed modifications. (46 AR 13118.)

19

The County adopted the Commission's proposed modifications. (33 AR 9403-9409.) At

20

the Commission's meeting on October 10, 2014, the Commission's Executive Director reported

21

the County's acceptance. (46 AR 13120.) Under the Commission's regulations, this action

22

resulted in the effective certification of the LCP. (Cal. Code Regs., tit. 14, § 13544.)

23
24

STANDARD OF REVIEW

Public Resources Code section 30801 provides for judicial review of Commission decisions

25

by way of a petition for writ of administrative mandamus pursuant to Code of Civil Procedure

26

section 1094.5. In reviewing a Commission decision, the trial court determines whether (1) the

27

agency proceeded without, or in excess of, jurisdiction; (2) there was a fair hearing; and (3) the

28

agency abused its discretion. (Ross v. California Coastal Com. (2011) 199 Cal.App.4th 900,
6
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1

921.) Abuse of discretion is established if the Commission has not proceeded in the manner

2

required by law, the decision is not supported by the findings, or the findings are not supported by

3

the evidence. (Ibid) The Commission's findings and actions are presumed to be supported by

4

substantial evidence. (Ibid.) A person challenging the Commission's decision bears the burden

5

of showing the Commission's findings are not supported by substantial evidence. (Ibid.)

6

When rev~ewing the Commission's decision, the court examines the whole record and

7

considers all relevant evidence, including that which detracts from the decision. (Ibid.) Although

8

this task involves some weighing to fairly estimate the worth of the evidence, this limited

9

weighing does not constitute independent review where the court substitutes its own findings and

10

inferences for those of the Commission. (Id. at p. 922.) Rather, it is for the Commission to weigh

11

the preponderance of conflicting evidence, and the court may reverse the Commission's decision

12

only if, based on the evidence before it, a reasonable person could not have reached the

13

conclusion the Commission reached. (Ibid; accord, Ocean Harbor House Homeowners Assn. v.

14

California Coastal Com. (2008) 163 Cal.App.4th 215, 227.) In determining whether substantial

15

evidence supports the Commission's decision, the court must resolve any reasonable doubts in

16

favor of the Commission. (Paoli v. California Coastal Com. (1986) 178 Cal.App.3d 544, 550;

17

City ofSan Diego v. California Coastal Com. (1981) 119 Cal.App.3d 228, 232.)

18

The court may not disregard or overturn a finding of fact of an agency simply because it

19

believes that a contrary finding would have been equally or more reasonable. (Boreta

20

Enterprises, Inc. v. Department ofAlcoholic Bev. Control (1970) 2 Cal.3d 85, 94.) The court may

21

overturn the factual findings of the agency only if the evidence is insufficient as a matter of law to

22

sustain the findings. (Barrie v. California Coastal Com. (1987) 196 Cal.App.3d 8, 14.)

23

Substantial evidence has been defined as evidence of ponderable legal significance,

24

reasonable in nature, credible, and of solid value, and relevant evidence that a reasonable mind

25

might accept as adequate to support a conclusion. (Young v. Gannon (2002) 97 Cal.App.4th 209,

26

225.) The Commission is the sole arbiter of the evidence and sole judge of the credibility of the

27

witnesses. (Pescosolido v. Smith (1983) 142 Cal.App.3d 964, 970-971.) Substantial evidence

28

upon which a decision of the Commission may be based includes opinion evidence of experts and
7
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1

staff, oral presentations at the public hearing, photographic evidence, and staff-prepared written

2

materials and testimony. (Anthony v. Snyder (2004) 116 Cal.App.4th 643, 660-61; Whaler's

3

Village Club v. California Coastal Com. (1985) 173 Cal.App.3d 240,261; City of Chula Vista v.

4

Superior Court (1982) 133 Cal.App.3d 472,491; Coastal Southwest Dev. Corp. v. California

5

Coastal Zone Conservation Commission (1976) 55 Cal.App.3d 525, 532, 535-36.)

6

While the Court reviews questions of lavy de novo, the Commission's interpretation of the

7

statutes and regulations under which it operates is entitled to deference, given the Commission's

8

special familiarity with the regulatory and legal issues. (Ross v. California Coastal Com., supra,

9

199 Cal.App.4th at p. 938; Reddell v. California Coastal Com. (2009) 180 Cal.App.4th 956, 965-

10

966; § 30625, subd. (c) [Commission decisions to guide future actions oflocal governments].)

11
12
13

14
15
16

. ARGUMENT

I.

THE COMMISSION PROPERLY FOLLOWED ALL PROCEDURES AND PROCEEDED IN
THE MANNER REQUIRED BYLAW IN CERTIFYING THE LCP ·

A.

The Commission Timely Submitted Its Final Staff Report and Any
Revisions Were Entirely Proper Because They Were Made in Response to
Public Comments Received Subsequent to the Final Staff Report

Petitioners first assert that the Commission did not proceed in a manner required by law

17

because it purportedly adopted the LUP with "substantial" last-minute modifications in violation

18

of the public's statutory right to meaningfully participate in the process. (Petitioners' Brief at p.

19

6:8-9.) Petitioners are incorrect for a number ofreasons.

20

First, Petitioners incorrectly claim that the final staff report was presented less than 24

21

hours before the public hearing in violation of the requirement that it be submitted at least 7 days

22

prior. (Id. at p. 6:21-26.) Rather, the Commission submitted the final staff report in a timely

23

manner on March 27, 2014, and it was only an addendum responding to the various public

24

comments received in response to the March 27 Report that was provided the dar before the

25

hearing. (8 AR 1906.) Petitioners misleadingly characterize it as a 176-page addendum, when it

26

was actually only a 12-page addendum, with the remainder simply attaching ex parte disclosure

27

forms and public comments submitted in response to the March 27 Report. (Ibid.)

28

Petitioners' claim that the addendum was untimely reflects a fundamental misunderstanding
8
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1

of how the Coastal Act's procedures are intended to operate. The Coastal Act does indeed require

2

that the final staff report be submitted at least 7 days before the hearing, but it also requires that

3

Commission staff respond to the various comments received after the final staff report is

4

submitted. (Cal. Code Regs., tit. 14, §§ 13532, 13533.) Code of Regulations section 13532 sets

5

forth the 7-day requirement, and the very next code section, section 13533, states that staff "shall

6

respond to significant environmental points raised during evaluation of the LCP .... The

7

response may be included within the staff report and shall be distributed to the Commission and

8

the person making the comment. The response shall be available at the hearing on the LCP ...

9

for all persons in attendance." (Cal. Code Regs., tit. 14, § 13533.) Thus, after the final staff

10

report is submitted, which need only be at least 7 days prior to the hearing, the staff must then

11

respond to significant points that have been raised. There is no deadline to submit the response to

12

comments, but responses may be included within the staff report, indicating they are not required

13

to be included in the staff report. (Ibid.) Section 13533 also states that the response shall be

14

available at the hearing, which indicates any responses provided by the time of the hearing would

15

be timely. (Ibid.; see also Cal. Code Regs., tit. 14, § 13525 [requiring that the executive director

16

reproduce and distribute the text or summary of all relevant communications concerning the LCP

17

"prior to the Commission's public hearing and thereafter at any time prior to the vote."].) In sum,

18

addenda to staff reports responding to public comments are not subject to the notice requirements

19

of section 13532. (Ross v. California Coastal Com., supra, 199 Cal.App.4th at p. 939 [holding

20

that an addendum issued two days before the Commission's public hearing was not subject to the

21

notice requirements of section 13532, even though it "responded to public comments;

22

recommended modification of the view corridors in response to public comments; and discussed

23

additional biological information specific tothe subject property's proposed subdivision."].)

24

Indeed, it would be impossible for staff to respond to comments before the final staff report

25

has even been issued, as the vast majority of comments are comments on that staff report. And

26

because the Coastal Act requires that staff respond to submitted comments, these responses could

27

come within 7 days of the hearing after the final staff report has been timely submitted. In fact,

28

the addendum attached Petitioners' April 7, 2014 letter expressing concerns over the agricultural
9
Coastal Commission's Opposition to Petitioners' Verified First Amended Petition for Writ of Mandate (BS 149063)

1

restrictions in the March 27 Report, and noted that the changes to the suggested modifications

2

were developed "in order to address concerns raised by members of the public and various groups

3

regarding the County's proposed prohibition of crop-based agriculture in the plan area." (8 AR

4

1908-09, 1993.) Thus, the changes in the addendum directly addressed and responded to

5

comments received on this issue, including from Petitioners. Although Commission staff issued

6

the final staff report earlier than statutorily required, on March 27, 2014, because Petitioners did

7

not submit comments until 11 days later, on April 7, 2014, it is unclear how Commission staff

8

could have responded to such comments any sooner than it did on April 9, 2014. The

9

Commission's final staff report was timely under Code of Regulations section 13532, and any

10

additions in the April 9 Addendum were properly made in response to submitted comments prior

11

to the hearing as required under section 13533.

12

The Commission also complied with Code of Regulations section 13536, which provides

13

that the Commission may consider late amendments or changes to an LCP if the changes are

14

minor, or if material, have been the subject of adequate public comment at the public hearing

15

before the Commission. (Cal. Code Regs., tit. 14, § 13536.) Petitioners fail to demonstrate how

16

any of the specific changes between the March 27 Report and April 9 Addendum were material,

17

or not subject to adequate public comment at the hearing.

18

Petitioners claim that changes made between the final March 27 Report and the April 9

19

Addendum constitute "major substantive changes" because they included changes such as

20

"relegating new agricultural uses to limited areas in the LCP, requiring organic or biodynamic

21

farming practices, and completely banning the development of vineyards." (Pet. Brief at 7: 16-20,

22

citing 8 AR 1909.) Petitioners' claim that one of the "major substantive changes" was the

23

"complete[] banning [of] the development of vineyards" is either purposely misleading or an error

24

in reading comprehension. Policy C0-102 as reflected in the March 27 Report stated that"[nJew

25

crop, orchard, vineyard, and other crop-based non-livestock agricultural uses are prohibited," and

26

that"[e]xisting, legally-established agricultural uses shall be allowed to continue, but may not be

27

expanded." (7 AR 1557, emphasis added.) The March 27 Report unequivocally stated that new

28

vineyards and the expansion of existing vineyards would be prohibited, yet Petitioners cite "the
10
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1

banning [of] the development of vineyards" as a "major substantive change" from the March 27

2

Report to the April 9 Addendum. This position is nonsensical.2

3

In addition, Petitioners claim that another "major substantive change" was that the April 9

4

Addendum relegated new agricultural uses to limited areas in the LCP and required organic or

5

biodynamic farming practices, but these are rather minor changes given that the initial March 27

6

Report proposed a categorical ban on all new agricultural uses. (7 AR 1557-58.) Going from a

7

categorical ban to allowing new agricultural uses in limited locations and under limited

8

circumstances is not a material change. Furthermore, even if these changes were material (which

9

they were not), they were adequately discussed at the hearing such that the Commission could

10

properly consider them per Code of Regulations section 13536. (E.g., 46 AR 12964-65, 12982,

11

12999, 13013, 13020, 13050, 13057.) In sum, the April 9 Addendum did not violate section

12

13532's 7-day rule nor did it prevent any meaningful public participation, and it provides no basis

13

for the Court to reverse the Commission's decision.

14

B.

15
16

The Commission Was Not Required to Provide a Separate Hearing on the
Issues Raised by Petitioners

~etitioners next argue that the Commission did not proceed in a manner required by law

17

because it did not provide a separate hearing or specifically resolve the substantial issues

18

Petitioners raised regarding the agricultural policies in the proposed LUP. (Pet. Brief at pp. 8:7-

19

11:27.) This is not what the Coastal Act requires.

20

Petitioners repeatedly cite to the procedures set forth in section 30512, which requires that

21

the Commission make a determination as to whether the LUP raises any "substantial issues" as to

22

conformity with Chapter 3 of the Coastal Act, and if so, hold at least one further hearing on such

23

issues. (§ 30512, subd. (a).) Importantly, however, Petitioners neglect to cite to section 30514

24

which governs LUP amendments, and is the controlling section here. Section 30514 states that

25
26
27
28

, any LUP amendment submitted to the Commission for certification shall follow the procedures in
2

Petitioners may argue that it was the singling out of vineyards that was a substantial
change given that the initial prohibition on vineyards was lumped together with other agricultural
uses. This does not change the fact that new or expanded vineyards were specifically prohibited
in both the March 27 Report and the April 9 Addendum.
11
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1

section 30512, "except that the [Cjommission shall make no determination as to whether a

2

proposed amendment raises a substantial issue as to conformity with the policies of Chapter 3

3

[of the Coastal Act]." (§ 30514, subd. (b), emphasis added:) Here, the Commission already

4

certified the County's LUP for the Santa Monica Mountains in 1986, and was only evaluating an

5

amendment to that 1986 LUP. (E.g., 1 AR 3; 33 AR 9403.) Therefore, section 30514 very

6

explicitly did not require that the Commission make any "substantial issue" determination.

7

Petitioners' cannot simply ignore section 30514 in order to claim that the Commission did not

8

proceed in a manner required by law.

9

Petitioners discuss the Coastal Act policies encouraging the preservation of agricultural

10

land in order to justify their demand for an additional "substantial issue" hearing. (Id at pp. 8:23-

11

10:12.) The Commission does not dispute that the Coastal Act policies encourage the

12

preservation of agricultural land. However, importantly, the Commission did not ignore these

13

policies, but rather specifically addressed them and found the limitations against conversion of

14

agricultural land largely inapplicable in the plan area. (7 AR 1620.) Any agricultural land that

15

did warrant protection was in fact protected by maintaining prime agricultural land in production

16

in order to protect the agricultural economy. (Ibid) To the extent these policies protect land not

17

currently in agricultural use, the Commission found that the remaining land in the plan area not

18

already being used for agriculture is not land "suitable for agricultural uses." (Ibid) What

19

Petitioners argue for is the use of agricultural land inconsistent with other Coastal Act policies,

20

which is not what the agricultural protection policies require. Contrary to Petitioners' assertions,

21

the Commission did not "sacrific[e] agricultural lands" in any way. (Pet. Brief at p. 9:25.)

22

In addition, there was no ''ban" on the use of agriculture. Rather, the Commission imposed

23

restrictions on the use of new and existing agriculture consistent with the Chapter 3 policies of

24

the Coastal Act requiring the protection of marine life, water quality, ESHA, and scenic

25

considerations. (§§ 30230, 30231, 30240, 30251.) Nothing in sections 30241 or 30242 precludes

26

restricting agricultural uses as necessary to protect resources the Coastal Act requires be

27

protected. Indeed, the restrictions on agricultural use are similar to restrictions on all other types

28

of development. For example, Policy C0-102 as reflected in the April 9 Addendum limits new
12
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1

agricultural use in part to the building site area allowed by Policy C0-51, a non-agricultural-

2

specific policy, demonstrating that C0-102's agricultural restriction is similar to C0-51 's

3

restriction on all other types of development, and not singling out agriculture. (8 AR 1909; 7 AR

4

1548.) The amended LUP as approved is not contrary to the agricultural protection policies cited

5

by Petitioners, and the Commission proceeded properly under section 30514.

6
7

8
9

C.

The Commission's Action Restricting the Use of Pesticides Is Consistent
With Its Powers to Regulate Land Use Activities for Compliance with the
Coastal Act

Petitioners argue that the Commission did not proceed in a manner required by law because
it certified the LCP with a preempted ban on the use of pesticides. (Pet. Brief at p. 12: 1-1 7.)

10

Petitioners cite to Food and Agriculture Code, section 11501.1, which restricts local governments

11

from regulating pesticide use. This code section is inapplicable on its face, as it is a restriction on

12

local governments, and here, the Commission-a state agency-was implementing a state law in

13

certifying the LCP. Even though the LCP was submitted by a local government, the County acted

14

only pursuant to "authority ... delegated by the Commission." (Pratt Construction Co., supra,

15

162 ,Cal.App.4th at p. 107 5.) "The Commission has the ultimate authority to ensure that coastal

16

development conforms to the policies embodied in the state's Coastal Act." (Ibid.) Therefore,

17

this code section restricting local government action does not apply here.

18

Furthermore, Food and Agriculture Code section 11501.1 explicitly recognizes its limits in

19

an important exception. It states that it is not "a limitation on the authority of a state agency or

20

department to enforce or administer any law that the agency or department is authorized or

21

required to enforce or administer." (Food & Agr. Code, § 11501.1, subd. (c).) This exception

22

applies to the Commission's authority over agricultural lap_ds in the coastal zone. The

23

Commission has express authority under the Coastal Act to regulate land use in the coastal zone

24

and ensure coastal development conforms to the policies of the Coastal Act. (Pub. Resources

25

Code,§ 30330; Pratt Construction Co., supra, 162 Cal.App.4th at pp. 1075-1076.) To carry this

26

out, it has express authority to impose modifications on the specific land use restrictions and

27

implementing actions submitted by local governments to ensure they comply with the Coastal

28

Act. (§§ 30511, 30512.) One of the primary objectives of the Coastal Act is to protect, maintain,
13
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1

enhance, and restore the overall quality of the coastal zone environment and its natural resources,

2

including the protection of environmentally sensitive habitat area (ESHA). (§ 30001.5, subd. (a),

3

see also §§ 30240, 30230, 30231.) The Coastal Act also requires that the biological productivity

4

and quality of coastal waters be maintained. (§ 30231.). Here, the Commission found that the use

5

of pesticides can adversely impact "the biological productivity of coastal waters and human

6

health," as well as "coast streams and riparian habitat." (8 AR 1910.) Because the Commission

7

acted under its authority to administer the Coastal Act to protect natural coastal resources,

8

including ESHA and water quality, it falls within the exception to section 11501.l(c).

9

II.

10
11

SUBSTANTIAL EVIDENCE SUPPORTS THE COMMISSION'S DETERMINATION THAT
THE LCP, As MODIFIED, CONFORMED TO THE COASTAL ACT

Petitioners argue that the Commission abused its discretion by approving the LCP as

12

modified because the provisions restricting the use of agriculture are somehow tantamount to

13

requiring "conversion" of agricultural land to nonagricultural uses in violation of sections 30241

14

and 30242, and that the findings explaining why those sections were inapplicable and justifying

15

the restrictions were not supported by substantial evidence. (Pet. Brief at p. 13 :5-9.) In fact, the

16

LCP does not "convert" agricultural lands, and substantial evidence supports the Commission's

17

findings that the LCP, as modified, conforms to the policies of Chapter 3 of the Coastal Act.

18

Petitioners bear the burden to demonstrate that the Commission's decision is not based on

19

substantial evidence, and that no reasonable person could have reached the decision even when

20

resolving all doubts in favor of the Commission. (Ross v. California Coastal Com., supra, 199

21

Cal.App.4th at p. 921-22; Paoli v. California Coastal Com., supra, 178 Cal.App.3d at p. 550.)

22

They cannot meet that burden, and accordingly, the Court should reject Petitioners' claims.

23

A.

24

Substantial Evidence Supports the Commission's Findings That the Plan
Area Had Minimal Prime Agricultural Lands and that the Non-Prime
Agricultural Lands Were Not Suitable or Feasible For Agricultural Use
,

25

26
27
28

Petitioners contend that the Commission's findings that the plan area contains no prime
agricultural lands3 and that the non-prime agricultural lands are not suitable or feasible for
3

Petitioners' claim that the Commission found "no prime agricultural land" in the plan
area is simply false, and ignores that the Commission specifically found that the two commercial
(continued ... )
14
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1

agricultural use were conclusory and not supported by substantial evidence in the record. (Pet.

2

Brief at p. 13.) Though Petitioners fault the Commission's analysis in a number ofrespects, they

3

fail to meet their burden to demonstrate that no reasonable person could have reached the same

4

decision based on the evidence before it.

5

As a preliminary matter, Petitioners characterize the Commission's restrictions as

6

"conversions" of agricultural land to nonagricultural uses. However, as previously described, no

7

"conversions" took place; rather, reasonable restrictions were imposed to ensure the protection of

8

the resources the Coastal Act requires be protected. While the March 27 Report may have

9

proposed a "ban" that could arguably have resulted in a "conversion," the April 9 Addendum's

10

revisions, which allow for new agricultural uses that meet certain criteria, demonstrated that the

11

policies were mere "restrictions" rather than a "ban." (7 AR 1557-58; 8 AR 1908-09.) Nothing

12

in sections 30241 or 30242 precludes restricting agricultural uses as necessary to protect

13

resources the Coastal Act requires be protected. Regardless, the restrictions on agriculture are

14

justified however they are characterized.

15

Petitioners first take issue with what they claim is the Commission's finding that there are

16

no prime agricultural lands in the Santa Monica Mountains protected by section 30241. (Pet.

17

Brief at p. 14:3-18.) They argue that the Commission's findings that prime agricultural soils

18

represent less than two percent of the region, and that these soils are only located within existing

19

public parkland areas or not in agricultural production, does not mean that the Commission "can

20

convert prime agricultural lands to non-agricultural uses without respect to the parameters for

21

doing so set forth in section 30241." (Id at p. 14:3-13.) But Petitioners' argument misinterprets

22

and misapplies the plain language of section 3 0241. The first sentence of section 3 0241 states

23

that the maximum amount of prime agricultural land shall be "maintained" in agricultural

24

production, indicating that it is protecting existing agricultural production. (§ 30241.)

25

The Commi.ssion's findings make this key distinction. The findings first spell out the

26

definition of "prime agricultural land" in the Coastal Act, defined as land meeting the criteria of

27

( ... continued)
vineyards in current operation met the criteria and would be protected. (7 AR 1619.)

-28

15
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1

any one of four separate prongs. (7 AR 1618.). The four prongs are as follows:

2

(1)

3

(2)
(3)

6

All land that qualifies for rating as class I or class II in the Natural Resources
Conservation Service land use capability classifications;
Land which qualifies for rating 80 through 100 in the Storie Index Rating;
Land which supports livestock used for the production of food and fiber and which
has an annual carrying capacity equivalent to at least one animal unit per acre as
defined by the United States Department of Agriculture; and
Land planted with fruit or nut bearing trees, vines, bushes, or crops which have a
nonbearing period of less than five years and which will normally yield at least $200
per acre annually from the production of unprocessed agricultural plant production.

7

(Ibid., citing § 30113.) As shown, the first two prongs specifically define prime agricultural land

8

by the quality of soil, regardless of the use of the land. (Ibid.) The second two prongs focus on

9

land currently in agricultural or livestock production that meet a minimum production threshold.

4
5

(4)

10

But while the definition of "prime agricultural land" can include both lands in agricultural use and

11

those not in agricultural use, the first sentence of section 30241 makes clear that its protections

12

apply only to existing agricultural uses that should be maintained. (§ 30241.)

13

The findings of the Commission properly apply section 30241 and take this distinction into

14

account. In analyzing the first two prongs of the definition of "prime agricultural lands," the

15

Commission found that there are no NRCS Class I soils and very fewNRCS Class II and 80-100

16

Storie Index-rated soils· in the plan area. (7 AR 1618.) Importantly, of these soils, "none ... are

·17

currently in existing agricultural production." (Ibid.) It is these soils that account for less than 2

18

percent of the entire plan area with the majority being in existing parkland areas or on an existing

19

golf course. (Ibid.) The Commission then analyzed the land under the next two prongs of the

20

definition of"prime agricultural land," which by definition only include lands currently in

21

agricultural use and which meet certain minimum production standards. (7 AR 1619.) The

22

Commission noted that "given the steep mountain topography and lack of suitable agricultural

23

soils, there are very few areas in existing agricultural use," other than some of the currently-

24

operating vineyards, two. of which the Commission found "likely meet the fourth prong of the

25

definition of prime agricultural soils."_ (Ibid.) The Commission thus examined the land in the

26

plan area under each of the four prongs of "prime agricultural land," and identified land meeting

27

that definition and whether or not it was currently in agricultural use. Under section 30241, the

28

Commission is only obligated to protect prime agricultural land that is currently in agricultural
16
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1

use, which it has sufficiently done under C0-102's mandate that "[e]xisting, legally-established

2

agricultural uses shall be allowed to continue." (8 AR 1909.) The Commission correctly applied

3

section 30241 based on its plain language, and its interpretation is entitled to deference. (Ross v.

4

California Coastal Com., supra, 199 Cal.App.4th at p. 938.)

5

Petitioners also argue that the Commission's finding that no prime land exists outside of

6

public parklands or areas not in agricultural production is "counter-factual." (Pet. Brief at p.

7

14: 14-15.) This claim again ignores that the Commission found that two of the currently-

8

operating vineyards met the definition of "prime agricultural land." (7 AR 1619.) Regardless,

9

this finding is backed up by substantial evidence in the record, including in evidence Petitioners

10

submitted. (See, e.g., 1 AR 10, 121; 3 AR 794, 818; 8 AR 1920; 9 AR 2126-27; 46 AR 12963,

11

12983, 13081; see also 26 AR 7568 [Attachment I to Petitioners' April 7, 2014 letter stating that

12

less than 2% of the soil survey area for the Santa Monica Mountains meets the requirements for

13

"prime" farmland].) The only support Petitioners offer against this is a single purported deed

14

restriction that they are "aware of ... indicating the presence of 'prime agricultural land' on that

15

property." (Id. at p. 14:15-18.) However, evidence of the actual deed restriction is nowhere to be

16

found in the record; Petitioners merely cite to their own April 7, 2014 letter which also just says

17'

that they are "aware" of such a deed restriction. (Id. at p. 16: 18, citing to 10 AR 2440.)

18

Regardless, the purported existence of such a deed restriction does nothing to support Petitioners'

19

point because Petitioners fail to allege that the land with this deed restriction is currently in

20

agricultural production, or that it actually meets the statutory definition of prime agricultural land.

21

If it is currently in agricultural production sufficient to qualify as prime agricultural land, it will

22

likely already be protected under CO- I 02' s mandate that existing agricultural uses be allowed to

23

continue. (8 AR 1909.) If it is not currently in agricultural production, then this is consistent

24

with the Commission's findings. Either way, it does nothing to support Petitioners' point.

25

Petitioners next attempt to attack the Commission's findings relating to the applicability of

26

section 30242's restrictions on the conversion of "all other lands suitable for agricultural use," or

27

"non-prime agricultural lands." (Pet. Brief at p. 14:19-24.) Section 30242 states that "[a]ll other

28

lands suitable for agricultural use shall not be converted to nonagricultural uses unless (1)
17
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1

continued or renewed agricultural use is not feasible, or (2) such conversion would preserve

2

prime agricultural land or concentrate development consistent with Section 30250." (§ 30242.)

3

Petitioners first take issue with the Commission's findings that "the confluence of factors -

4

including steep topography, poor soils, scenic considerations, sensitive watersheds, abundant

5

ESHA, and lot size limitations -render the vast majority of the land in the Santa Monica

6

Mountains unsuitable for agricultural uses." (Pet. Brief at p. 14:19-24, citing 7 AR 1537.) Yet

7

the record is replete with ample evidence that these factors exist in the plan area, all

8

demonstrating a lack of suitability for agricultural uses. (See, e.g., 3 AR 587, 631-638, 725-734,

9

751-757; 46 AR 12963; 8 AR 1936-1938; 9 AR 2126-27.) Such considerations are valid and

10

justified under the Coastal Act. (§§ 30240 [ESRA], 30231 [water quality], 30251 [scenic

11

protection].) Petitioners also dispute the Commission's finding that there are only certain very

12

limited areas where agriculture is possible and that those areas are limited to the one or two areas

13

that are already in active agricultural production. (Pet. Brief at p. 14:24-27, citing 7 AR 1620.)

14

Petitioners claim that the above findings are "purely speculative and contradicted by the

15

record," but base this on the claim that the Staff Report did not include information on the amount

16

ofland in the coastal zone that is currently under cultivation, or include a "persuasive explanation

17

of why there is not further land in the Coastal Zone that is suitable for agriculture." (Id. at pp.

18

14:27-15:3.) However, the Staff Report did include substantial evidence on the amount ofland in

19

the coastal zone currently under cultivation, stating that "[t]he only areas in agricultural

20

production are very limited vineyard areas, encompassing a very small percentage of the plan

21

area." (7 AR 1619.) The Commission noted that two commercially-viable vineyards in the plan

22

area encompass only about 50 acres, and any remaining vineyards are a limited number of very

23

small "hobby" vineyard plots (less than 2 acres) that are accessory to single-family residences and

24

often not commercially viable. (Ibid.) As for Petitioners' desire for a "persuasive explanation of

25

why there is not further land in the Coastal Zone that is suitable for agriculture," the Commission

26

discussed this topic in depth over multiple pages of findings, describing why the previously-listed

27

factors make the land not suitable for agricultural use. (7 AR 1618-23.) Petitioners'

28

disagreement with the conclusions does not mean that no reasonable person could have reached
18
Coastal Commission's Opposition to Petitioners' Verified First Amended Petition for Writ of Mandate (BS 149063)

1

the same conclusions based on the evidence. Furthermore, Petitioners claim the Commission's

2

findings are faulty because they "ignore the fact that crop-based agriculture, including grape-

3

growing, is already thriving in the region under those conditions." (Pet. Brief at p. 15:3-5.) But

4

the Commission very specifically discussed the existence of the plan area's commercially-viable

5

vineyards, and the limited number of other "hobby" vineyards, demonstrating that it most

6

certainly did not "ignore" the existence of grape-growing. (7 AR 1619.)

7

Petitioners next argue that the Commission ignored section 30242's mandate that no lands

8

suitable for agriculture may be converted to non-agricultural uses unless agricultural use is not

9

"feasible." (Pet. Brief at p. 15:6-9.) However, the Commission analyzed in-depth why the vast

10

majority of the lands in the plan area are not suitable for agricultural use except for the limited

11

lands already in agricultural production. (7 AR 1618-23.) Because the Commission concluded

12

that the remaining land was not "suitable for agricultural use," it need not reach the secondary

13

inquiry of section 30242 as to whether or not the land is "feasible" for agricultural use.

14

Petitioners' next attempt to attack the Commission's decision by pointing to the evidence

15

they submitted to claim that there is more land in the region suitable for agriculture and "feasible"

16

for agricultural use than the Commission found. (Pet. Brief at pp. 15: 17-16:26.) Petitioners

17

presented written statements from Mr. Daryl Koutnick and Mr. Scott J. Hogrefe to assert that the

18

land in the plan area is suitable and feasible for agricultural uses. (Ibid.) Importantly, neither of

19

these experts dispute the Commission's findings on the very limited amount ofland in the plan

20

area meeting the definition of "prime agricultural land," most of which is not currently in

21

agricultural production. (26 AR 7265; 31 AR 8730-34.) They also both fail to demonstrate that

22

the land is suitable or "feasible" for agricultural uses. "Feasible" is defined by statute as "capable

23

of being accomplished in a successful manner within a reasonable period of time, taking into

24

account economic, environmental, social, and technological factors." (§ 30108, emphasis

25

added.) As defined, whether land is "feasible" for agricultural use depends on examining a

26

variety of factors, not simply whether agricultural use is possible.

27
28

Mr. Koutnick asserts that in spite of soils being too rocky or steeply sloping, agricultural
uses "may be successful" on a variety of soil types and slope steepness. (26 AR 7267.)
19
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1

Similarly, while Mr. Hogrefe states that the plan area's Mediterranean climate is "ideally suited to

2

agriculture," he states that the soils conditions and topographic conditions would merely "allow"

3

sustainable agricultural uses. (31 AR 8734.) But simply because agricultural uses may be

4

possible does not mean that the land is suitable or feasible for agricultural use. In addition to the

5

soils and slopes issue that Mr. Koutnick addressed, the Commission cited numerous other factors

6

for its conclusion that the land was not "suitable" for agriculture, including "scenic

7

considerations, sensitive watersheds, abundant ESHA, and lot size limitations." (7 AR 1620; see

8

also 46 AR 12963-12965.) Moreover, the Commission identified a number of adverse impacts

9

resulting from agricultural uses which demonstrate why it is not "feasible," finding that "[i]n

10

combination with the relatively steep mountain topography in the plan area, vegetation removal,

11

increased soil exposure, and chemical/fertilizer and irrigation requirements fro,m crop-based

12

agriculture can result in significant impacts to biological resources and water quality from

13

increased erosion, sedimentation of streams, pollution, slope instability, and loss of habitat." (7

14

AR 1623.) It further found that "[n]ew or expanded crop-based agriculture also raises significant

15

concerns about water availability and use, including protection of coastal groundwater basins and

16

coastal streams, as well as pesticide use and landform alteration." (Ibid) Given these potentia~

17

adverse impacts to coastal resources, the Commission reasonably determined that the land was

18

not suitable or feasible for agricultural use. As the arbiter of the evidence, the Commission was

19

well within its sound discretion to discount the opinions of Mr. Koutnick and Mr. Hogrefe. (See

20

Pescosolido v. Smith, supra, 142 Cal.App.3d at pp. 970-71.)

21

The statements submitted by Petitioners fail to refute the potential adverse impacts of

22

agricultural use that the Commission identified. If, after examining all relevant factors,

23

successful agriculture cannot be accomplished without significant adverse impacts to coastal

24

resources, then it is not "feasible" under section 30108. Petitioners have not-and cannot-meet

25

their burden to demonstrate that the Commission lacked substantial evidence for its findings.

26

II

27

II

28
20
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1

B.

The Commission Relied On Relevant Evidence in the Record to Restrict
Agricultural Uses

2

3

Petitioners next argue that the Commission failed to provide any "relevant evidence" in

4

support of its restrictions on agricultural uses. (Pet. Brief at p. 17:3-5.) They claim that because

5

the scientific studies the County submitted purportedly failed to specifically address agriculture,

6

they therefore cannot support the Commission's decision on restricting agricultural use. (Id. at p.

7

17:8-9.) However, merely because these various studies do not contain the word "agriculture" in

8

the title does not mean they do not provide evidence to support the Commission's findings. For

9

example, some of the factors the Commission cited for rendering the vast majority of the land

1o

unsuitable for agriculture included steep slopes, abundant ESHA, sensitive watersheds, scenic

11

considerations, and water scarcity, among other factors. (7 AR 1620.) The Biota study submitted

12

by the County provides evidence of steep slopes, abundant ESHA, and water scarcity. (See 3 AR

13

587 [describing the plan area as having "forbidding topography" given that around 80% of the

14

land is on slopes greater than 25%]; 631-63 8 [describing the abundant ESHA found in the plan

15

area]; 600 ["scarce water in an arid environment"].) The Significant Watersheds study and the

16

Significant Ridge lines study provide further support for the Commission's findings of sensitive

17

watersheds and scenic considerations. (3 AR 725-734, 751-757.)

18

In addition, the Biota study also stated that years of scattered development in the plan area

19

had led to various forms of degradation of natural communities, which include factors relating to

20

agriculture. (3 AR 645-46.) It stated that maintaining the ecological integrity of the plan area

21

"requires the development, adoption, and enforcement of a wide range of appropriate policies and

22

regulations ... to lessen the impact of human disturbance." (3 AR 646.) Petitioners are incorrect

23

that these scientific studies are not relevant to the findings on agriculture restrictions.

24

Petitioners also take issue with the fact that water scarcity was used as a justification for the

25

restrictions on agricultural uses, claiming that this is an "unsubstantiated opinion." (Pet. Brief at

26

pp. 17:14-18:4.) In approving the LUP, the Commission found that "water availability is limited

27

for irrigation purposes," and that this contributes to making the cultivation of vineyards and other

28

crops "either infeasible, or extremely difficult and costly." (7 AR 1620.) This was supported by
21
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1

statements made in the scientific reports submitted, as well as in testimony at the hearing. (See,

2

e.g., 3 AR 600 ("scarce water in an arid environment"), 613 (listing drought as an adverse

3

regional effect); 46 AR 12983, 12987, 12993, 13014; see also Coastal Southwest Dev. Corp. v.

4

California Coastal Com., supra, 55 Cal.App.3d at pp. 535-36 (oral presentations at the hearing

5

constitute substantial evidence.) Though Petitioners dispute this finding, it certainly has not

6

demonstrated that no reasonable person could have reached it based on the evidence in the record.

7

And indeed, any reasonable doubts must be resolved in favor of the administrative findings and

8

decision. (Paoli v. California Coastal Com., supra, 178 Cal.App.3d at p. 550.) Accordingly,

9

under the substantial evidence standard, the Court must reject Petitioners' claim.

10
11

C.

It Was Proper for the Commission to Provide Additional Detail in the LIP
to Restrictions Already Sufficiently Identified in the L UP

12

Finally, Petitioners argue that the additional detail provided in the LIP regarding the

13

definitions of organic and biodynamic farming practices render the LUP defective for failing to

14

include such detail initially. (Pet. Brief at pp. 18:22-19:17.) Petitioners' argument demonstrates

15

a lack of understanding of the relationship between the LUP and LIP. The LUP and LIP make up

16

the two parts of the overall LCP, with the LUP functioning as the general plan for the property in

17

the coastal zone, and the LIP providing the more specific ordinances, regulations, or programs to

18

implement the policies of the LUP. (§§ 30108.4; 30108.5, 30108.6; Cal. Code Regs., tit. 14, §

19

13542, subd. (c).) The LIP is made up of the "detailed zoning or implementing ordinances

20

designed to carry out the more general policies of the approved Land Use Plan." (40 AR 11067.)

21

Thus, while the LUP must be "sufficiently detailed to indicate the kinds, location, and intensity of

22

land uses," it need not spell out or define in detail every term used or every specific method of

23

implementation. (§ 30108.5.) · It was entirely proper for the LIP to provide additional elaboration

24

upon what the LUP meant in terms of organic and biodynamic farming.

25

'

Petitioners complain that neither the April 9 Addendum nor any portion of the record for

26

the April 10, 2014 hearing defined the phrase "organic or biodynamic farming practice," nor

27

provided any rationale for why such practices should be used. (Pet. Brief at pp. 18:27-19:1.) But

28

the information the Commission did provide was "sufficiently detailed" for purposes of the LUP.
22
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1

The April 9 Addendum stated that "organic and biodynamic farming practices are required to

2

prevent the use of pesticides, herbicides, and fertilizers, which can adversely impact the

3

biological productivity of coastal waters and human health." (8 AR 1910.) This provides

4

sufficient detail to indicate what the required practices were (those that do not use pesticides,

5

herbicides, and fertilizers) and why (to prevent adverse impacts to biological productivity of

6

coastal waters and human health). Indeed, the definitions that were provided in the LIP are

7

entirely consistent with what was stated in the April 9 Addendum. (40 AR 11093 [defining

8

organic farming as "an environmentally sustainable form of agriculture that relies on natural

9

sources of nutrients (compost, cover crops, manure) and natural sources of crop, weed, and pest

10

control without the use of synthetic substances," and defining biodynamic farming as a "subset of

11

organic farming" that reflects a "unique holistic, ecosystem approach to crop production."].) The

12

additional details provided in the LIP are consistent with this definition and rationale, and simply

13

provide more detail for implementing this policy from the LUP. Thus, the Commission provided

14

sufficient detail in its LUP, and the additional detail provided in the LIP was consistent with the

15

procedures set forth in the Coastal Act. Petitioners fail to demonstrate that this provides a

16

justification for vacating the LUP.

17
18

CONCLUSION

For the reasons set forth above, the Commission respectfully requests that this Court deny

19

Petitioners' petition for writ of mandate.

20

Dated: September 16, 2016.
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Pesticides are known as being harmful for the health and the environment.
Sincerely,
Julie Morisot
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From:
To:
Subject:
Date:

Christensen, Deanna@Coastal
Venegas, Denise@Coastal
FW: City of Malibu’s Pesticide Ban
Wednesday, January 13, 2021 8:37:51 AM

From: ExecutiveStaff@Coastal <ExecutiveStaff@coastal.ca.gov>
Sent: Wednesday, January 13, 2021 7:29 AM
To: Christensen, Deanna@Coastal <Deanna.Christensen@coastal.ca.gov>; Carey, Barbara@Coastal
<Barbara.Carey@coastal.ca.gov>
Subject: FW: City of Malibu’s Pesticide Ban

From: Judith Pineda
Sent: Tuesday, January 12, 2021 11:34 PM
To: ExecutiveStaff@Coastal <ExecutiveStaff@coastal.ca.gov>
Subject: City of Malibu’s Pesticide Ban

I support the City of Malibu’s Local Coastal Program Amendment 14-001. Please ban
the use of all pesticides in Malibu. Pesticides are horrible and toxic to every human
and animal, especially bees, which are essential for our survival. They’re a poison
that can lead to serious illnesses or even enhance them. Pesticides travel to our
oceans, even contaminating our water supplies. As a daughter of a mom who has
Type 2 Diabetes, I would be and am concerned for my mom’s health. Please protect
Malibu’s public health for the sake of future generations.
Thank you,
Judith Pineda,
CleanEarth4Kids Youth Board member

From:
To:
Subject:
Date:

Christensen, Deanna@Coastal
Venegas, Denise@Coastal
FW: Public Comment
Wednesday, January 13, 2021 8:49:35 AM

From: Cadence C
Sent: Wednesday, January 13, 2021 8:29 AM
To: ExecutiveStaff@Coastal <ExecutiveStaff@coastal.ca.gov>
Subject: Public Comment

I support of the City of Malibu’s Local Coastal Program Amendment 14-001
· The

City of Malibu has proposed banning the use of all pesticides and any
toxic chemical in the city that “has the potential to significantly degrade
biological resources in the City."

Please protect water, soil, air, animals and all of the people who live within Malibu. The
health of the public is and should always be a top priority.
Thank you!

To: California Coastal Commission
From: Cassidy Cunningham
Date: September 30th, 2020
Re: City of Malibu LCP Amendment LCP-4-MAL-19-0164-3 (Pesticide Prohibition)

Dear Coastal Commission,
The City of Malibu’s request to amend their Land Use Plan(LUP) to prohibit the use of
pesticides should be granted. The Commission has the authority and responsibility to regulate the
health and use of coastal lands. By allowing the City of Malibu to enforce a ban on pesticides
use, the health of the coastal environment can be protected and restored. Pesticides may be used
for weeds or insects, but pesticides can also be toxic to beneficial insects, other plants, birds, fish
and other organisms1. While not the intended species of the pesticide used in an area, many other
organisms are vulnerable to the toxicity of the chemicals used in pesticides. This can include
endangered species, who may be directly or indirectly affected by widespread pesticide use. In
humans, pesticides can disproportionately affect production workers, sprayers, and agricultural
workers2. The health of these workers should be considered when deciding on this issue. By
prohibiting the use of pesticides, the City of Malibu is protecting the workers as well as all those
who interact with the area. Worldwide, pesticides cause about 1 million deaths and chronic
illnesses per year each year3. If there is any chance that a reduction in this number can occur, I
believe the Commission should allow it to occur. The City of Malibu is pushing forward with an
amendment to their Land Use Plan that has the potential to not only benefit the environment, but
also the people. This type of amendment should be an obvious choice, especially because of its
widespread benefits that are not in direct opposition to any one party’s best interest.
While the harmful effects on humans is a concern with pesticide use, the City of Malibu
really hopes that this prohibition on pesticide use will “assure that properties are maintained in a
manner that avoids the use of harmful chemicals that damage habitat and wildlife, for example
by preventing such chemicals from harming predators who ingest prey that has been poisoned. It
will also ensure protection for plant species diversity, native habitats and water quality by
Aktar, Md Wasim et al. “Impact of pesticides use in agriculture: their benefits and hazards.” Interdisciplinary
toxicology vol. 2,1 (2009): 1-12. doi:10.2478/v10102-009-0001-7
2
Ibid.
3
“Killer environment.” Environmental health perspectives vol. 107,2 (1999): A62-3. doi:10.1289/ehp.107-1566330
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preventing use of pesticides and their residual adverse effects on biological and marine
resources”4. The City of Malibu wants to protect its coastal habitats, which will in turn benefit
the coast and coastal communities as a whole. There is not only a direct effect from pesticides,
but also an indirect effect from consumption of affected organisms. The organisms that eat plants
sprayed with pesticides can in turn have accumulated effects in the environment and ecosystem
food web. In terms of environmental degradation, pesticides can contaminate surface water
through run off of treated plants and soil5. Marine pollution from pesticide runoff is harmful for
organisms who inhabit the area and people who use it for recreational purposes. In addition,
groundwater, soil, and non-target organisms are all vulnerable to the widespread effects of
pesticides6.
It is important that the Commission takes into consideration the harmful effects of
pesticides when deciding on this issue. This amendment will not only help alleviate adverse
human health effects associated with pesticides, it will also help preserve the environment from
further contamination and degradation. The City of Malibu is simply trying to protect the
environment and its citizens by banning pesticides, and I believe they have the right to act on
behalf of the best interests for their city. The Coastal Commission has a duty to protect the coast
and supporting the City of Malibu’s proposition to prohibit the use of pesticides does just that. I
urge the Commission to approve this amendment to the City of Malibu’s Land Use Plan to
prohibit pesticide use.
Thank you for your time and consideration,
Cassidy Cunningham

https://www.malibucity.org/DocumentCenter/View/26438/Staff-Response-to-January-13-2020-CCC-Letter
Aktar, Md Wasim et al. “Impact of pesticides use in agriculture: their benefits and hazards.” Interdisciplinary
toxicology vol. 2,1 (2009): 1-12. doi:10.2478/v10102-009-0001-7
6
Ibid.
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