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SOCIETY OF NATIVE NATIONS 
HONORING PAST AND FUTURE GENERATIONS 

To: California Coastal Commission 

Re: Tribal Consultation with the Poseidon Project 

My name is Frankie Orona. I am Tongva / Chumash of California, born and raised in Los 

Angeles; I am the Executive Director of Society of Native Nations and the environmental liaison 

for Antony Morales, the Tribal Chief of the Gabrieleno Tongva Tribe of the San Gabriel Band of 

Mission Indians. Chief Antony Morales has not been consulted in the Poseidon Project, nor was 

he asked by the California Coastal Commission to be part of the consultation until 2/10/22, 

when we had the first Tribal consultation with the CCC EJ representatives. As the original 

people of the land where this project is proposed, we have an inherent and sovereign right to 

protect the land, air, water, and environment that our people co-exist with to ensure that our 

next generation is protected with having a healthy, sustainable future. 

I am aware of and have expressed our concern to the California Coastal Commission 

about the Poseidon Project and the lack of Tribal Consultation. As described in the nearly 3000-

page application submitted to the California Coastal Commission, they had failed to engage 

with the many Tribes that should have been consulted in a meaningful way before any 

application was submitted. The complete lack of Tribal consultation required under California 

state and federal laws should result in a denial of the applicant's Coastal Development Permits 

by the California Coastal Commission. 

We would also like you to understand that tribal consultation does not mean consent. 

The process between the government and state agencies with Tribes has failed for generations, 

and a new policy and approach to tribal consultation needs to be developed. If you would like 

to arrange a meeting for clarification and context regarding Tribal consultation with Antony 

Morales, the Tribal Chief of the Gabrieleno Tongva Tribe of the San Gabriel Band of Mission 

Indians, please email or call to have proper consultation set up. 

A-5-HNB-10-225 / 9-21-0488
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We thank you for your time 

Prayers for good health and safety during these times 

Sincerely  

Frankie Orona - Executive Director   

Society of Native Nations - Non-Profit 501(C)(3) Organization 

Phone: 210-468-8201 - Fax: 210-568-6345 

Email: frankie@societyofnativenations.org - Website: www.societyofnativenations.org 

mailto:frankie@societyofnativenations.org
http://www.societyofnativenations.org/
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© POSEIDON WATER

Notes
1. Existing habitat acreages are based off the Newland Marsh Restoration Project Biological Resources Report (Tidal Influence 2022), adjusted based on further conversations with WRA and Tidal Influence.
2. Planned habitat acreages are based off the 30% Design plans (Moffat & Nichol 2022).
3. Wetland habitat creation is awarded 1 marine life mitigation credit for every 1 acre created.
4. Wetland habitat enhancement is awarded 0.5 marine life mitigation credits for every 1 acre enhanced. This ratio for wetland habitat enhancement is supported by Gleason’s Beach Mitigation Framework

Memo (CDP 2-20-0282).
5. The marine life mitigation credits are adjusted for the existing productivity associated with the High Marsh and Brackish areas that will be converted to other habitat types. The adjustment assumes that, on

average, the created habitat is 80% more biologically productive than the existing habitat. The existing tide gates are occasionally blocked and therefore there is poor tidal influence in these areas, which is
why the increased tidal connectivity proposed by the restoration work will result in a significant increase to biological productivity (see Newland Marsh Wetlands Conceptual Restoration Plan Final Report,
Moffat & Nichol 2019). Calculation:  -11.41 acres = (-6.58 – 13.96) / (1 + 80%)

6. Transitional wetland habitat that is created above the tidal inundation level is proposed to compensate for potential indirect onshore wetland impacts but is not proposed for impacts to marine life.

Newland Marsh Restoration

4/11/2022 1

Available Mitigation Credits

Marine Life Mitigation Credits from Creation3 26.39

Marine Life Mitigation Credits from Enhancement4 4.92

Brackish and High Marsh Habitat Conversion5 -11.41

Total Marine Life Mitigation Credits (For Onshore or Offshore Impacts) 19.90

Total Wetland Mitigation Credits (For Onshore Impacts) 6 8.03

Total Wetland Acreage (below MHHW elevation)

Newland Marsh – Land Acres

Habitat Type Existing1 Planned2 Change Creation Enhancement 

Brackish 6.98 0.4 -6.58 0 0.4

Subtidal 2.37 6.09 3.72 3.72 2.37

Mudflat 0 2.64 2.64 2.64 0

Low Marsh 0 9.17 9.17 9.17 0

Mid Marsh 3.2 14.06 10.86 10.86 3.2

High Marsh 17.83 3.87 -13.96 0 3.87

Transitional Wetlands 0 8.03 8.03 8.03 0

Transitional Uplands 0 0.04 0.04 0.04 0

Upland/Developed 14.44 0.52 -13.92 0 0.52

Total Acreage 44.82 44.82 - 26.39 9.84

A-5-HNB-10-225 / 9-21-0488
(Poseidon Water, Huntington Beach) 
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Notes
1. Existing habitat acreages are based off the unpublished vegetation community survey mapping data (provided by Tidal Influence 2022, with permission from the Los Cerritos Wetlands Authority).
2. Planned habitat acreages are based off The Los Cerritos Wetlands Habitat Restoration Plan (Coastal Restoration Consultants 2021).
3. Wetland habitat creation is awarded 1 marine life mitigation credit for every 1 acre created.
4. Wetland habitat enhancement is awarded 0.5 marine life mitigation credits for every 1 acre enhanced. This ratio for wetland habitat enhancement is supported by Gleason’s Beach Mitigation Framework

Memo (CDP 2-20-0282).
5. The marine life mitigation credits are adjusted for the existing productivity associated with the High Marsh and Low Marsh areas that will be converted to other habitat types. The adjustment assumes that, on

average, the created habitat is 50% more biologically productive than the existing habitat. Calculation:  -4.33 acres = (-1.46 – 5.04) / (1 + 50%)
6. Transitional wetland habitat that is created above the tidal inundation level is proposed to compensate for potential indirect onshore wetland impacts but is not proposed for impacts to marine life.

South Los Cerritos Restoration – Phase I

4/11/2022 2

Available Mitigation Credits

Marine Life Mitigation Credits from Creation3 17.65

Marine Life Mitigation Credits from Enhancement4 6.67

High and Low Marsh Habitat Conversion5 -4.33

Total Marine Life Mitigation Credits (For Onshore or Offshore Impacts) 19.98

Total Wetland Mitigation Credits (For Onshore Impacts) 6 3.47

Total Wetland Acreage (below MHHW elevation)

South Los Cerritos Phase I (Muted Tidal Connectivity) – Land Acres

Habitat Type Existing1 Planned2 Change Creation Enhancement 

Subtidal 0 2.02 2.02 2.02 0

Riparian 0 0 0 0 0

Low marsh 6.18 4.72 -1.46 0 4.72

Mid marsh 0.93 16.56 15.63 15.63 0.93

High marsh 12.72 7.68 -5.04 0 7.68

Transitional wetlands 0 3.47 3.47 3.47 0

Unvegetated Salt Flat 5.03 0 -5.03 0 0

Upland/Developed 17.46 7.87 -9.59 0 7.87

Total Acreage 42.32 42.32 - 17.65 13.33
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Notes
1. Existing habitat acreages are based off the unpublished vegetation community survey mapping data (provided by Tidal Influence 2022, with permission from the Los Cerritos Wetlands Authority).
2. Planned habitat acreages are based off The Los Cerritos Wetlands Habitat Restoration Plan (Coastal Restoration Consultants 2021).
3. Wetland habitat creation is awarded 1 marine life mitigation credit for every 1 acre created.
4. The functional lift is based on the conversion of zero and muted tidal regimes from Phase I into to fully tidal during Phase II. For every 1 acre of wetland habitat from Phase I that is functionally uplifted by full 

tidal connectivity, 0.75 acres of marine life mitigation credits are awarded (see "Re: Functional Lift Analysis for Determining Mitigation Credit at the South San Diego Bay Salt Ponds" 2014, associated with 
Otay River Estuary Restoration Project – CDP-0509-19). Calculation:  23.24 acres = (17.65 + 13.33) * 75%

5. Wetland habitat enhancement is awarded 0.5 marine life mitigation credits for every 1 acre enhanced. This ratio for wetland habitat enhancement is supported by Gleason’s Beach Mitigation Framework 
Memo (CDP 2-20-0282).

6. The marine life mitigation credits are adjusted for the existing productivity associated with the Low Marsh areas that will be converted to other habitat types. The adjustment assumes that, on average, the 
created habitat is just as biologically productive as the existing habitat.

7. Transitional wetland habitat that is created above the tidal inundation level is proposed to compensate for potential indirect onshore wetland impacts but is not proposed for impacts to marine life.

South Los Cerritos Restoration – Phase II

4/11/2022 3

Available Mitigation Credits

Marine Life Mitigation Credits from Creation3 16.63

Marine Life Mitigation Credits from Functional Lift to Phase I Acreage4 23.24

Marine Life Mitigation Credits from Enhancement5 5.48

Low Marsh Habitat Conversion6 -0.66

Total Marine Life Mitigation Credits (For Onshore or Offshore Impacts) 44.68

Total Wetland Mitigation Credits (For Onshore Impacts) 7 2.44

Total Wetland Acreage (below MHHW elevation)

South Los Cerritos Phase II  (Full Tidal Connectivity) – Land Acres

Habitat Type Existing1 Planned2 Change Creation Enhancement 

Subtidal 0 1.31 1.31 1.31 0

Riparian 0.49 3.27 2.78 2.78 0.49

Low marsh 0.66 0 -0.66 0 0

Mid marsh 9.36 15.45 6.09 6.09 9.36

High marsh 1.1 7.55 6.45 6.45 1.1

Transitional wetlands 0 2.44 2.44 2.44 0

Unvegetated Salt Flat 5.89 0.62 -5.27 0 0.62

Upland/Developed 39.31 26.17 -13.14 0 26.17

Total Acreage 56.81 56.81 - 16.63 10.95
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Note: Revisions to Upper Los Cerritos Mitigation Bank and Pond 20 Mitigation Bank credit numbers are based on the final submitted marine 

life mitigation plans.

Revised Mitigation Opportunities Table

4/11/2022 4

Additional Coastal Commission Mitigation Opportunities

Name Mitigation Type
Potentially Available Acre Credits

Marine Life Mitigation 
Credits

Wetland Mitigation 
Credits

Newland Marsh MLMP (full) 13 19.90 8.03
Southern Los Cerritos Wetlands 
Restoration 

Phase 1 – Short-Term MLMP (fee-based) 15 19.98 3.47

Phase 2 – Mid-Term MLMP (fee-based) 45 44.68 2.44

Upper Los Cerritos Mitigation Bank

Phase I Credit Purchase 21 21.31 -

Phase II Credit Purchase 58 -

Pond 20 Mitigation Bank Credit Purchase 75 64.84 11.64

Total Commercially, Potentially Available Mitigation Credits 227 228.71 25.58



Assumptions:

Year: Event: Credits 
needed each 
year:

Phase II 
projects

Bolsa Chica 
dredging 
credits: *

Credits for all other 
Bolsa Chica 
mitigation projects:

Newland 
Marsh credits:

S. Los Cerritos 
Phase I 
credits:

Upper Los 
Cerritos Phase I 
credits:

Phase II Mitigation 
Projects (SLC and 
ULC):

Sum of each year's 
impacts (-) and 
credits (+):

Cumulative impacts 
versus cumulative 
credits:

-4 Poseidon completes financing, starts 
facility construction, and starts Bolsa 
Chica inlet dredging

0 15 0 0 0 0 0 15 15

-3 15 15 30

-2 Poseidon starts CEQA review and 
permitting process for mitigation.

15 15 45

-1 final year of facility construction 0 15 0 0 0 0 0 15 60

1 Year 1 of desal operations

-100.5
15

0 0 0 2.85 0
-82.65 -22.65

2 Obtain all mitigation permits, 
start mitigation construction

-100.5
15

0 0 0 2.85 0
-82.65 -105.3

3 -100.5 15 0 0 0 7.6 0 -77.9 -183.2
4 Complete all near-term 

mitigation construction
-100.5

15
0 0 0 7.6 0

-77.9 -261.1

5 -100.5 15 0 0 0 10.45 0 -75.05 -336.15
6 -100.5 15 0 0 0 13.3 0 -72.2 -408.35
7 -100.5 15 0 0 0 16.15 0 -69.35 -477.7
8 -100.5 15 0 0 0 19 0 -66.5 -544.2
9 All near-term mitigation becomes 

fully successful -100.5 15 43.8 12 0 19 0 -10.7 -554.9
10 -100.5 15 43.8 12 0 19 0 -10.7 -565.6
11 -100.5 15 43.8 12 0 19 0 -10.7 -576.3
12 -100.5 15 43.8 12 0 19 0 -10.7 -587
13 -100.5 15 43.8 12 0 19 0 -10.7 -597.7
14 -100.5 15 43.8 12 0 19 0 -10.7 -608.4
15 Phase II projects become viable -100.5 15 43.8 12 5 19 51.5 45.8 -562.6
16 SLR starts to reduce Bolsa Chica 

credits -100.5
13.5 39.42

12 5 19 51.5 39.92 -522.68

17 -100.5 12.15 35.48 12 5 19 51.5 34.63 -488.05
18 -100.5 10.94 31.93 12 5 19 51.5 29.87 -458.19
19 -100.5 9.84 28.74 12 5 19 51.5 25.58 -432.61
20 -100.5 8.86 25.86 12 5 19 51.5 21.72 -410.89
21 -100.5 7.97 23.28 12 5 19 51.5 18.25 -392.64
22 -100.5 7.17 20.95 12 5 19 51.5 15.12 -377.51
23 -100.5 6.46 18.85 12 5 19 51.5 12.31 -365.20
24 -100.5 5.81 16.97 12 5 19 51.5 9.78 -355.42
25 -100.5 5.23 15.27 12 5 19 51.5 7.50 -347.92
26 -100.5 4.71 13.74 12 5 19 51.5 5.45 -342.47
27 -100.5 4.24 12.37 12 5 19 51.5 3.61 -338.86
28 -100.5 3.81 11.13 12 5 19 51.5 1.95 -336.92
29 -100.5 3.43 10.02 12 5 19 51.5 0.45 -336.46
30 -100.5 3.09 9.02 12 5 19 51.5 -0.89 -337.36
31 -100.5 2.78 8.12 12 5 19 51.5 -2.10 -339.46
32 -100.5 2.50 7.30 12 5 19 51.5 -3.19 -342.66
33 -100.5 2.25 6.57 12 5 19 51.5 -4.17 -346.83
34 -100.5 2.03 5.92 12 5 19 51.5 -5.06 -351.89
35 -100.5 1.82 5.33 12 5 19 51.5 -5.85 -357.74

Phase I projects (credits starting Year 9)

* No credits for Palos Verdes (not viable), or Pond 20 (distance).

* All Phase I mitigation is fully successful five years later (Year 9 of operations).

Exhibit: Poseidon Huntington Beach - marine life mitigation shortfall scenario

* Credits based on Regional Board's 100.5 credit determination and CCC staff review of Poseidon's proposed credits.

* Poseidon starts Bolsa Chica inlet dredging four years before starting facility operations.

* Poseidon gets all Phase I mitigation permits two years after starting operations.

* Poseidon completes construction of Phase I mitigation sites two years later (Year 4 of operations).

* All Phase II mitigation becomes viable at Year 15 of operations (including limited S. Los Cerritos Phase I credits).

* At Year 16, Bolsa Chica mitigation starts to decline at 10% per year due to climate change/SLR effects.

* All other mitigation is fully successful throughout remainder of facility's operating life.
Result: Starting at Year1 of operations, Poseidon would have an ongoing mitigation deficit that would total -617 credits by Year 12.  The deficit would then 
decrease to about -263 credits at Year 29, but then would start to increase again, reaching a deficit of about -429 by Year 50.

A-5-HNB-10-225 / 9-21-0488 (Poseidon Water, 
Huntington Beach) - EXHIBIT 15



Bolsa Chica 
dredging 
credits: *

Credits for all other 
Bolsa Chica 
mitigation projects:

Newland 
Marsh credits:

S. Los Cerritos 
Phase I 
credits:

Upper Los 
Cerritos Phase I 
credits:

Phase II Mitigation 
Projects (SLC and 
ULC):

Sum of each year's 
impacts (-) and 
credits (+):

Cumulative impacts 
versus cumulative 
credits:

36 -100.5 1.64 4.79 12 5 19 51.5 -6.57 -364.30
37 -100.5 1.48 4.31 12 5 19 51.5 -7.21 -371.51
38 -100.5 1.33 3.88 12 5 19 51.5 -7.79 -379.30
39 -100.5 1.20 3.49 12 5 19 51.5 -8.31 -387.61
40 -100.5 1.08 3.14 12 5 19 51.5 -8.78 -396.39
41 -100.5 0.97 2.83 12 5 19 51.5 -9.20 -405.59
42 -100.5 0.87 2.55 12 5 19 51.5 -9.58 -415.17
43 -100.5 0.79 2.29 12 5 19 51.5 -9.92 -425.10
44 -100.5 0.71 2.06 12 5 19 51.5 -10.23 -435.33
45 -100.5 0.64 1.86 12 5 19 51.5 -10.51 -445.83
46 -100.5 0.57 1.67 12 5 19 51.5 -10.76 -456.59
47 -100.5 0.52 1.50 12 5 19 51.5 -10.98 -467.57
48 -100.5 0.46 1.35 12 5 19 51.5 -11.18 -478.75
49 -100.5 0.42 1.22 12 5 19 51.5 -11.36 -490.12
50 -100.5 0.38 1.10 12 5 19 51.5 -11.53 -501.65



Historical 
wetlands

From Southern California Wetlands Recovery 
Project, Wetlands on the Edge, 2018.

Project site

Current 
setting

A-5-HNB-10-225 / 9-21-0488
(Poseidon Water, Huntington

Beach)
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Direct Wetland Impacts  
The City’s LCP policies on wetland protection require protection of biological productivity and 
other wetland functions and values.  They also require that development adjacent to 
environmentally sensitive areas be sited and designed to prevent impacts which would 
significantly degrade those areas.  The LCP also requires buffer zones be established around 
wetlands to protect them from proposed development.  The City determined in its SEIR that 
there were no wetlands within the project footprint.  However, from the information provided by 
the City and Poseidon, Commission staff has determined that there were approximately 3.5 acres 
of wetlands within the project site and there are an additional approximately 0.5 acres on the east 
side of the project site, as defined in the Coastal Act and the Commission’s regulations. 

The project site consisted largely of tidally-influenced wetlands before the power plant was 
constructed in 1958.  It is within an area of former tidal marsh, dune habitat, and floodplain of 
the Santa Ana River that extended for several miles along this part of the Huntington Beach 
shoreline.  Although most of this area has been developed or disturbed, wetlands have re-
emerged and wetland characteristics have reappeared in many locations, due in part to the area’s 
relatively high groundwater table, the continued presence of hydric soils beneath much of the 
area, anthropogenically influenced topography and hydrology in some areas, and the presence of 
nearby wetland vegetation that provides an ongoing seed source. 

This re-emergence is apparently what happened at the proposed project site.  Although the site 
had been filled several decades ago as part of power plant development, the existing oil storage 
tanks at the site have been out of service since the mid-1990s and their containment areas had not 
been maintained for several years.  As has happened at many locations along the coast, the site 
again supported wetlands that met the Commission’s jurisdictional parameters and were subject 
to applicable LCP and Coastal Act provisions, including avoidance or mitigation.  As shown in 
the initial Commission staff photos of the site from 2009, the site included some areas of mature 
vegetation, indicating it had been present at the site for several years.  There is also an area of 
wetlands on the eastern part of the site adjacent to the flood control channel and connected to the 
Magnolia Marsh, which is described in the Findings below regarding the project’s indirect 
wetland and ESHA impacts. 

Neither of the proposed project’s first two CEQA reviews – in 2003 and 2005 –identified 
wetlands within the project site.  Later, however, during a January 26, 2009 site visit, the 
Commission’s geologist, Dr. Mark Johnsson, took a number of photographs of areas within the 
proposed project footprint.  Several of those photographs showed areas of what appeared to 
include wetland vegetation as well as ponded or standing water.  Weather records showed only 
minimal rainfall in Huntington Beach during that month (less than 0.20"), suggesting that the 
photographed areas were likely wetlands, not just water ponding from a recent rainstorm.  

Then, in June 2009, Dr. Jonna Engel, a Commission staff biologist, visited the site along with 
representatives from Poseidon and AES.  The visit focused on areas within the proposed project 
footprint that were occupied in part by the three large tanks formerly used to store fuel oil and 
within partially bermed areas around those tanks.  The tanks had been retired and the 
surrounding areas only partially maintained since the mid-1990s.  Dr. Engel identified several 

2013 Post Mortem Wetland 
Delineation from Staff Report
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wetland indicators in the vicinity of each of the tank areas, including obligate plant species43 and 
secondary indicators of wetland hydrology, including soil cracks, salt crust, and water marks.  
Dr. Engel then requested that Poseidon conduct a wetland delineation to identify the type and 
extent of any wetland areas at the site.  

In May 2010, the City issued its Draft SEIR for the proposed project, which did not identify 
wetlands at the proposed project site.  The draft document included a December 2009 technical 
memorandum from Poseidon’s consultant that concluded there were no jurisdictional wetlands 
on site.  In a June 2010 comment letter on that draft document, Commission staff stated that the 
document’s description of site conditions was not consistent with conditions identified during the 
previous year’s site visit, that the document’s conclusions regarding the non-presence of 
wetlands were based on a delineation approach the Commission had specifically rejected the 
previous year for a nearby proposed project, and that the document therefore likely did not 
adequately or accurately portray the status of wetlands at the site.  Staff recommended the City 
address these shortcomings in the Final SEIR.   

In the Final SEIR, however, the City again stated that the site did not include wetlands, as the 
site did not provide wetland hydrology and the species of vegetation recognized as indicators of 
wetlands under the Coastal Act were not growing as hydrophytes.  The City included in that 
Final SEIR a Jurisdictional Determination memo from Poseidon and the Wetland Data Sheets 
Poseidon had provided that described conditions at 18 locations within the three tank areas in the 
project footprint.44  Those Data Sheets showed that all 18 sampled sites met the primary indicator 
the Commission uses to determine the presence of hydrophytic vegetation, while 14 of the 18 
sites additionally met a secondary indicator for hydrophytic vegetation (see additional details 
below in the Analysis section).  For all the sites, however, Poseidon stated that the vegetation 
was not growing as hydrophytes due to the lack of hydrology.  For some sampling locations, 
Poseidon stated that a site met the wetland vegetation criterion due solely to the presence of 
facultative species, which are equally likely to be in wetland or non-wetland areas.  It also noted 
that wetland hydrology may be supported within one tank area because AES had occasionally 
pumped stormwater into that area, though it was no longer conducting that practice.  The SEIR 
also stated that its conclusions regarding the lack of wetlands on site were based on applying the 
Commission’s jurisdictional determination methods.  The City’s CDP, issued shortly after it 
certified the Final SEIR, did not evaluate the project’s potential direct wetland impacts. 

Shortly after the City’s September 2010 certification of the SEIR and issuance of its CDP, the 
Commission determined at its November 2010 Substantial Issue hearing that additional on-site 
evaluation was needed to make a conclusive wetland determination.  Commission staff requested 
another site visit to evaluate site conditions and the potential presence of wetlands; however 
Poseidon did not grant permission until July 2012, when Dr. Engel again visited the site and 
found that the areas she had previously identified as exhibiting wetland indicators had recently 
been disked and all vegetation removed.  The grading and vegetation removal was apparently 

43 Obligate plant species are those which are found almost always (i.e., 99% of the time) within wetlands. 

44 Although the EIR stated that the “Jurisdictional Determination” memo was based on data collected during six site 
visits, the Wetland Data Sheets provided were for just three dates – May 13, September  10, and October 19, 2009. 
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conducted by the power plant owner and is the subject of a separate enforcement action by 
Commission staff.45 

Wetland Delineation 
To determine the presence of hydrophytic vegetation, the Commission uses procedures and 
methods provided in the Regional Supplement to the Corps of Engineers Wetland Delineation 
Manual: Arid West Region (Version 2.0).46  This document describes several hydrophytic 
vegetation indicators, with the primary indicator being based on dominance of vegetation types 
and the secondary indicator being based on a “prevalence index” of vegetation types.47  
Regarding the test for dominance, Poseidon’s Wetland Data Sheets showed that vegetation at 
each of the sampled sites met the test, as each consisted of at least 50% obligate (OBL), 
facultative-wet (FACW), and facultative (FAC) species.  As stated in the Arid West Supplement, 
“[i]f the plant community passes the dominance test, the vegetation is hydrophytic and no further 
vegetation analysis is required.”  In this instance, vegetation at each sampled location met this 
test.48   

In addition, although the dominance test was met and no further analysis is necessary, Poseidon’s 
Wetland Data Sheets also show that 14 of the 18 sampled sites met the prevalence test, in that 
they showed a prevalence index of 3.0 or less, which is the threshold used to determine whether 
the vegetation is hydrophytic.  For that situation, the Arid West Supplement states “if the plant 
community satisfies the prevalence index, the vegetation is hydrophytic.  No further vegetation 
analysis is required.”  In the absence of a positive dominance test (which is not the case here), 
reliance on the prevalence test also requires the presence of at least one indicator for hydric soil 
and of wetland hydrology.  As noted above, Dr. Engel identified secondary indicators for 
hydrology at the sites on her first site visit, which bolsters the evidence of the presence of 

45 Development including, but not limited to, removal of wetland vegetation and grading, has taken place without 
benefit of a coastal development permit.  Although development has taken place prior to submission of a permit 
application, consideration of the application by the Commission has been based solely upon the policies of the City 
of Huntington Beach’s LCP and Chapter 3 of the Coastal Act.  Commission review and action on this permit does 
not constitute a waiver of any legal action with regard to the alleged violation(s), nor does it constitute an implied 
statement of the Commission’s position regarding the legality of any development undertaken on the subject site 
without a coastal permit, or that all aspects of the violation(s) have been fully resolved. 

46 U.S. Army Corps of Engineers, Regional Supplement to the Corps of Engineers Wetland Delineation Manual: 
Arid West Region (Version 2.0), ERDC/EL TR-O8-28,  ACOE Wetlands Regulatory Assistance Program, 
Washington D.C., September 2008. 

47 As stated in the Federal Manual, “[a]n area has hydrophytic vegetation when, under normal circumstances: (1) 
more than 50 percent of the composition of the dominant species from all strata are obligate wetland (OBL), 
facultative wetland (FACW), and/or facultative (FAC) species, or (2) a frequency analysis of all species within the 
community yields a prevalence index value of less than 3.0 (where OBL = 1.0, FACW = 2.0, FAC = 3.0, FACU = 
4.0, and UPL = 5.0).” 

48 The Corps of Engineers recently updated the plant list that assigns vegetation species into different categories of 
wetland or upland plants.  Commission staff reviewed the updated list and found that the results of the dominance 
and prevalence tests shown on the 2009 Wetland Data Sheets were the same with the new plant categories.  See 
Wetland Plant List for the Arid West at: 
http://www.spk.usace.army.mil/Portals/12/documents/regulatory/pdf/AW_Region_Draft_Final.pdf 

http://www.spk.usace.army.mil/Portals/12/documents/regulatory/pdf/AW_Region_Draft_Final.pdf
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wetlands.  In addition, photographs from the initial January 2009 site visit show extensive areas 
of vegetation, including some species identifiable as hydrophytes, and ponding within the areas 
sampled by Poseidon’s wetland consultant.  Poseidon’s Wetland Data Sheets also provided some 
soil test data and stated that the soils did not meet the Commission’s hydric soils parameter.49  
However, the positive results of the vegetation test described above are sufficient to categorize 
the sampled areas as wetlands.  

Based on the information provided in Poseidon’s Wetland Data Sheets and technical 
memorandum, Dr. Engel’s observations during her initial site visit, site photographs taken during 
Dr. Engel’s and Dr. Johnsson’s site visits, the sampled areas within the project footprint 
exhibited at least one, and in some cases, two, of the parameters that indicate the presence of 
wetlands.  The project is therefore subject to LCP policies related to wetland protection and 
restoration.   

Although the property owner in 2012 removed the site’s wetland characteristics, the LCP still 
requires mitigation for the wetlands that were removed without a permit.  As stated in LCP 
Policy C 7.2.7, “[a]ny areas that constituted wetlands or ESHA that have been removed, altered, 
filled or degraded as the result of activities carried out without compliance with Coastal Act 
requirements shall be protected as required by the policies in this Land Use Plan.”  In this case, 
Commission staff identified wetland characteristics on the site, requested that AES and Poseidon 
conduct a wetland delineation, and alerted the City to the likely presence of wetlands; yet the site 
was graded and vegetation removed without AES or Poseidon seeking or obtaining necessary 
approvals. 

Although neither Poseidon nor AES completed the requested wetland delineation, staff is able to 
use several documents to reconstruct key site conditions as they existed before the grading and 
vegetation removal occurred and has calculated a reasonable estimate of the extent and type of 
wetlands that had been present.  First, the Jurisdictional Delineation memo identifies the extent 
of each containment area in which wetland characteristics could occur – i.e., those relatively 
level areas within the berms and not covered by the storage tanks – as 2.52 acres in Tank 1, 3.04 
acres in Tank 2, and 2.21 acres in Tank 3 (NE) for a maximum possible wetland area of 7.77 
acres.  All three areas were partially covered by pipes, foundations, internal berms, or other small 
structures totaling less than an acre, which reduced the potential area that could be considered 
wetlands. The Wetland Data Sheets identify conditions at 18 locations distributed within those 
areas in the proposed project footprint – eight sampling locations near Tank 1, four near Tank 2, 
and six near Tank 3.  Poseidon made observations on May 19, 2009 at the eight Tank 1 locations 
and the six Tank 3 locations, on September 10, 2009 at one of the Tank 1 (NW) locations, and on 
October 19, 2009 at the six Tank 3 locations.  The January 2009 photographs of the site provide 
visual support of the presence of vegetation and ponding, which is further supported by Dr. 
Engel’s June 2009 field notes from the site. 

49 Poseidon’s technical memorandum noted the presence of native soils a few inches beneath the fill, some of which 
met they matrix color characteristics indicating hydric soils, though they did not have sufficient redoximorphic 
features (which indicate cyclic wetting and drying of the soil) to meet they hydric soils parameter.  
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Regarding the Tank 1 area, both the jurisdictional memo and the Wetland Data Sheets state that 
AES had pumped stormwater into the area, suggesting that at least some of the hydrology 
supporting wetland vegetation at that site may have been artificial, though the memo noted this 
practice had not occurred for some time.  The Wetland Data Sheets also show that area as having 
the most upland (UPL) status plant species overall – that is, six of the 27 species (22%) identified 
in that area were UPL, whereas the other two areas included just one UPL species.  Two of the 
eight sampling points within this area had UPL cover of 30% and 40%.  Additionally, all the 
sampling stations within the Tank 1 area also had Prevalence Index figures of 3.0 or greater, 
which would represent either the upper bounds of wetland vegetation or indicate upland 
vegetation areas.  This suggests that although this area met the vegetation parameter, at least 
some of the area exhibited upland characteristics and some of the wetland species may have been 
supported by artificial hydrology, so would not be considered wetlands under the Coastal Act.  
Even so, a small part of that area, as characterized by Sampling Points NW6 and NW7, were 
covered primarily by FACW species – 35% and 92%, respectively, suggesting the existence of 
wetland conditions at that location, so these locations are included in the total wetland acreage 
described below.  

For the other areas around Tanks 2 and 3, all the species and all the vegetation coverage 
consisted of OBL, FACW, or FAC, and AES and Poseidon did not identify those areas as being 
supported by artificial hydrology.  The Wetland Data Sheets also show that all the sampling 
points in these areas met the additional vegetation parameter of having a Prevalence Index of 3.0 
or less.  Because those areas meet the vegetation parameter and are not supported by artificial 
hydrology, they are considered wetlands under the Coastal Act. 

Based on the above-described evidence, as well as review of aerial photographs of the site taken 
during different years and seasons, staff estimates that about 50% of the area near Tanks 1, 2 and 
3 met the wetland vegetation parameter before it was graded and the vegetation removed.  
Therefore, direct wetland impacts of the proposed project total approximately 3.5 acres. 
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