
STATE OF CALIFORNIA - NATURAL RESOURCES AGENCY GAVIN NEWSOM, GOVERNOR  

 

CALIFORNIA COASTAL COMMISSION 
SOUTH COAST DISTRICT OFFICE 
301 E. OCEAN BLVD, SUITE 300 
LONG BEACH, CA 90802-4325 
VOICE (562) 590-5071 
FAX (562) 590-5084 

 

Th15b 

ADDENDUM 

August 9, 2022 

TO: Coastal Commissioners and Interested Parties 

FROM: South Coast District Staff 

SUBJECT: ADDENDUM TO ITEM Th15b, CDP AMENDMENT APPLICATION NO. 5-
19-0909-A1 FOR THE COMMISSION MEETING OF THURSDAY, AUGUST 
11, 2022. 

This addendum is designed to achieve the following objectives. First, Section I updates the 
record by supplementing it with correspondence that Commission staff received after the 
staff report was issued. Second, Section II provides responses to issues raised in the 
correspondence, which responses Commission staff proposes the Commission 
incorporate into its findings. Section III provides some minor corrections to the staff report. 
Finally, Section IV provides a minor update to the exhibits of the staff report. 

I. CORRESPONDENCE RECEIVED 
As of August 9, 2022, Commission staff has received one letter from the applicant’s 
attorney in support of staff’s recommendation, and one letter on behalf of the Sierra Club in 
opposition to staff’s recommendation, which are available online on the Agenda under the 
Correspondence Tab for this item, as well as in the record file at the South Coast District 
Office in Long Beach. 

II. RESPONSES TO COMMENTS 
Commission staff responds to comments received as indicated below and recommends 
that the Commission incorporate these responses into its findings. Commission staff 
hereby revises its recommended findings to incorporate these responses, so that adoption 
of the staff recommendation will include adoption of these findings. 

In a letter dated August 4, 2022, the Sierra Club is requesting that the Commission 
reconsider some concerns raised in letters submitted for the February 2020 hearing on the 
underlying permit, indicating that these concerns have not been addressed by staff. 

However, on February 11, 2020, Commission staff prepared an addendum to the staff 
report dated January 30, 2020, to respond and address to the comments raised at that 
time. 
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For example, in 2020, the Sierra Club requested that the underlying CDP application 
should be continued, and that Commission Enforcement staff bring resolution of the 
violations of the Coastal Act raised by the project through enforcement action instead of 
the CDP process. However, as addressed in the February 11, 2020 addendum (attached 
herein as Exhibit A), the Commission’s permitting and enforcement processes can occur 
together where appropriate to try to resolve any violations that may exist on a property. 
The Commission has the discretion to resolve violations through CDPs. 

Regarding prior comments related to the lot line adjustment (LLA) on the subject property, 
the LLA was permitted at the February 2020 hearing. The 2020 comments do not alter the 
analysis regarding retention of a portion of the patio and pool fencing, which is the subject 
of the CDP amendment application currently before the Commission. 

In the August 2022 letter, the Sierra Club also raises concerns about the Commission 
relying on the applicant’s biological technical memoranda instead of Commission Senior 
Staff Ecologist Dr. Jonna Engel’s memorandum to evaluate whether the project is 
sufficiently set back from sensitive habitat. Prior to its approval of the underlying CDP, Dr. 
Engel provided testimony and evidence concerning appropriate ESHA buffers, and other 
evidence was provided by the Applicant’s biologist based on his review of the project site, 
supporting the contention that a slightly reduced 85-foot buffer is sufficient to protect ESHA 
in the adjacent canyon. It is the Commission’s purview to consider the evidence and 
testimony in the record and determine whether the project is sited and designed in such a 
way that adjacent ESHA is adequately protected consistent with Section 30240 of the 
Coastal Act. 

The Sierra Club is requesting that the Commission condition the recommended approval of 
the CDP amendment with a minimum of 4:1 mitigation for impacts to ESHA if the 
Commission approves the application. However, the project is not located in ESHA and no 
ESHA will be directly affected by the proposal to retain some additional patio and pool 
fencing. In addition, if the Commission determines that the proposed development is 
sufficiently set back from habitat that it will not have a significant impact, mitigation is not 
required to ensure consistency with Section 30240 of the Coastal Act.  

III. CORRECTIONS TO STAFF REPORT 
The following changes are made to the staff report dated July 28, 2022. Language to be 
added is shown in bold underlined text, and language to be deleted is identified by bold 
strikethrough. 

a) Correct Description of Proposed Amendment on page 1 as follows: 

Description of Proposed Amendment: Request after-the-fact approval for 
retention of a portion of an on-grade patio and a portion of an existing 5.17-ft. high 
pool fencing encroaching into the 0.17-acre open space area. Unpermitted 
remaining portions of the patio and fencing would be removed. 

b) Summary of Staff Recommendation, correct the first paragraph as follows: 

The project area is located at 791 Barracuda Way in Laguna Beach and 
consists of a trapezoid-shaped, approximately 7,150-square-foot lot developed 
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with a single-family residence, associated appurtenances, and landscaping at 791 
Barracuda Way (hereafter referred to as Parcel 1) and an adjacent 7,200-square-
foot (0.17-acre) area from within a 149-acre undeveloped parcel (hereafter referred 
to as Parcel 2) located in the Hobo/Aliso area of Laguna Beach (See Exhibit A 
below). Parcel 2 contains mostly undeveloped steeply-sided canyon lands incised 
by ravines with small streams and covered with sensitive habitat, with the exception 
of some unpermitted non-native landscaping and accessory structural 
improvements associated with the residence (including, but not limited to, 
approximately 650± square feet of patio, fencing, and steps out of railroad curb ties) 
located along the border of Parcel 1. 

c) Summary of Staff Recommendation, correct the sixth paragraph on pages 3-4 as 
follows: 

Although the Commission previously found, based on the opinion of the 
Commission’s staff ecologist, that a 100-foot buffer from coastal sage scrub and 
chapparal ESHA was necessary to prevent impacts that would significantly degrade 
the ESHA, the Applicant has provided evidence to support her contention that a 
reduced ESHA buffer of 90 to 95 feet, and the retention of the additional patio and 
pool fencing, is sufficient to protect nearby coastal sage scrub and chapparal ESHA. 
In a technical memorandaum dated January 10, 2020 and February 3, 2020, the 
Applicant’s biological consultant concluded that a reduced ESHA buffer from the 
nearest undisturbed native vegetation is sufficient to protect the adjacent biological 
resources. Under the Applicant’s proposal, there would be no structural 
development within 90 feet of the adjacent ESHA at the southern portion of the 
property or within 95 feet at the northern end of the property, except that a small 
portion of the wrought iron pool fence at the northern portion of the property would 
be allowed within the 95-foot buffer area. 

d) Summary of Staff Recommendation, correct the sixth paragraph on pages 3-4 as 
follows: 

In addition, the Applicant proposes to amend Special Condition 2 of the CDP to 
prohibit “night-lighting” on the patio to minimize impacts of the Applicant’s use of the 
allowed patio on the adjacent ESHA. Special Condition 2 requires submission and 
Executive Director approval of a final revised revegetation plan that provides for 
revegetation with additional native or drought-tolerant non-native plants in the 
ESHA buffer area. 

e) Section II Special Conditions, Special Condition 2, renumber as appropriate (Special 
Condition 2.A.v. is being stricken). 

f) Section III.D Environmentally Sensitive Habitat Areas, correct the last paragraph on 
page 15 as follows: 

The Commission previously found, based on the opinion of the Commission’s staff 
ecologist that a 100-foot buffer from ESHA was necessary to prevent impacts that 
would significantly degrade the ESHA. However, in a technical memorandaum 
dated January 10, 2020 and February 3, 2020, the Applicant’s biological consultant 
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(Glenn Lukos) found that a reduced ESHA buffer from the nearest undisturbed 
native vegetation is sufficient to protect the adjacent biological resources and would 
allow for the retention of additional patio areas (Exhibit 3). The Applicant’s 
biological consultant also concluded that a reduced buffer plus additional native 
plantings between the buffer and the subject patio areas would provide adequate 
protection for the adjacent ESHA. Glenn Lukos’ findings provide adequate evidence 
to support that a reduced ESHA buffer of 90 feet (at the southern end of the 
property) and 95 feet (at the northern end of the property), and the retention of the 
additional patio and pool fencing, are sufficient in this case to protect nearby coastal 
sage scrub and chapparal ESHA. 

The applicant’s biological consultant further concluded that the uses within 
the patio areas would be passive and not disruptive of the adjacent habitat 
values. 

g) Section III.D Environmentally Sensitive Habitat Areas, correct the paragraph before the 
Conclusion on page 16 as follows: 

The Applicant proposes to revegetate most of the 0.17-acre area with native and 
drought-tolerant non-native plant species, consistent with the Settlement 
Agreement (see Exhibit 2). Special Condition 2, as modified, allows for a final 
revised revegetation plan that provides for additional native or drought-tolerant 
non-native plants in the 0.17-acre area. revegetation with only native or 
drought-tolerant non-native plants in the ESHA buffer area that are appropriate 
for coastal Orange County and the Laguna Beach canyons (e.g., coastal sage 
scrub and chaparral species), except for certain identified non-native trees 
that the applicant is allowed to retain in the buffer area. Therefore, the final 
revegetation plan should be modified to include the removal of five (5) or so 
podocarpus within the ESHA buffer. 

In addition, Special Condition 2, as modified, requires a prohibition on lighting in 
the patio area from dusk to dawn each day in order to protect species from light 
pollution. 

IV. CHANGES TO EXHIBITS OF STAFF REPORT 
Commission staff neglected to attach the applicant’s biological technical memorandum 
dated February 3, 2020, as an exhibit to the staff report. Therefore, attached to the 
addendum is the February 2020 memo as Exhibit B. 
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ADDENDUM

February 11, 2020 

TO: Coastal Commissioners and Interested Parties 

FROM: South Coast District Staff 

SUBJECT: ADDENDUM TO ITEM Th14c, APPLICATION NO. 5-19-0909 (SANSON) 

FOR THE COMMISSION MEETING OF THURSDAY, February 13, 2020. 

I. CHANGES TO STAFF REPORT
Commission staff recommends changes to the staff report dated January 30, 2020 to make the

following corrections. Language to be added to the conditions and findings is shown in

underlined text, and language to be deleted is identified by strike out.

a) Changes to Page 12, first complete paragraph, following the third sentence, revise as

follows:

…Parcel 1 is developed with a single-family residence (constructed c. 1989), associated 

appurtenances, and landscaping. Parcel 1 is located within one of the City’s certified 

categorical exclusion areas (Cat Ex Area 87, Portafina Area) of the City’s previous 

Categorical Exclusion Order E-79-4, which was approved by the Commission in 1979 

and was effective during the construction of the single-family residence circa 1989. 

b) Changes to Page 12, Footnote #1, revise the following:

In 2015, Orange County Transportation Authority (OCTA) acquired approximately 147-

acres of the 149-acre undeveloped property to maintain it as an open space preserve 

(known as the Pacific Horizon Preserve; formerly known as the Aliso Canyon Preserve) 

consistent with the intent of the Coastal Commission’s Cease and Desist Order CCC-10-

CD-01 and Restoration Order CCC-10-RO-01. Driftwood, Properties, LLC…

c) Changes to Page 31, list of Land Use Element policies, delete the following:

Policy 3-A of the Open Space Conservation Element of the Land Use Element states:

Ensure adequate consideration of environmental hazards in the development review 

process. 

d) Changes to Page 31, last paragraph, delete first sentence:

Policy 3-A of the City's Open Space/Conservation Element (OS/C Element) of the

certified LUP, serving as guidance, states that the City must "ensure adequate 

consideration of environmental hazards in the development review process". 

Th14c 
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II. CORRESPONDENCE RECEIVED FROM APPLICANT; STAFF’S 

RESPONSE TO CORRESPONDENCE 
A letter dated February 7, 2020 was submitted by Mr. Steven H. Kaufmann, on behalf of the 

applicant. In this letter, Mr. Kaufmann asks that the Commission approve the project without any 

conditions requiring the removal of the fence and patio encroaching into the 0.17-acre area and 

asks that the Commission consider a reduced ESHA buffer, which the applicant’s biologist 

asserts is appropriate in this case because he maintains that this area is not suitable for 

gnatcatchers, and that previous surveys have not documented gnatcatchers within 100 feet of the 

property and that special status plants are a significant distance from the project site. 

As described in greater detail in Commission staff biologist’s memoranda, Dr. Engel viewed the 

habitat surrounding the project site in April during a site visit with the City and Fire department 

staff.  Dr. Engel described the habitat as healthy and nearly pristine coastal sage scrub suitable 

for gnatcatchers who are obligate, year-round residents of coastal sage scrub with significant 

territory size requirements during the breeding and non-breeding seasons: 2 to 25 acres during 

the breeding season and much bigger territories in the non- breeding season.  Dr. Engel also 

heard gnatcatchers in the vicinity of the project site during the April site visit. It is important to 

note that no formal protocol gnatcatcher surveys has been conducted for this exact location but 

that gnatcatchers have been identified in the area by the California Natural Database and 2015 

surveys conducted for Parcel 2. Dr. Engel acknowledges in her memoranda that the big-leaved 

crownbeard, a special status species, exists approximately 100-feet from the subject 0.17-acre 

area. However, the presence of gnatcatcher and big-leaved crownbeard in the vicinity speaks to 

the value of the habitat in areas of Parcel 2 near the subject 0.17-acre area. Moreover, Dr. Engel 

determined that the coastal sage scrub dominated by California sagebrush and California 

buckwheat located within 100 feet of the project site is ideal habitat for gnatcatchers and rises to 

the level of ESHA. 

Dr. Engel recommends a minimum 100-foot buffer distance to protect the ESHA that occurs 100 

feet from Parcel 1. The standard under section 30240(a) is whether development will result in 

“significant disruption of habitat values” of ESHA, and the standard under 30240(b) is whether 

development adjacent to ESHA will “significantly degrade” the ESHA or not be compatible with 

its continued existence. Given the type of development proposed and its associated uses as 

described in Dr. Engel’s January 29, 2020 memoranda, the presence of ESHA, and the proximity 

to thousands of acres of pristine and valuable native habitat, that supports a myriad of sensitive 

species and blue line streams (which serve as wildlife corridors), Dr. Engel concluded that: “100 

feet is the minimum appropriate buffer distance to prevent significant disruption and degradation 

of the coastal sage scrub habitat.” Therefore, Commission staff does not recommend making 

changes to the staff recommendation. 

The applicant’s agent has also submitted a supplemental letter dated February 10, 2020 in 

response to correspondence received from appellants and members of the public, which are 

referenced in Section III below. 
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III. CORRESPONDENCE RECEIVED FROM APPELLANTS AND THE 

PUBLIC; STAFF’S RESPONSE TO CORRESPONDENCE 
The Commission’s South Coast District office received three letters in opposition to the 

proposed development and staff’s recommendation submitted by Mr. Mark and Mrs. Sharon 

Fudge, who are local residents; Penny Elia on behalf of the Sierra Club, Save Hobo Aliso Task 

Force ; and former Commissioners Brian Brennan and Mary Shallenberger. All correspondence 

received has been included in the “Correspondence” section for this item on the online agenda.  

In one of the letters, submitted by Mr. and Mrs. Fudge, the commenters request that the 

Commission deny the application and have it returned to the City for design review, or request 

postponement. As noted in Section IV.C of the staff report, the 0.17-acre area proposed to be 

transferred to the owners of Parcel 1 is located within Hobo Canyon, an area of deferred 

certification where the Commission is the coastal development permit-issuing authority. The 

City is not the permit-issuing authority for the areas of the project located in an area of deferred 

certification, and, therefore, cannot issue a coastal development permit for the application before 

the Commission. The standard of review for the elements of the project in the deferred certified 

areas (Coastal Commission’s jurisdiction), i.e., Parcel 2, is the Chapter 3 policies of the Coastal 

Act. The proposed development also involves the property located at 791 Barracuda Way (i.e., 

Parcel 1), located within a certified area under the Laguna Beach Local Coastal Program (LCP). 

However, most of the proposed development is located within the Commission’s permit-issuing 

jurisdiction, including work proposed under the revegetation plan. Because the proposed 

development includes elements within the certified and uncertified jurisdiction of the City of 

Laguna Beach, the application is being reviewed as a consolidated coastal development permit 

application consistent with Section 30601.3 of the Coastal Act. The standard of review for such 

consolidated coastal development permit applications is the Chapter 3 policies of the Coastal 

Act. 

In all three of the opposition letters, commenters are requesting that the hearing on this 

application to be continued and that Commission Enforcement staff bring resolution of the 

violations of the Coastal Act raised by this project through enforcement action. The 

Commission’s permitting and enforcement processes can be used together where appropriate to 

try to resolve any violations that may exist on a property. In addition, as noted in Section IV.I of 

the staff report, the issuance of this permit pursuant to the staff recommendation and compliance 

with all of  the terms and conditions of this permit, including undertaking all required work, will 

result in resolution going forward of the violation of the Coastal Act. 

The letter from Mr. and Mrs. Fudge raises concerns regarding references to the policies of the 

LCP in the staff report, as they assert that the Commission should not resolve this matter because 

Commission staff has not yet provided Mr. and Mrs. Fudge a complete copy of the certified 

LCP.  However, although a complete certified copy of the LCP has not yet been delivered to Mr. 

and Mrs. Fudge in response to their Public Records Act request, files containing LCP related 

documents are available for review by the public in the South Coast District Office, and staff 

expects to provide Mr. and Mrs. Fudge the remaining portions of the certified LCP soon. In any 

event, the standard of review for this project is the Chapter 3 policies of the Coastal Act, and the 

certified LCP is guidance only. All of the LCP policies discussed in the staff report have been 

confirmed by staff to be certified.  The findings are consistent with the policies of Chapter 3 of 
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the Coastal Act and therefore, no public process is impeded by moving forward with this permit 

at this time, regardless of the status of the PRA for the LCP. 

Another comment in Mr. and Mrs. Fudge’s letter relates to the City’s responsibility under the 

Subdivision Map Act. It should be noted, however, that enforcement of the Subdivision Map Act 

falls outside of the Coastal Commission purview and this CDP application is a consolidated 

permit application where Chapter 3 of the Coastal Act is the standard of review, and the project 

is consistent with all Chapter 3 policies, as discussed in the staff report. The project may require 

additional discretionary approvals from the City after approval of this CDP. 

Mr. and Mrs. Fudge state that the Orange County Transportation Authority’s (OCTA) must be a 

co-applicant for the project. As described in Footnote No. 1 of the staff report, OCTA acquired 

only approximately 147 acres of the 149-acre undeveloped property in 2015. OCTA does not and 

has never owned Parcel 2 in its entirety. Driftwood Properties, LLC still hold ownership over 

approximately 1.5 acres of the original 149-acre parcel. The 1.5 acres owned by Driftwood 

Properties, LLC is located immediately adjacent to the subject 0.17-acre area, which would have 

been part of the remnant parcel that Driftwood Properties, LLC currently owns. Consequently, 

OCTA has no legal interest in the 0.17-acre open space area at issue. In addition, Section 

30601.5 of the Coastal Act provides that the applicant must demonstrate authority to comply 

with all conditions of approval. Here, although the City-approved 1995 lot line adjustment has 

not been formally authorized through a coastal development permit, the applicant is the still 

listed on the deed as the record owner of the subject 0.17-acre area. Therefore, the applicant has 

demonstrated authority to comply with all conditions of approval consistent with Section 

30601.5 of the Coastal Act.  

Mr. and Mrs. Fudge question why the permit was conditioned to require a ‘revegetation plan’ for 

the 0.17-acre area, in lieu of a ‘habitat restoration plan,’ when the 0.17-acre area most likely 

contained ESHA prior to approval of the lot line adjustment in 1995. However, as noted on page 

20-21 of the staff report, there is not sufficient evidence to determine whether the 0.17-acre area 

contained ESHA in 1995 when the City approved the lot line adjustment, or whether sensitive 

habitat had been removed prior to the City’s approval of the lot line adjustment.  

Mr. and Mrs. Fudge state that the entirety of the City has been designated as Very High Fire 

Hazard Zone and, therefore, there is nothing unique about this designation on these subject 

parcels. However, it is the location of the applicant’s residential lot, and the neighboring 

residential lots along Barracuda Way, which distinguishes it from interior lots as it is located 

immediately adjacent to open space. For clarification, Commission staff would refer to the City’s 

certified Fuel Modification Guidelines of the Safety Element of the General Plan as adopted by 

Resolution 89.104 as guidance when reviewing coastal development applications for future fuel 

modification. In any case, this proposal, as conditioned, would improve fire safety because the 

permit is conditioned to require approval from the Laguna Beach Fire Department. Therefore, 

the project, as conditioned, should help limit any future need for fuel modification of the subject 

site. 

Mr. and Mrs. Fudge assert that although Parcel 1 is located in a categorical exclusion area, the 

construction of the applicant’s single-family residence in Parcel 1 was not exempt from coastal 

development permit requirements under the City’s current Categorical Exclusion Order E-93-1 
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(approved by the Commission in 1993), because Parcel 1 is either located within one hundred 

feet from the upland limit of any stream or located in an area of geographic concern; and 

therefore, the construction of the single-family residence required a coastal development permit. 

However, the single-family residence in Parcel 1was constructed circa 1989, when the City’s 

previous Categorical Exclusion Order E-79-4 (approved by the Commission in 1979) was 

effective. Categorical Exclusion Order E-79-4 did not contain all of the same qualifications that 

the current Categorical Exclusion Order E-93-1 provides. In any case, the legality of the 

applicant’s single-family residence is not currently before the Commission. 

IV. EX-PARTE 
Two Ex Parte communications (one from Commissioner Howell and one from Commissioner 

Uranga) have been received to date. All Ex-Parte communications are available online in the 

“Ex-Parte” section for this item on the agenda. 
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