STATE OF CALIFORNIA — NATURAL RESOURCES AGENCY GAVIN NEWSOM, GOVERNOR

CALIFORNIA COASTAL COMMISSION

CENTRAL COAST DISTRICT
725 FRONT STREET, SUITE 300
SANTA CRUZ, CA 95060
PHONE: (831) 427-4863

FAX: (831) 427-4877
WEB: WWW.COASTAL.CA.GOV

F18a

Prepared February 9, 2023 for February 10,2023 Hearing

To: Commissioners and Interested Persons

From: Kevin Kahn, Central Coast District Manager
Katie Butler, Central Coast District Supervisor

Subject: Additional hearing materials for F18a
CDP Application Number 3-23-0014 (Grossman Armoring)

This package includes additional materials related to the above-referenced hearing item
as follows:

Additional correspondence received in the time since the staff report was distributed



February 2, 2022
To: Chair, Donne Brownsey, California Coastal Commission

Cc: District Director, Dan Carl, California Coastal Commission
District Supervisor, Katie Butler, California Coastal Commission

Re: Item F18a, Application No. 3-23-0014 - Grossman Seawall at 121 Indio Drive in
Pismo Beach

Dear Chair Brownsey and Commissioners,

Surfrider Foundation is a grassroots organization working to protect the world’s ocean,
waves and beaches for all people. The San Luis Obispo County chapter has worked to
help preserve the County’s 100 miles of coastline for several decades. Surfrider is
concerned about the coastal armoring at 121 Indio Drive in Pismo Beach. The proposed
development will occur on a highly scenic but rapidly eroding beach. We support the
staff recommendation regarding the proposed after-the-fact (ATF) and new coastal
armoring at 121 Indio Drive and suggest several improvements to ensure protection of
our public trust land and vital remaining beaches.

In summary, Surfrider:

1. Supports Special Condition 4 and the use of the real estate valuation
method and the $1,287,905 mitigation fee to offset impacts to sand supply
and recreational use;

2. Suggests Special Condition 4 state a clear preference for mitigation
expenditure on a nature-based adaptation project within the region and
removal of purely sand nourishment projects due to the limitations in
effectiveness for such projects within the vicinity;

3. Supports the 20-year reopener to reassess the armoring and mitigation;
and suggest language be added to Special Condition 7 to clarify that there
is no guarantee that the CDP Amendment will be approved for additional
validity of the armoring after 20 years;



4. Suggests that Special Condition 7 be further improved by assessing the
life of the structure the seawall will protect (the house at 121 Indio Drive)
and prohibit use of shoreline armoring after that given timeframe.

We offer the following comments to each of these requests:

1. Support for Special Condition 4 and the use of the real estate
valuation method and the $1,287,905 mitigation fee to offset impacts
to sand supply and recreational use

The staff recommendation satisfies the Commission’s legal duty to allow shoreline
armoring for an existing structure and further satisfies Coastal Act requirements to
protect the public trust by requiring reevaluation in twenty years and mitigating for its
impacts. However, the approved seawall will exist below the mean high tide line on
public trust land and occupy nearly 2,651 square feet of sandy beach area that has
been offered for dedication as a lateral access and passive recreation use. This is a
substantial loss to the public trust that will impact coastal access and recreation, marine
life and the coastal economy.

While there is no way to truly mitigate a seawall’s impacts to public trust and the taking
of public trust land, the real estate valuation method is a reasonable calculation when
assessing the value of public trust. The mitigation fee will help offset adverse beach and
shoreline impacts through the next twenty years that will be lost due to the proposed
project.

Seawalls exacerbate beach erosion and cut off bluff erosion as a source of sediment -
harming wildlife by diminishing our vital remaining beach space. Disappearance of our
beaches also inhibits equitable coastal access and provides an economic disservice to
coastal towns by destroying that which makes coastal economies thrive — wildlife,
scenic views, walkable beaches and recreational opportunities.

While the real estate valuation method still likely underestimates the impacts of seawalls
to the ecosystem and coastal economy, it is the best tool we currently have. Surfrider
strongly supports Special Condition 4 and the staff recommended mitigation fee.



2. Suggests Special Condition 4 state a clear preference for mitigation
expenditure on a nature-based adaptation project within the region
and removal of purely sand nourishment projects due to the
limitations in effectiveness for such projects within the vicinity.

Due to the extensive impacts this seawall will have on public resources, it is imperative
that the mitigation fee be appropriately spent. Special Condition 4 as written will allow
for expenditure of nearly $1.3 million on projects that have little chance of significant
coastal improvements.

Special Condition 4 should be modified to state a clear preference for nature-based
projects with living shoreline components anywhere within the region. These types of
projects have the potential to enhance coastal access and habitat and avoid coastal
armoring elsewhere.

Sand nourishment should also be listed as inadequate. The process of trucking or
pumping sand onto eroding beaches — known as “beach nourishment” — is a long-time
management tool with mixed results. Sand replenishment projects are not only
expensive and ecologically challenging, but are often very short-lived. For instance, a
$17.5 million, two-million cubic-yard sand replenishment project along a six-mile stretch
of San Diego County coastline in the summer of 2001, and another at Torrey Pines
State Beach down the road, quickly washed out to sea the following winter.

We suggest Special Condition 4 be rewritten as such (suggestions in red):

4. Mitigation. BY FEBRUARY 10, 2024, the Permittee shall pay $1,287,905 to the
City of Pismo Beach or other appropriate entity approved by the Executive Director
to be held in an interest-bearing account. The sole purpose of these funds shall be
for nature-based adaptation projects with living shoreline components or projects
that reduce coastal armoring within the region where possible or public access and
recreational projects in the City of Pismo Beach if no nature based project can be
identified within five years and permitted within ten (i.e., cobble berm with dune
restoration or projects that provide access to and along the shoreline, including but
not limited to new public beach access stairways, or stairway repairs/improvements
to ensure vertical beach access; new coastal pathways or pathway
repairs/improvements; new blufftop or beach park or park repair/improvement



projects; beach creation through nourishment and/or property acquisition; etc.).
Sand nourishment projects will not meet these criteria. The City of Pismo Beach
must submit an analysis of possible nature-based projects within the region along
with any expenditure proposal. All funds and any accrued interest shall be used for
the above-stated purposes, in consultation with the Executive Director, within ten
years of the date of this approval (i.e., by February 10, 2033), which time may be
extended for good cause by the Executive Director.

3. Supports Special Conditions 7, 13 and 15 — especially the 20-year
reopener to reassess the armoring and mitigation; and suggest
language be added to Special Condition 7 to clarify that there is no
guarantee that the CDP Amendment will be approved for additional
validity of the armoring after 20 years

The requirement in Special Condition 7 to reevaluate the propriety of the seawall two
decades from now, toward the end of its useful life, is appropriate considering scientific
uncertainty over the future effects of accelerating sea-level rise along the Southern
California coast and the Commission’s inalienable fiduciary duty to protect the public
trust tidelands from destruction.

Special Conditions 7, 13 and 15 recommended in the staff report will limit further
encroachment on the public resources (adjacent bluff and beach) by the ATF and
proposed armoring devices. These conditions allow for potential removal of the seawall
when it is no longer necessary to protect the development that required the seawall.
Through these conditions, the property owners will acknowledge the risks inherent in
the subject property and that there are limits to the structural protective measures that
may be permitted along the shoreline to protect the existing development in its current
location. The conditions will also put the property owners on notice that redevelopment
of the parcels should not rely on bluff or shoreline protective works for stability and such
alternatives as removing the seaward portion(s) of the structure, relocation inland,
and/or reduction in size should be considered to avoid the need for bluff or shoreline
protective devices in this hazardous area. In other words, the proposed seawall is in a
hazardous location and not a permanent structure.



Language should be added to special condition 7 to clarify that the Commission does
not quarantee reauthorization after twenty years and that the seawall will be re-
evaluated based on its own merits at that time.

4. Suggests that Special Condition 7 be further improved by assessing
the life of the structure the seawall will protect (the house at 121
Indio Drive) and prohibit use of shoreline armoring after that given
timeframe

The Coastal Commission should require that every approved shoreline development, including
“redevelopment” be given a defined regulatory life. As sea levels rise, we must recognize

that no shoreline development can be considered permanent. Ultimately, development,
including the shoreline protective devices that protect it in its current location, must move inland
or simply be removed if we are to preserve public trust lands and the mandates of the Coastal
Act. Given the political and legal/constitutional context this will not happen quickly or uniformly.
But to have it happen at all, we must give up on the notion of permanently located development,
and of permanently existing parcels and infrastructure.

The best way to do this, consistent with current regulatory takings law, is to condition every
permit for any development along the shoreline with a time-certain “life”, after which it is no
longer a beneficiary of statutory protection (per § 30235), and after which, when nature comes
to take away its utility and existence, it must be removed.

As such, we strongly suggest that Special Condition 7 include lanquage that not only ties the
seawall to the life of the structure but also defines the expected life of the house and ties the
seawall permit duration to that life.

As the Commission moves forward with sea level rise and climate change adaptation guidance,
this practice will help create more certainty around the future of the coast for coastal users and
property owners. Thank you for your consideration.

Sincerely,
“ / e
b O a o<t |
1P \/}
James Miers Mandy Sackett
Chair ifoma ol

California Policy Coordinator

San Luis Chapter _ :
Surfrider Foundation

Surfrider Foundation



2/3/2023 ITEM F18a
Staff CDP Application 3-23-0014
(Grossman, 121 Indio Drive, Pismo Beach)

A copy of this letter has been sent to all
Commissioners and Staff

Dear Commissioners,

My representatives, Norbert and Stevie Dall, are separately addressing the Staff Report, but | wanted to
share my personal thoughts with you in hopes of a favorable result.

| would like to start this letter conveying my appreciation for your and your staffs’ time regarding this
matter. | deeply appreciate the recommendation for approval. | look forward to concluding the remaining
repairs needed.

Although | am grateful, | would like to express my concerns about the staff report mitigations and
adversarial nature of the report and staff’s behavior.

While | have always agreed to sand mitigations, the sand mitigation calculations in this staff report are
very suspect if not completely far-fetched. Additionally, there is little addressed to demonstrate why one
would calculate sand accretion based on house and property value rather than on the actual cost of sand
replacement, or why the Coastal Act would apply and not the LCP, as the Court of Appeal specifically
determined in the 2005 case upholding your then decision on the seawall spanning mine and the other
properties. As a point of reference, the sand mitigation fee in the 2003 permit (which covered vastly more
area) was $10,000. The only basis for the number now before you are punitive. Also, the staff
recommends the removal of a deck that was permitted on three separate occasions, twice by the City and
once by the Commission in its decision that was appealed yet approved by the courts. So, this request
again seems punitive. What possible public benefit is to be found here. Apart from its having been
approved, it blocks no access, and it doesn't provide private access to the beach, which | dedicated to the
public in satisfying the 2003 approval. Removal of the deck won't change its shape. Although | don’t
believe there is any supportable basis for changing the decision that approved it, if that was the one thing
that would satisfy the Commission, | would sadly and reluctantly remove it.

| have had excellent relations with the CCC staff in the past and had every reason to believe the CCC staff
would behave in a reasonable manner befitting a public agency. This has not been the case over the last
year. We have provided transparency, courtesy, and open communication throughout the submittal of
my two applications. While the staff was initially helpful, there seems to have been a conscious effort to
not be transparent, courteous, or communicative over the past year. The issues (as what little has been
shared to us) should have taken a face-to-face meeting or two to come to an appropriate resolution to
everyone's satisfaction, assuming there was a genuine desire by staff to do so. The attempt at
mischaracterizing 18-year-old, permitted home repairs as a violation appears to be a disingenuous
strategy to attack the “existing” status of protection afforded by the LCP, City of Pismo, prior commission,



and judiciary. When the evidence demonstrated there was no violation (and even in the current staff’s
reluctant acquiescence) they still make this a bold statement on the staff report before you. At its best,
this is an attempt to mislead the commission. At worst it seems as a targeted threat. When our team first
applied for the applications to address the bluff damage, the staff was very cooperative. There was
change in attitude some months after the work was concluded (and nearly 2 years after the applications
were submitted). Daily records of the work done will show we meticulously monitored the site and took
very seriously the staff’s requirements. Every aspect was discussed with staff continuously through the
installation. I'm not sure any applicant has been as focused on careful execution of staff requirements.

In 2003, your Commission approved the seawall on my property, my upcoast neighbor’s property, and the
street end at Florin Street. That gave rise to the 2005 court decision which upheld your then
interpretation of “existing.” It should not escape your attention that | was the applicant in that case. Most
recently, since learning that staff was considering the position that my house may not be considered
"existing" under the Commission's new interpretation, it seems | have been under continuous attack. It
appeared that if they couldn’t deny protection due to the 2003 legal standing, they looked to try to
determine | was no longer protected due to 18-year-old house repairs.

| suspect, as others speculated, the staff's unusual and abrupt disengagement was prompted
by responding to the Commission's recent focus on eliminating private bluff protection. Published
interviews of staff's new position on private property protection certainly back this speculation. So it’s
not surprising, yet certainly a surprise when staff eventually brought up supposed 18-year old violations
with my 18-year old (2005) house repairs. Staff sent these concerns to the city of Pismo. They were
addressed rapidly by the City of Pismo, acting under the LCP you certified, and your own staff records
confirming that staff had reviewed calculations at that time and did not feel they were inconsistent with
the then governing laws and policies.

None of this came up until after the emergency work was done. Going backwards didn't (and still doesn’t)
seem to be a realistic alternative as it would have caused destruction to the bluff and exacerbate a danger
to the public, not to mention accelerating the destruction of my home of 27 years. As | had a lot of reason
to believe there was ample evidence the repairs were permitted correctly, my consultants provided staff
with information as to why we believe the 18-year-old work done on the home had already been dealt
with satisfactory to all agencies. As mentioned, this was rapidly confirmed by the City of Pismo. This
seemed to get the staff antagonistic with me, even though the evidence is compelling and confirmed by
the City of Pismo Beach and prior CCC staff. The City again more recently addressed this issue
at staff’s request and, contrary to the staff report which omits it, it did not decline to address the issue
but wrote staff indicating that it reviewed the matter and determined that there is no violation.

The staff continued to punt and avoid meetings to talk with me directly about this and any other issues
for over a year. We started getting threatened with unnamed phantom violations. To this moment | don’t
know what the staff is alluding to, as they have never filed a violation notice in 27 years, nor afforded me
the courtesy of a meeting to discuss any concerns. It is difficult for me to view these actions as anything



other than an expression of frustration that prior CCC commissions, CCC staff, the city of Pismo, and
judiciary all confirmed the decisions that protect my home. | assume staff will say they were doing due
diligence and investigating an 18-year-old non violation. This was asked and answered.

One thing that seems an authentic complexity is the 400sf of shotcrete that may have been placed in
erroneously, but not done purposely without a permit. There was a long history that led up to that work.
There were multiple amendments dealing with several parts of the bluff at this location. In any event, |
didn't try to hide it, but in fact pointed it out to staff. The staff appears to agree that no harm was done
because the current application addressed the removal of much of this shotcrete and the incorporation
of the balance was to be brought up to the staff's standards as part of the application. As a matter of
obviousness, had it not been installed, that portion of the bluff would have collapsed (as my
neighbor’s adjacent bluff did) a long time ago requiring a much earlier need to address that area (as

considered by the technical team on the original 2003 submittals.)

After a year of repeated attempts, we finally got Jack Ainsworth to return our call and speak to us late
last year. He was polite, well versed, and he committed to meet (and asked for a week to set the date)
and discuss a resolution. He said he agreed the staff would find assessing a violation on my 18-year-old
repair work difficult, and he was not inclined to pursue this line any longer. We now believed we would
have a meaningful conversation regarding mitigations and procedures to complete the remaking repairs.
We were finally making some progress! Oddly, after repeated requests, the staff declined to follow
through with this meeting or commitment, blaming the holidays. At this point our team agreed to follow
a legal method (the California streamlining act) to incentivize the staff to get us a meeting or put us on a
hearing schedule. We alerted staff to this in advance. The staff instead asked for more and an unlimited

time to review a project that they clearly were not considering a priority.

As a result, my home was in a state of limbo, the sale or value of my home was in jeopardy. | had no hope
of any conclusions and how to deal the subsequent other emergency repairs needed. We understood
that pressing the staff through legal means might incite their ire. | think in truth we just wanted the
promised meeting and get a hearing date so we could all move on. It seems at this point staff did
become adversarial and made their decision to put the full force of treating us as an enemy.

On the face of things, staff called and asked for us to delay the required special meeting date and allow
the meeting to proceed in February at the commission regular hearing. They indicated to us that as Jack
Ainsworth said, there were no outstanding violations of substance, and we could meet and resolve any
outstanding issues. We again thought this was great progress. So, in good faith, we did what the staff
asked) even when it was in our best interest not to do so). This brings us to our current situation.

Last Friday at nearly the last moment possible, after absolutely no discussion with us, staff released a
report that was frustrating in many ways. There are many factual and technical inaccuracies. There is a
biased historical context. The report omits important facts. The report in its arrangement seems designed
to make the applicant appear to be a bad person confronting multiple violations in need of investigation
(not once in 27 years of owning this home have, | ever been sent a notice of violation by the CCC.). The



report doesn't address the applications correctly and provides no substantiation to their findings. It
appears designed to be vindictive and is certainly not in the spirit of what was discussed in the short time
discussion was afforded to us.

The way this entire process unfolded looks like an assault on my character. | did not attempt to circumvent
the CCC or lie or cheat or connive any permits regarding my house. Every single permit went through the
appropriate processes and the CCC staff was aware of these processes at the time of their permitting.
They had ample opportunity to appeal or provide notice of potential violations, or even post
violations. They did not because every permit was discussed, vetted, and concluded. I'll admit the
exception being the small shotcrete area, as | have no proof of a separate approval, but believed it to be
part of the additional minor modifications that had been approved. It is being dealt with in the current
application in any event.

So over 18 years of cooperation and friendly relations seem to turn into a focus to punish me for the past
approvals of prior commissions. | understand that priorities and agendas may change, but it is with
tremendous disappointment that the staff has chosen to attempt a reinterpretation to promote a newer
agenda. | might expect this nonsense from politically driven organizations, using alt facts to promote a
specific cause. The last group I'd expect this targeted behavior from is the CCC, a vanguard for democracy,
decisions based on science, not unsubstantiated opinions.

While this message is an emotional plea, | ask of you to review our staff report corrections and request
for mitigations with an appropriate nexus.

Yours Truly,

Gary H. Grossman TRE
121 Indio Drive

Pismo Beach



ATTORNEYS AT LAW

777 South Figueroa Street
34th Floor

Los Angeles, CA 90017
T 213.612.7800

F 213.612.7801

Steven H. Kaufmann
D 213.612.7875
skaufmann@nossaman.com

Refer To File # 504304-0001

February 6, 2023 F18a

Donne Brownsey, Chair
Honorable Coastal Commissioners
California Coastal Commission
Central Coast District

720 Front Street, Suite 300

Santa Cruz, CA 95060

Attn: CentralCoast(@coastal.ca.gov

Re:  Reply to the Staff Report for Staff’s CDP Application 3-23-0014
(Grossman, 121 Indio Drive, Pismo Beach)
Agenda Item, Friday 18a

Dear Chair Brownsey and Honorable Commissioners,

This firm, along with Dall and Associates, represents the applicant, Gary H. Grossman,
Trustee of the Gary H. Grossman Trust. This letter is in addition to the letter submitted today in
response to the Staff Report submitted by the Dall and Associates. Its purpose is to address two
issues: (1) The proper standard of review for the Commission in reviewing the Project applied for,
and (2) what the Legislature intended by term “existing” in Coastal Act section 30235, assuming
the Section were to apply (which it does not).

The project before you is truly unique in terms of the applicant, Mr. Grossman, the
project’s location landward of the Mean High Tide Line (MHTL), and its history before the City
of Pismo Beach, the Commission, and in previous litigation concerning the Commission’s
approval of the existing seawall on this property. Although the discussion of the two issues below
is robust, the simple request is that any approval be based on the City’s certified LCP because, as
the Commission and the courts have previously determined, the LCP is the correct standard of
review, thus avoiding the need for the Commission to address the Section 30235 issue.

A copy of this letter has been provided to Staff in the Central Coast District Office
61310437.v2
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Donne Brownsey, Chair
Honorable Commissioners
February 6, 2023

Page 2

I THE STANDARD OF REVIEW WHICH GOVERNS AS TO THIS PROJECT IS
THE CITY’S CERTIFIED LCP, NOT THE COASTAL ACT, AS THE COURT OF
APPEAL PREVIOUSLY HELD

As explained in the letter from Dall and Associates, in 2003, this Commission approved a
seawall applied for by Mr. Grossman (at 121 Indio Drive) and his adjacent neighbor, Walter
Cavanagh (at 125 Indio Drive). The Commission determined that the seawall was necessary to
protect the pre-Coastal Act Grossman home, the post-Coastal Act Cavanagh home, and the City’s
Florin Street cul-de-sac, an important public viewpoint. Surfrider Foundation sued the
Commission and Messrs. Grossman and Cavanagh, arguing that the word “existing” in Section
30235 means “existing as of January 1, 1977.” The Commission and Grossman/Cavanagh
disagreed. The trial court rejected Surfrider’s argument, agreeing with the Commission and its
long-standing interpretation that the word “existing” means “existing at the time the seawall
approval is being sought.” (Trial Court ruling, p. 17.)

Surfrider appealed. On appeal, in an unpublished opinion, the Court of Appeal upheld the
trial court judgment and Commission’s decision to approve the seawall. Because the seawall
approved, and the homes and street end protected, are landward of the MHTL, the Court of
Appeal determined that Coastal Act section 30235 does not apply, but rather the Commission’s
decision was controlled by the Pismo Beach LCP. The Court explained that it was not aware of
any authority that holds the coastal commissioners can, by discussion, changed their statutorily
mandated jurisdiction. Further, it noted that in approving the seawall, the Commission found that
“the development as conditions will be in conformity with the policies of the certified City of
Pismo Beach Local Coastal Program.” The Court ended its opinion, stating: “We conclude that
the trial court properly denied Surfrider’s petition because it was based on a statute [Section
30235] that did not apply to the decision being challenged.”

The staff report here errs in stating that the applicable standard of review is the Coastal
Act. The Commission’s original jurisdiction, and hence application of the Coastal Act, ends at
the MHTL. Based on the location of the seawall improvements sought, the existing seawall, and
home it protects, the standard of review here is the City’s LCP. Although the Court of Appeal
opinion in Surfrider Foundation v. California Coastal Com. was unpublished, it is nonetheless
binding and res judicata as to Mr. Grossman and the Commission. (Cal. Rule of Court, 8.1115(b)
[An unpublished opinion may be cited or relied on (1) When the opinion is relevant under the
doctrines of law of the case, res judicata, or collateral estoppel”].) For that reason, the
Commission may not legally proceed on the basis of the current analysis set forth in the Staff
Report.

61310437.v2
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I1. THE LEGISLATURE INTENDED THAT THE TERM “EXISTING” IN
COASTAL ACT SECTION 30235 TO MEAN “EXISTING AT THE TIME THE
SEAWALL APPROVAL IS BEING SOUGHT.” NOT “EXISTING AS OF 1-1-77”

While Section 30235 does not apply, the Staff Report continues with the erroneous
reinterpretation of that provision, asserting that the word “existing” was intended by the
Legislature to mean “existing as of January 1, 1977,” the effective date of the Coastal Act. This
should not be a reoccurring issue because, based on extensive analysis, there now have been two
trial court decisions which have flatly rejected that interpretation.

Section 30325 provides that a revetment or seawall “shall be permitted when required to
... protect existing structures.” From 1977 to 2015 — 38 years, the Commission well understood
and explained that “existing,” as used in the Section, means “existing at the time the seawall
approval is being sought.” The issue came to a head in 2003, when the Commission approved the
seawall to protect the Grossman home (built years before the Coastal Act), the Cavanagh home
(Post-Coastal Act), and the Florin Street end from a failing bluff. At the hearing, the
Commission’s then Chief Counsel, Ralph Faust, explained to the Commission and the public the
Commission’s consistent administrative interpretation of Section 30235 since the inception of the
Coastal Actin 1977:

“. .. the Commission interpreted existing structure to mean whatever structure was there
legally at the time that it was making its decision, and so structures that had been approved
by the Commission, subsequent to the Coastal Act, were deemed to be existing structures
for purposes of Section 30235, and the Commission found that under Section 30235, those
structures need to be protected where it was required, and that shoreline protective devices
were approvable.”

The Surfrider Foundation sued challenging approval of the seawalls, arguing that
“existing” means “existing as of January 1, 1977.” The Commission and Messrs. Grossman and
Cavanagh, whom we represented, disagreed. Under separate cover, we have provided you and
Staff with the Commission’s briefs in that case, the oral argument before the Court (including the
argument on Commission’s behalf by then Deputy Attorney General, now California PUC
President, Alice Busching Reynolds), and the trial court’s ruling. In a detailed,
17-page ruling, the Court agreed with the Commission, concluding:

“[T]he reasonable interpretation of Section 30235 of the Coastal Act permits the
Commission to authorize seawall protection for structures that are ‘existing’ at the time
the Commission makes its decision on an application for permit, not structures that were
existing when the Act was passed almost 30 years ago.” (Ruling, p. 2.)

61310437.v2
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“...[T]he term “existing,” meaning existing at the time the seawall approval is being
sought, is essential to limit seawall approval to protection of structures existing at the time
of approval, thereby harmonizing Sections 30235 and 30253.” (Ruling, p. 17.)

Now, on January 10, 2023, in Casa Mira Homeowners v. California Coastal Commission,
the Santa Mateo Superior Court has similarly issued its ruling rejecting the Commission and
staff’s reinterpretation of Section 30235. As the court stated:

“The Court finds that (i) Respondent CCC has misinterpreted an unambiguous statute; (ii)
Respondent is attempting to add language to the statute; (iii) Respondent’s interpretation
is contrary to the stated purposes of the Coastal Act; and (iv) Respondent’s interpretation
is unreasonable.” (Ruling, p. 6.)

As to the Commission’s reinterpretation of the statute, the Court explained:

“It is Respondent’s position that the Coastal Act should be interpreted such that all sea-
side homes and buildings constructed after 1976, if endangered by erosion, should be
allowed to fall into the sea and be destroyed, in complete deference to creation of beach
sand by erosion of beach cliffs.” (Id.)

The Court hit the nail on the head: In enacting the Coastal Act, the Legislature did not
intend that post-Coastal residences and buildings simply fall unprotected into the sea. In
determining what “existing” in Section 30235 means, the question is not what the Commission or
Staff would like it to mean or how the Section might be rewritten, but what the Legislature
actually intended by its use of the term in 1977. As discussed below, “existing” necessarily
means “existing at the time the seawall approval is being sought,” not “existing as of January 1,
1977.” The fuller discussion as to why the two trial court rulings are necessarily correct is set
forth below.

A. Legislative Intent — The Plain Meaning of “Existing” in the First Sentence of
Section 30235

There are two sentences in Section 30235. The Section states, in relevant part:

“Revetments, . . . seawalls . . that alter natural shoreline processes shall be permitted
when required to . . . protect existing structures . . . and designed to eliminate or mitigate
adverse impacts on local shoreline sand supply. Existing marine structures causing water
stagnation contributing to pollution problems and fishkills should be phased out or
upgraded where feasible.” (Emphasis added.)

61310437.v2



Donne Brownsey, Chair
Honorable Commissioners
February 6, 2023
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The language of Section 30235 is couched in mandatory terms — revetments and seawalls
“shall be permitted” — and it is clear and unqualified. It does not state “existing as of January 1,
1977,” although it could have if that truly was the Legislature’s intent. As noted, in enacting the
Coastal Act, the Legislature did not intend for existing structures to fall into the ocean at any
time, which also was the Commission’s interpretation of the provision until the 2015 Sea Level
Rise Guidance prepared by Staff reversed course and offered a novel reinterpretation, ignoring the
legislative intent underlying the Section.

B. Legislative Intent — The Consistent Meaning of “Existing” in the Second
Sentence of Section 30235

Equally telling as to the Legislature’s intent is the very next sentence in the same Section,
which also uses the term “existing”: “Existing marine structures causing water stagnation
contributing to pollution problem and fishkills should be phased out or upgraded where feasible.”
(Emphasis added.) Clearly, Commissioners, the Legislature did not intend to discourage only
those “existing marine structures” constructed as of the effective date of the Coastal Act, but not
those constructed thereafter. The coastal resource evil sought to be remedied — when such
structures cause water stagnation that contributes to pollution problems and fishkills — pertains
equally to more recently approved and constructed “marine structures.” It would make no sense
for the term “existing” in the case of revetments and seawalls to have a different meaning from
the identical word used elsewhere in the Section, or to apply the policy only to “existing marine
structures” as of January 1, 1977, but not to “existing marine structures” approved and
constructed between January 1, 1977 and 2021.

C. Legislative Intent — The Legislature’s Rejection Twice to Redefine “Existing” as
“Existing as of Januarv 1, 1977

As noted, the Legislature could have written the Section to qualify “existing” as “existing
as of January 1, 1977,” but it did not do so. In fact, it has done just the opposite. The Legislature
has twice been presented with the opportunity to rewrite the Section to define “existing” in that
manner — Assembly Bills in 2002 and 2017 — but instead it rebuffed both bills. (AB 2943 [2002
Wiggins — “existing structure” means “a structure that has obtained a vested right as of January 1,
1977], AB 1129 [2017 Stone — “existing structure” means “structure that is legally authorized and
in existence as of January 1, 1977].) I have also separately provided those bills and the legislative
record to you and Staff.

D. Legislative Intent — Consistent Coastal Policies Using “Existing” to Mean
“Existing at the Time the Commission Acts on the Per mit Application

Still further, the Legislature’s use of the word “existing” in the remainder of Chapter 3 of
the Coastal Act (§§ 30200-30265.5), which contains all of the mandatory resource policies of the
Coastal Act, provides further consistent confirmation that “existing” refers to conditions as they
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exist “on the date the Commission acts on a permit application,” not at the time of the Coastal
Act’s passage. These include:

Providing additional berthing space in “existing harbors” (§ 30224);
Maintaining “existing depths in “existing” navigational channels (§ 30233(a)(2));
Allowing maintenance of “existing” intake lines (§ 30233(a)(5));
Limiting diking, filling and dredging of “existing” estuaries and wetlands (§30233(c));
Restricting reduction of “existing” boating harbor space (§ 30234);
Limiting conversion of agricultural lands where viability of “existing agricultural use
is severely limited (§§ 30241, 30241.5);
Restricting land divisions outside “existing” developed areas (§ 30250(a));
L Siting new hazardous industrial development away from “existing” development
(§ 30250(b);
[ Locating visitor-serving development in “existing” developed areas (§ 30250(c));
[ Favoring certain types of uses where “existing” public facilities are located (§ 30254);
and
[ Encouraging multicompany use of “existing” tanker facilities (§ 30261).

i r 11 r1nr

(|

These Chapter 3 policies all logically refer to conditions that exist on the date the
Commission considers and acts on a permit application. Substitute the words “existing as of
January 1, 1977” in the foregoing policies and ask yourself whether that makes any sense. It does
not. As with Section 30235, it would make no sense to evaluate permit applications under
conditions as they existed over 47 years ago, ignoring the considerable changes that have taken
place along California’s dynamic coastline since the Coastal Act took effect.

E. Legislative Intent — Other Coastal Act Provisions Treating “Existing” As
Currently Existing

Outside of Chapter 3, several other Coastal Act provisions also consistently treat
“existing” as currently existing. (See § 30705(b) [“existing water depths”]; § 30711(a)(3)
[“existing water quality”]; § 30610(g)(1) [“existing zoning requirements’]; § 30812(g) [“existing
administrative methods for resolving a violation™].)

F. Legislative Intent — Other Coastal Act Provisions Specifically Qualifying
“Existing”When the Legislature Intended to Do So

But, the Legislature twice used specific dates when it intended “existing” to mean
something other than currently existing. Section 30610.6 limits the section’s application to any
“legal lot existing . . . on the effective date of this section.” Similarly, Section 30614 refers to
“permit conditions existing as of January 1, 2002.”
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Thus, in enacting the Coastal Act, when the Legislature intended to limit the term
“existing” to be at certain point in time, it did so specifically. This includes when the Legislature
intended to limit the term to the effective date of the Coastal Act. (§ 30608 [no person who has
obtained a vested right for development “prior to the effective date of” the Coastal Act is required
to obtain approval of the development under the Act].)

G. Legislative Intent — Har monizing Coastal Act Sections 30235 and 30253

The Staff argument for reading “January 1, 1977” into Section 30235 ignores all of the
foregoing, and instead asserts that Section 30235 conflicts with Section 30253. Basic rules of
statutory construction dictate that you do not read out one adopted provision at the expense of
another. You harmonize them. The plain language of both sections demonstrates that there is no
conflict and they are easily harmonized. Section 30253 is directed at “new” development and
instructs the Commission to take all reasonable measures to ensure that such development will not
require a shoreline protective device. But, as this Commission and trial court explained in the
Surfrider lawsuit:

“Nevertheless, the coast is a dynamic environment, and in spite of best efforts, the Coastal
Act also recognizes that seawalls may sometimes be necessary and permitted. To this end,
Section 30235 specifically authorizes the approval of new seawalls and similar protective
devices, but only where these devices are necessary to ensure the safety of “existing
structures” (meaning, structures existing at the time the application for seawall is
considered by the Commission) and only when such structures are “in danger of erosion”
and certain other criteria are met. In sum, the two provisions are harmonious because
Section 30253 governs the design and siting of new development so that, based on bluff
retreat rate predictions, it will not require a seawall, while the other provision, Section
30235, recognizes that even the best of intentions can go awry, and it mandates the
Commission to approve seawalls to protect “existing structures in danger from erosion.”

The trial court in Casa Mira reached essentially the same conclusion.

For that reason, in approving new development, the Commission has long-imposed a
condition requiring the “waiver of future shoreline protection.” As the Attorney General
explained to the court in the Surfrider lawsuit, “so the Commission is not saying, well the house
isn’t existing once it’s built, they are just saying that we are asking that person to waive their right
to come in and ask for a seawall.” (Transcript of oral argument, p. 71.)
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H. The City of Pismo Beach LCP Seawall Provision Must Receive the Same
Interpretation the Commission Gave Section 30235 at the Time the Commission
Certified the City’s LCP

As explained above, conformity with the City’s certified LCP is the standard of review
here. The LCP includes a provision S-6, which is essentially the same as Section 30235.
Certification of the LCP in 1984 predated the Commission’s approval of the
Grossman/Cavanagh/Florin Street seawall in 2003. At that time the Commission’s position, as
reflected in the 2005 Surfrider Foundation lawsuit and thereafter until 2015, was that the term
“existing” means “existing as of the time the seawall approval is being sought.” Thus, the term
“existing” in LCP Policy S-6 must necessarily have the same interpretation.

1. The Certified Pismo Beach LCP Does Not Include a Provision Similar to Section
30253

As further explained above, although rejected now by two courts, Staff has based its
reinterpretation of Coastal Act Section 30235 on the application of Coastal Act Section 30253,
which is directed at new development. However, as demonstrated above, the Coastal Act is not
appropriate standard of review here. Rather, it is the Pismo Beach LCP, and while the LCP
includes as a “background” statement Section 30253, there is no identical or similar Coastal
policy in the City’s LCP which sets forth the “new development” provision. Section 30253
simply does not apply here, and thus even the underpinning for staff’s reinterpretation does not
exist.

J. Concluding Thoughts

For 38 years after the effective date of the Coastal Act the Commission consistently made
clear that the term “existing” means “existing as of the time the seawall approval is being sought.”
Putting aside the obvious legislative intent discussed above, it is fundamentally unfair for the
Commission to peremptorily reinterpret the Section and then backdate it to January 1, 1977. That
is why local governments and private parties, including Mr. Grossman, who was the litigant in the
2005 Surfrider Foundation lawsuit, have consistently objected to that reinterpretation.

Courts “do not lightly imply terms or requirements that have not been expressly included
in a statute” (Bay Guardian Co. v. New Times Media LLC (2010) 187 Cal.App.4th 438, 454), and
it is very clear that when it comes to shoreline protection needed to protect existing structures,
Section 30235 does not state that “existing” means only structures that existed 47 years ago. The
same is true as to the counterpart to that section in the City’s LCP. Nothing in the Coastal Act or
certainly its legislative history remotely suggests that the Legislature intended the mandatory
terms in Section 30235 expressly authorizing seawalls to mean in the same breath that structures
after 1977 cannot protected and must be left to fall into the ocean.
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All that said, on the unique facts presented, the Commission does not need to address the
appropriate interpretation of Section 30235 here, but rather the projects proposed must be
reviewed instead based on the City’s certified LCP, which authorizes their approval.

We appreciate your consideration of these additional points.

Sincerely,

Steven H. Kaufmann
Nossaman LLP

Cc:  Kate Huckelbridge, Executive Director
Louise Warren, Chief Counsel
Dan Carl, District Director
Kevin Kahn, Central Coast District Director
Katie Butler, District Supervisor
Gary Grossman
Norbert Dall, Dall and Associates
Stephanie Dall, Dall and Associates
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ATTORNEYS AT LAW

777 South Figueroa Street
34th Floor

Los Angeles, CA 90017
T 213.612.7800

F 213.612.7801

Steven H. Kaufmann
D 213.612.7875
skaufmann@nossaman.com

Refer To File # 504304-0001

February 6, 2023 F18a

Donne Brownsey, Chair
Honorable Coastal Commissioners
California Coastal Commission
Central Coast District

720 Front Street, Suite 300

Santa Cruz, CA 95060

Attn: CentralCoast@coastal.ca.gov

Re:  Reply to the Staff Report for Staff’s CDP Application 3-23-0014
(Grossman, 121 Indio Drive, Pismo Beach)
Agenda Item, Friday 18a

Dear Chair Brownsey and Honorable Commissioners,

Concurrently with this letter, we have sent you a letter in reply to the Staff Report.
Attached please find the following documents that were referenced in the letter:

1. The Commission’s Opposition Brief in the trial court in Surfrider Foundation v.
Califonia Coastal Commission, SFSC Case No. CPF 03503643.

2. The Commission’s Respondent’s Brief in the Court of Appeal in Surfrider
Foundation v. California Coastal Commission, Court of Appeal Case No. A110033.

3. The transcript of oral argument in the trial court in Surfirider Foundation v.
California Coastal Commission, SFSC Case No. CPF 03503643.

4. The trial court decision in Surfrider Foundation v. California Coastal

Commission, SFSC Case No. CPF 03503643.
5. Assembly Bills 2943 [2002 Wiggins] and 1129 [2017 Stone] and the legislative
record relating to both bills.

6. The trial court decision in Casa Mira Homeowners Association v. California
Coastal Com., SMSC Case No. 19CIV04677.

A copy of this letter has been provided to Staff in the Central Coast District Office
61308496.v2
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I hope these are helpful to you.

Sincerely,

Steven H. Kaufmann
Nossaman LLP

Cc: John Ainsworth, Executive Director
Kate Huckelbridge, Senior Deputy Director/Executive Director
Dan Carl, District Director
Kevin Kahn, Central Coast District Director
Katie Butler, District Supervisor
Gary Grossman
Norbert Dall, Dall and Associates
Stephanie Dall, Dall and Associates
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in Surfrider Foundation v. California Coastal Com.,
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Attomey General of the State of California
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Senior Assistant Attorney General
JOSEPH BARBIERI
Supervising Deputy Attomney General
ALICE BUSCHING REYNOLDS,
State Bar No. 169398
Deputy Attomey General
1515 Clay Street, 20* Floor
P.O. Box 70550
Ozkland, CA 94612-0550
Telephone: (510) 622-2239
Fax: (510)622-2270

Attorneys for Respondent
California Coastal Commission

SUPERIOR COURT OF CALIFORNIA

COUNTY OF SAN FRANCISCO

SURFRIDER FOUNDATION, a California
nonprofit public benefit corporation,

Petitioner,

Y.

| CALIFORNIA COASTAL COMMISSION,

Respondent.

WALTER CAVANAGH, et al.,

Real Parties in Interest,

CASE NO. CPF03503643
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COMMISSION’S OPPOSITION TO
PETITIONER’S OPENING BRIEF
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Dept: 301
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I. INTRODUCTION

In this case, Petitioner Surfrider Foundation ("petitoner") challenges a permit decision
involving a unique set of facts, yet seeks a broad ruling regarding the interpretation of imporstant
coastal protection policies. The California Coastal Commission ("Commission") agrees with many
of petitioner’s concems, but, unlike petitioner, contends that its ultimate decision was reasonable and
consistent with the requirements of the California Coastal Act. In particular, the Commission agrees
that shoreline protective devices, including seawalls, can cause serious harm to existing beaches
along the California coast. The Commussion also agrees with petitioner’s contention that, under the
Coastal Act, shoreline armoring 1s disfavored and should be allowed only if specific criteria are met
and all altematives are carefully considered. Nevertheless, petitioner is incorrect in asserting that
the Commission had no discretion to approve the shoreline protection device in this case.

On August 6, 2003, the Commission approved with conditions the issuance of a coastal
development permit to real parties in interest Walter Cavanagh and Gary Grossman (collectively,

"real parties”) for a seawall to protect two houses located on a coastal bluff in the City of Pismo

! Beach. One of these structures, the Grossman residence at 121 Indio Drive, was originally built on

' the bluff more than 30 years ago, before the passage of the Coastal Actin 1976. The other home,

owned by Walter Cavanagh and located at 125 Indio Drive, was built in 1998, just five years before
the Commission’s approval of the seawall at issue in this case.

The original permit for the residence at 125 Indio Drive was approved by the City of Pismo
Beachin 1997 pursuant to its local coastal program and was never appealed to the Commission. The
City analyzed predicted bluff erosion rates and required that the structure be set back at least 25 feet
from the bluff edge. Shortly after the City approved the permit, the El Nifio storms of 199'1_'-1998
caused the sudden and unexpected collapse of five feet of the bluff at the rear of 125 Indio Drive.
Following this event, new scientfic evidence revealed that predicted future erosion threatened the
stability of both the 125 Indio Drive and the 121 Indio Drive residences. Seeking protection for both
structures, real parties applied for a coastal development permit to authonze the seawall at isﬁu;e here.
The permit for the seawall was approved by the City and then by the Commission on appeal.

Petitionernow challenges the Commission’s decision to approve the seawall. Petitioner’s legal
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challenge, however, i;f.undamentally flawed because it applibes.the wrong legal standard. In cases
such as the permit decision here where the Commussion is considening an appeal of a local
government decision, the Commission’s review is limited to a determination of whether the project
is in conformity with the local coastal program ("LCP"). Petitionerignores the existence of the LCP,
however, and instead seeks an interpretation of Coastal Act provisions that do not apply to tl'ns
permit decision.

Petitioner’s legal challenge in this case is based on the contention that Coastal Act sections
30235 and 30253 are inconsistent uniess the words "as of January 1, 1977" are impliedly read into
the provisions of section 30235 to modify the term "existing.” This interpretation of section 30235
would have the effect of limiting the structures that can be protected by new seawalls to those
structures in existence prior to the effective date of the Coastal Act. Because the Comnission’s
decision here was based on the City of Pismo Beach’s LCP rather than section 30235 of the Coastal
Act, petitioner’s arguments are inapplicable here. Moreover, even ifthe Court evaluates petitioner’s
theory regarding the meaning of the term "existing” as it 1s used 1n section 30235, petitioner should
not prevail because the Commission’s interpretation of the term "existing” is a reasonable one to
which the Court should give great weight. Accordingly, the petition for writ of mandate should be
denied.

II. BACKGROUND

Petitioner challenges the Commission’s approval of a shoreline protection device, or "seawail,"

il to protect two residential structures at 121 and 125 Indie Drve, which are located on a bluff

overlooking the ocean in Pismo Beach. (Petition for Writ of Mandamus ("Petition”) 2tp. 9; 11 AR
2083-2084.) As approved, the 18-inch wide seawall would run 165 feet along the bluff face to
support the approximately 40-foot high, nearly vertical cliff ar the rear of the two residences. (11
Administrative Record ("AR") 2078-2079, 2083, 2106; see also 11 AR 2143-2146 [plans depicting
proposed seawall].) The seawall would connect two existing shoreline protective devices on both
sides of a public cul-de-sac. (fbid.)

One of the bluff-top houscs, 121 Indio Drive, was constructed prior to January 1, 1977, the

effective date of the Coastal Act. (11 AR 2102.) Construction of the other residence at 125 Indio

s ]
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Drive was approved by the City of Pismo Beachin 1997 and ccﬁ:pletcd n 1998. (11 AR 2084.) The

City’s approval of the 125 Indio Drive house was not appealed to the Commission and therefore the

It Commission never reviewed or approved the project. (11 AR 2078.)

The City’s 1997 approval of the residence at 125 Indic Drive included an evaluation of bluff
erosion and a corresponding assessment of sufficient set-back requirements to insure that the project
site would be stable given the estimated rate of bluff retreat. (11 AR 2084.) After considering all

available scientific evidence, the City required that the structure be set back 25 feet from the bluff

It face. (11 AR 2084 & 2132.) The City considered this distance to be sufficient based on evidence

of a bluff retreat rate of two to three inches per year, (/bid.) In light of the predicted bluff retreat
rate, the City determined that the 235-foot set-back would insure the safety of the 125 Indo Drive
house for the estimated economic lifespan of the home, or 100 years. (11 AR 2086; 2102.)

Shortly after the 125 Indio Drive residence was completed, the E] Nifio storms of 1997-1998
caused approximately 22 inches of rain to fall in the area. (3 AR 400; 11 AR 2103.) The cﬁsuing
loss of a five-foot section of the biuff at the rear of 125 Indio Drive — one-fifth of the rear set back
area — was not predicted in the geological report reviewed by the City and therefore was not
reflected in the estimated bluff retreat rate. (2 AR 344-346 [Terratech Inc. Report, Jan. 9, 1997]; 3
AR 400; 11 AR 2084, 2103.) Following the winter storms, real parties conducted new studies. (11
AR 2087-2088.) The new geological reports concluded that, four years after construction of the
residence, the structure was in fact at risk from erosion {11 AR 2087.) Real parties submitied
these reports with an application to the City for a seawall to protect both 121 and 125 Indic Drive
from future erosion. The City approved the application, finding that the expert reports, demonstrated
the need for a seawall to insure the stability of both residences. (3 AR 400-403; 11 AR 2088; 3 AR
379.) Two Comurmissioners appealed this decision to the Commission. (11 AR 2136-2142))

The Commussion determined that the appeals raised a substantial 1ssue as to the consistency of

the City’s approval with the LCP (11 AR 2083-2091) and conducted a de novo review of the project

L. Petitioner implies that real parties’ onginal expert reports were biased, yet provides
no evidence of bias and does not challenge the conclusions, The question framed by petitioner here
1s not whether the Commission had substantial evidence to support the finding that a seawall was
necessary to protect the structure.

3
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1]l (11 AR 2100-2121). The Commission’s conclusions are summarized ir its staff report, including
2 || the statement of findings adopted by the Commission in support of the project approval. (11 AR

3|} 2077-2160.)

4 As demonstrated by the findings, the Commission applied the City’s LCP, including policy S-6,
which mandates that a seawall "be permitted only when necessary to protect existing principal
structures . . . in danger of erosion.” (11 AR 2100 & 2102-2105.) The Commission noted that both
structures at issue were legally present at the site — the 121 Indio Drive residence was constructed

prior ta the enactment of the Coastal Act and the 125 Indio Drive residence was constructed pursuant

e -

to the City’s approval in 1997 — and concluded that they were both "existing.” (11 AR 2102, 2105
10 || ["the residences qualify as . . . existing structure[s]"].)

11 In approving the seawall, however, the Commission also undertook a detailed analysis of
12 || additional LCP requirements that discourage the approval of shoreline protective devices. For
13 || example, the Commission’s staff geologist, Mark Johnsson, visited the site and analyzed all available
14 || geotechnical reports to determine whether the two residences were "in danger from erosion."¥ (11
15| AR 20862088 & 2102-2103.) (/hid) Consistent with the LCP policies and the Commission’s
16 || practices, Dr. Johnsson evaluated whether residences at 121 and 125 Indio Drive "would be unsafe
17 || to occupy in the next two or three storm cycles (generally, the next few years) if nothing were to be
18 || done [to protect the structures]." (11 AR 2102; see also 10 AR 1835-1836, 1850-1851.) Based on
19 || all available scientific evidence and recognizing that it was a "borderline” case, the Commission
20 || found that "the fact that waves now routinely impact an area that consists of poorly consolidated

21

22
2. The following geological assessments were reviewed by the Commission’s geologist: (1)

23\ Geoiogic Assessment of Bluff Erosion and Sea Cliff Retreat, Terratech, Jan. 9, 1997; (2) Geologic
24 Assessment of Bluff Erosion and Sea Cliff Retreat, GeoSolutions LLC, Jan. 26, 1998; (3) Bluff

Protection Plan for 121 and 125 Indo Drive, Fred Schott & Associates, Nov. 6, 2000; (4) Golden
25 || State Aenal Surveys, Inc. photogrammetric data; (5) R.T. Woeley report, Mar. 11, 2001; (6) Earth
Systems Pacific report, Jan. 15, 2001 and June 8, 2001; R.T. Wooley report, July 31, 2001; (7)R.T.
26 || Wooley report, Feb. 13, 2002; (8) Geotechnical Investigation of Porential Seacliff Hazards, (9)
Cotton, Shires, & Assoc., Inc. report, Jan. 23, 2003; (10) Review of Seacliff Hazards Report, Earth
27| Systems Pacific, Feb. 13, 2003; (11) Coastal Hazard Study, Skelly Engineering, Feb. 17, 2003; (12)
g || Response to Peer Review of Cotton, Shires and Associates, Inc. Report, Cotton, Shires, and Assoc.,
Inc., Mar. 12, 2003; (13) Beach Bedrock Survey and MHTL Projection to Proposed Protective
Structure, Cotton, Shires, and Assoc., Inc. June 5, 2003. (11 AR 2086-2088 & 2102; 4 AR 1850.)

4

Coastal Commssion’s Opposition 1o Opening Brief

O =
AUG-22

2024 2

(0 §]

142 =2 % P.18




BUG-E2-2@R4 P840 & np

1 || manine terrace material indicates that, absent some form of shore protection, a clear danger from
2 || erosion would exist in the very near future." (11 AR 2105.) In light of these circumstances, it

3 || concluded that the residences at 121 and 125 Indio Drive met the requirements of LCP policy S-6

as "existing principal structures . . . in danger from erosion.” (11 AR 2102-2103.)

a

The Commission also found that, in addition to the residential structures, the Flonin Street cul-

i

de-sac, an important public viewpoint, was ir: danger from erosion. (11 AR 2104 & 2120.) The

[#2%

proposed seawall would protect all three lots and would connect two existing shoreline protection

~J

devices, a quarry stone revetment on the Flonn Street end and a shorerete wall at 121 Indio Drive.
9l (11 AR 2106;2143-2146.)

10 As required by the LCP, real parties and the Commission also analyzed various altern:ative
11 || methods of reducing the bluff-retreat risk. For example, real parties considered the relocation of the
12 || structures farther from the bluff edge, as well as alternative shoreline armoring systems such as a

13 || drilled caisson system or a rip-rap revetment located on the beach. (11 AR 2105-2106.) Based on

14 || feasibility studies evaluating ¢ach altemative, expert reports concluded that a vertical seawall would |
15 | be the most environmentally suitable and only feasible alternative. (/bid) The Commission
16 | concurred with the conclusions of these studies, but further refined the proposed seawall’s design
17 || to insure it occupied the minimum footprint necessary and required modifications to improve visual
18 || aspects, such as a texture and color that would complement the natural landscape. (11 AR 2114 &
19} 2092.) The approval also included mutigation for the impacts of the seawall, including installation
20 || of a new storm water filtering system, removai of the existing storm water outfall pipe and pedestal,
21 |j and a fee to improve public access at the Florin Street cul-de-sac. (11 AR 2092-2100,) The permit
22 | was approved with conditions requinng construction best management plans, drainage and

23 |} landscaping controls, and beach restoration. {11 AR 2092-2100.) !

24 The Commission approved the seawall permit on August 6. 2003. Petitioner filed this writ of
25 || mandate action challenging the Commission’s decision on October 5, 2003.

26 | III. ARGUMENT

27 1 A. The Roles of the Coastal Act and the City’s Local Coastal Program.

28 The Coasral Act of 1976 (Pub. Resources Code, § 30000 et seq.) is the permanent replacement
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of Praposition 20, the original coastal protection initiative pﬁssed by California voters in 1972.¥
Both the initiative and the Act have as their prmary purpose the avoidance of deleterious
consequences of development on coastal resources. (Pacific Legal Foundation v. California Coastal
Com. (1982) 33 Cal.2d 158 163; CEED v. California Coastal Zone Conservation Com. (1974) 43
Cal.App.3d 315, 321.) The Coastal Act is recognized as a comprehensive scheme to govern land
use planning for the entire coastal zone of California. (Yest v. Thomas (1984) 36 Cal.3d 561, 565.)

The Act initally vests the Commission with the authority to issue permits for any coastal
development. (Pub. Resources Code, § 30600, subd. (a).) The statutory scheme, however, is
designed to transfer primary permitting authonty from the Commission to local govermnments through
the creation of local coastal programs (“LCPs™). An LCP consists of land use plans, zoning
ordinances and other implementing actions which are designed to satisfy the policies oftheAct.. (4.,
§ 30108.6.)

Thelocal government is responsible for preparing an LCP and submitting it to the Commission
for 1ts review and approval. (/d., §§ 30500-30525.) Once the Commission certifies that the entire
LCP (including the land use plan, the zoning ordinances and other implementation) is in conformity
with the resource protection policies of the Coastal Act, permit authority over coastal zone
development is transferred to the local government. (/d., §§ 30512, 30519.) The local government
will then issue coastal development permits (“CDP”) for any project that conforms with the
provisions of the LCP.

Even after it certifies an LCP, the Commission retains appellate jurisdiction over local

" government CDP decisions for certain forms of development, such as development “between the sea
and the first public road paralieling the sea.” (Pub. Resources Code, § 30603.) Decisions of local
governments under their LCPs may be appealed to the Commission by members of the public who
have participated in the local government’s proceedings or by members of the Commission itself.

(Zd., § 30625, 30603, subd. (b)(1).) Unless the Commission finds that an appeal raises no substantial

1ssue with respect to the grounds raised by the appeal, the Commission conducts a de novo review

3. Proposition 20 was codified in the Coastal Zone Conservation Act of 1972 (former Pub.
Resources Code, § 27000, et seq.). The Coastal Zone Conservation Act expired on December 31,
1976 and was replaced by the Coastal Act of 1976.

6
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of the permit application. (Pub. Resources Code, § 30625, subd. (b)(2); see also Pub. Resources
Code, § 30621; Cal. Code Regs., tit. 14, §§ 13115, subd. (b), 13321, Coronade Yacht Club v.
California Coastal Commission (1993) 13 Cal.App.4th 860, 867.) Like the City’s review of the

| initial permit application, the Commission’s de novo review involves an evaluation of whether the

project is in conformity with the LCP. (Pub, Resources Code, § 30604, subd. (b); Cal. Code Regs.,
tit. 14, § 13119.) In addition, for projects like the seawall here that are located between the first
public road and the sea, the Commission is required to make the additional finding that the project
conforms with the public access and recreation policies of Chapter Three of the Coastal Act (Pub.
Resources Code, §§ 30210-30224). (Id., § 30604, subd. (c).)

The City of Pismo Beach has a certified LCP. (4 AR 607-700.) The City originally approved
the Grossman/Cavanagh seawall, and two of the Coastal Commissioners filed an appeal ofthe City’s
action. {11 AR 2136-2142.) On appeal, the Comumission found a substantial issue was raised and
conducted a do novo review of the application, properly evaluating the proposed seawall for
consistency w.ith the City’s LCP. (11 AR 2077-2121.) Following the Commission staff’s review
of the project and the applicants’ substantial revisions to the proposed design of the scawall, the
Commission approved the application on August 6, 2003 as being in conformity with the City’s
LCP. (11 AR 2075 & 2079.) The issue raised by petitioner here i1s whether the Commission’s
decision is inconsistent with section 30235 of the Coastal Act, which staies in pertinent part:
"seawalls . . . shall be permitted when required to . . . protect existing structures . . . ." (See
Petition at p. 9-10.)

B. Courts Afford Deference to an Administrative Agencv’s [nterpretation

of its Own Laws and Policies.

Typically, Courts evaluate decisions of administrative agencies by applying the “substantial
evidence" standard to review all questions of fact. (See, e.g., Paoli v. California Coastal Com.
(1986) 178 Cal.App.3d 544, 550-51; Wheler's Village Club v. California Coastal Com. (198.5) 173
Cal App.3d 240, 251.) In applying this standard, "the reviewing court must resolve reasonable
doubts in favor of the administrative findings ard decision." (Topanga Assn. for a Scenic

Community v. County of Los Angeles (1974) 11 Cal.3d 506, 514.) In this case, however, petitioner

Coastal Commission's Opposition to Opening Brief
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only raises a questia-a.n of law, conceding that the svidéﬁ&c was sufficient to support the
Commission’s decision. Although the Court exercises independent review over questions of Jaw
(see, e.g., Crocker National Bank v, City and County of San Francisco (1989) 49 Cal.3d 881, 888),
“courts must give great weight and respect to an administrative agency’s interpretation of a statute
governing its powers and responsibilities" (Mason v. Rerirement Board ofthe City and County of Sar
Francisco (2003) 111 Cal. App.4th 1221, 1228). "Consistent adminisirative construction ofa statute,
especially when it originates with an agency that 1s charged with putting the statutory machinery into
effect, is accorded great weight." (Jbid.)

Here, the Commission evaluated the seawall project for conformity with the City’s LCP, a

| land use planning document that was certified by the Commission pursuant to autherity delegated
to the Commission by the Legislature. (See Pub. Resources Code, § 30512,30512.1,30512.2.) The
Commission’s interpretation of a City’s certified LCP is entitled to deference because the
Commission is essentially "charged with putting (the LCP] into effect.” (Mason v. Retirement Board
of the City and County of San Francisco, supra, 111 Cal. App.4th at 1228; see also Pub. Resources
Code, § 30625, subd. (¢} [Commussion decisions shall guide local government actions under the
Coastal Act].) Additionally, the Court should defer to the Commission’s decision in this case
because the Commission’s interpretation of "existing structure” has been consistent. (11 AR 2018-
2019 [testimony at the public hearing on this permit by the Commission’s chief counse! indicates
that the Commission has "interpreted existing struchure io mean whatever structure was there legally
at the time that it was making its decision"}; see Yamaha Corp. of America v. State Board of
Equalization (1998) 19 Cal.4th 1, 12 [evidence that an agency’s statutory construction has been
consistent weighs in favor of affording deference to that interpretation].)

Petitioner cites the Commssion’s Chicf Counsel’s testimony, insisting that the Commission
has "vacillated" in its interpretation of "existing structure." (Petitioner’s Opening Brief, atpp. 15:2-
16:6.) This contention, however, is based on an inaccurate quotation of the hearing testimony. (/d.,
at p. 15:12-13 [the parenthetical "[of existing structure]” is improperly inserted in the block quote].)
Petitioner also misconstrues the testimony, suggesting that the Commission has previously

determined that the terms "existing structure” under section 30235 apply only to pre-Coastal Act
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structures. To the contrary, the Chief Counsel’s testimony, read in context, clarifies that the
"change," cited by petitioner, was the new practice of incorporating a "no furure seawall” condition
in permits for new bluff-top development, not a change in the interpretation of "existing structure."
(11 AR 2018-2019; see section [ILD, infra, for discussion of "no future seawall" conditions.)
Indeed, even petitioner tacitly concedes that the Commission has never determined that seawall
approval under section 30235 is limited to protection of pre-Coastal Act structures. (/d., atpp. 16:8-
27 & 15, fa. 14)) Petitioner cites examples of permit decisions where the Commission did not need
to interpret the term “existing structure" for purposes of section 30235 and insists that these decisions
are "further evidence of vacillation." (/d., at p. 16:8-27.) Despite the desires of petitioner, the
Commission has no obligation to decide questions that are not raised by the application before it.

Thus, the Court should defer to the Commission's interpretation ofthe City of Pismo Beach’s
LCP and the Coastal Act. (/bid.)
C. The Policies Applicable to the Permit Decision Here are Found in

the City’s LCP Not the Coastal Act.

In this writ action, petiticner urges the Court to interpret two provisions of the Coastal Act:
Public Resources Code sections 30235 and 30253, These sections provide:

Section 30235. Construction altering natural shoreline

Revetments, breakwaters, groins, harbor channels, seawalls, chff retaining walls, and

other such construction that alters natural shoreline processes shall be permitted

when required to scrve coastal-dependent uses or to protect ¢xisting structures or

public beaches in danger from erosion and when designed to eliminate or mitigate

adverse impacts on local shoreline sand supply.

Section 30253. Minimization of adverse impacts

New development shall: . . . [§]

(2) Assure stability and structural integrity, and neither create nor contribute

significantly to erosion, geologic instability, or destruction of the site or surrounding

arca or In any way require the construction of protective devices that would

substantially alter natural landforms along bluffs and cliffs.

Petitioner does not challenge the substantial evidence in support of the Commission’s
decision, but instead raises the purely legal question of the interpretation of the term "existing
structure” in section 30235 of the Coastal Act,

Although it is not apparent from the Petition or petitioner’s opemung brief, the Commission

9
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1 || did not rely on sections 30235 and 30253 in approving the seawall here because its review consisted
2 || of an appeal from the City of Pismo Beach’s CDP decision. Accordingly, the Commission properly
3 if looked to the provisions of the LCP applicable to seawalls and determined that the project was in

4 | conformity with the LCP. (Pub. Resources Code, § 30604, subd. (b); 11 AR 2100-2101.)

1. Although Seawalls are Disfavored Under the LCP, the Requirements For
Seawall Authorization Were Met In this Case.

5
6
7 ‘ The Pismo Beach LCP includes policies intended to prevent the need for seawalls after new
& | development is approved. For example, LCP policy S-3 addresses bluff set-backs:

9 S-3 Bluff Set-Backs

0

All structures shall be set back a safe distance from the top of the bluff in order to

retain the structure for a minimum of 100 years, and to neither create nor contribute

11 significantly to erosion, geologic instability or destruction of the site or require
construction of protective devices that would substantially alter natural Jandforms

12 along bluffs and cliffs.

13 || (California Coastal Commission’s Request for Judicial Notice in Support of Opposition (“RFIN™),
14 | Exh. Batp. S-6; 11 AR 2100.) In order to avoid the need for shoreline protection devices, this
15 || policy thus requires an applicant secking approval of a new beachfront structure to anticipate
16 || naturally occurring erosion. The structure must then be designed with a sufficient "set back,” or
17 || distance from the bluff edge, to account for the anticipated erosion. When the bluffnaturally retreats
18 || over time, the structure — if properly sited and designed — should still have a safe buffer separating

19 |l it from the cliff edge, and there should be no need to use an artificial device to support the existing

20 || bluff.

| In addition, once a structure is in place, the LCP places limitaticns on shoreline armoring,
i

22 Il allowing such devices to protect the structure only under very limited circumstances. Specifically,
1
i
!

23 || LCP policy S-6 provides:

244 S-6 Shoreline Protective Devices

25 I Shoreline protecrive devices, such as seawalls, revetments, groins, breakwaters, and
riprap shall be permutted only when necessary to protect existing principal

26 structures, coastal dependent uses, and public beaches in danger of erosion. If no
feasible alternative is available, shoreline protection structures shall be designed and

271 constructed in conformance with Section 30235 of the Coastal Act and all other
policies and standards of the City’s Local Ceastal Program. Devices must be

28 designed to eliminate or mitigate adverse impacts on local shoreline sand supply, and
to maintain public access to and along the shoreline. Design and construction of

| 10
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protection devices shall minimize alteration of natural landforms, and shall be

constructed to minimize visual impacts. The City shall develop detailed standards

for the construction of new and repair of existing shoreline protective structure and

devices. As funding is available, the City will inventory all existing shoreline

protective structures within its boundaries.
(RFIN, Exh. B at p. S-8 & Exh. C at p. 15 [showing final version of policy S-6 as modified by the
Commission]; 11 AR 2100-2101 [emphasis added].) A seawall is thus available under the LCP to
protect an “existing principal structure,” only if “no feasible alternative is available,” the device is
designed in conformance with Coastal Act section 30235% and the policies of the LCP, it is designed
to “eliminate or mitigate adverse impacts on local shoreline sand supply,” public access to the
shoreline is maintained, and it is designed to “minimize alteration of natural landforms” and
“minimize visual impacts.” In addition, the City must have “detailed standards™ for seawall
construction.

In addition, LCP section 17.078.060 prohibits seawall approvals unless specific mlena are
met:

(4) Seawalls shall not be permitted unless the Ciry has determined that there are no

other less environmentally damaging alternatives for protection of existing

development or coastal dependent uses. If permitted, seawall design must 2) respect

natural landforms; b) provide for lateral beach access; and ¢) use visually compatible

colors and materials and will [sic] eliminate or mitigate any adverse impacts on local

shoreline sand supply.
(6 AR 1029; 11 AR 2101.) The LCP also requires that shoreline structures be designed to “(a)
Eliminate or mitigate impacts on local shoreline sand supply; (b) Provide lateral beach access; (¢)
Avoid significant rocky points and intertidal or subtidal areas; [and] (d) Enhance public recreational
opportunities.” (LCP section 17.078.060, subd. (6); 6 AR 1029; 11 AR 2101.)

These provisions demonstrate that the LCP disfavors shoreline protective devices, specifying
that should be reviewed carefully and used sparingly. In this case, the Commission loaked at the
particular facts regarding the physical condition of the bluff and potential effects of possible storm

and earthquake events. It considered all altematives, including relocation of the structures.

Applying the LCP policies, it determined that the 121 and 125 Indio residences were “existing

4. Notably, policy S-6 refers to section 30235 on with respect to construction and design
1ssues, not for guidance on whether a seawall can be approved at the site,
11
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structures” that were "in danger from erosion” vnder policy 5-6

2. The Commission Has Discretion to Interpret the LCP to Allow Seawalls

for Structures "Existing" as of the Date of the Seawall Approval.

Surfrider does not challenge the Commission’s finding that the 125 Indio Drive residence
was an "existing structure” under the LCP, but instead argues the 125 Indio Drive residence was not
an "existing structure" under section 30235 ofthe Coastal Act. It contends that section 30235 cannot
be interpreted to include 125 Indio as an "existing structure” because the residence was not in
existence when the Coastal Act became effective on January 1, 1977. The legal stand@rd here,
however, is the City’s LCP, not the general policies in the Coastal Act. (Pub. Resourc.es‘ Code,
§ 30604, subd. (b).) In this case, the Commission chose to treat the 125 Indio Drive residence as an
“existing principal structure" under LCP policy S-6, implicitly interpreting the term “existing" to
mean any structure in existence at the time the seawall application was filed. Nothing in the LCP
suggests that this mterpretation of policy S-6 1s unreasonable.

The City of Pismo Beach adopted the original version ofits LCP in 1981 and obtained iacrmit
authority when the Commission certified the LCP in 1984. (4 AR 607-608.) The City amended the
several times after 1984 and, in 1992, completely revised and replaced the land use plan ("LUP")
component of the LCP, including the seawall policies. The Commission certified the new updated
plan on April 14, 1993. (RFJN, Exh. A at 1.) The LUP policies regarding shoreline protection in
the 1993 LUP were the applicable policies af the time of the Commission’s approval of the seawall
in this case. (See 11 AR 2100-2101.)

In its oniginel form, the LUP policy that addressed approval of seawalls included the same
limitation found in the current version, allowing new seawalls to protect "existing" structures. (4 AR

681[Policy S-13].} In 1993, this policy was replaced by an amended version, but the reference to

| "existing” structures was retained. (RFJN, Exh. A at 3 [Policy S-6]; see also 11 AR 2100-2101.)

Neither the original LUP nor the current LUP as amended in 1993 indicates that the term "existng”
means "existing as of January I, 1977." (4 AR 681; RFIN, Exh. A at 3; 11 AR 2100-2101.}
Without a specific reference in the LCP to the date that the Coastal Act was adopted, it is reasonable

to decline to read such a limitation into policy S-6. Indeed, it is unlikely that an ordinary reader of

i2
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the LCP — a dncumént serving as part of the "City’s constimtioz:l for land use decision making” {4

AR 621) — would rely on independent knowledge of the effective date of the Coastal Act to interpret

the term “existing” to mean “existing as of January 1, 1997." Although seawalls are clearly

disfavored under the LCP, it is illogical to ¢laim that a document adopted in 1984 or 1993 would use

the term "existing” to refer only to structures "existing" as of January 1, 1977.

The petition should be denied because the Commission’s approval is based on a reasonable
interpretation of the LCP.

D, Even If Coastal Act Sections 30253 and 30235 Governed the Commission’s Analysis a
Finding that the 125 Indio Residence Is an "Existing Structure" Would Be Reasonabie.
Because the LCP controls, petitioner’s argument that section 30235 applies only to pre-

Coastal Act structures is misdirected. Nevertheless, if section 30235 applied in this case, itis within

the Commission’s discretion to find that the 125 Indio Drive residence is an "existing structure”

under section 30235.

The “touchstone” of statutory interpretation is legislative intent. (California Teachers Assn.

v. Governing Bd. of Riaito Unified School Dist. (1997) 14 Cal.4th 627, 632.) In evaluating the

meaning of a statute "the aim . . . should be the ascertainment of legislative intent so that the:éurpose

of the law may be effectuated." (Select Base Muterials, Inc. v. Board of Equalization (1959) 51

Cal.2d 640, 645.) Wemust look at "the purpose sought to be achieved and the evils to be elixﬁimted

. . . in ascertaining the legislative intent." (Freedland v. Grecko (1955) 45 Cal.2d 46.2:. 467.)

Statutory provisions must be harmonized if possible (Consumers Union of United Stares, Inc. v.

California Milk Producers Advisory Board (1978) 82 Cal. App.3d 445-447), and statutes are to be

construed to give meaning to every provision and to avoid making any provision surplusage (Yoffie

1 v. Marin Hospital Dist (1987) 193 Cal.App.3d 743, 752). “[1}t is a well-established rule of

construction that when a word or phrase has been given a particular scope or meaning in one part or

| portion of a law it shall be given the same scope and meaning in other parts or portions of the law.”

(Stillwell v. State Bar of California (1946) 29 Cal.2d 119, 123.)
The Legislative intent of section 30235 can be discemed from review of the Coastal Act as

a whole. For instance, the Legislature has used the term “existing” in other Coastal Act provisions.

13
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“Existing” 1s used to r;i;er to current conditions such as “existi;g \;atcr depths™ (§ 30705, subd. (b)),
“existing water quality” (§ 30711, subd. (2)(3)), “‘existing zoning requirements” (§ 30610, subd.
(2)(1)), “existing administrative methods for resolving a violation [of the Act]” (30812, subd. (g)).
Additionally, section 30235 itself refers to the phasing out of “[¢]xisting marine structures.” (1d.,

§ 30235.) Nowhere in any of these provisions in there any indication that the legislature intended

to limit the Commission’s review to the water depths, water quality, zoning reguirements,
1 administrative methods or marine structures that existed as of January 1, 1977. Indeed, thi_s would
| be patently absurd. Similarly, when viewed in light of these provisions, it is reasonable to interpret
the term “existing structure” to similarly refer to currently existing structures rather than stfgcfures
existing as of the effective date of the Coastal Act.

In addition, in two provisions the Coastal Act specifically include a date to clanfy the term
“existing.” Section 30610.6, refers to existing legal lots, but specifically limits the application of
the section to any “legal lot existing . . . on the effective date of this section.” Similarly, in section

30614, the Act refers to “coastal development permit conditions existing as of Januvary 1, 2002.”

| (Pub. Resources Code, § 30614.) Thus, when the Legislature intended to limit the term “existing”
% to a certain point in time, it did so specifically. That it did not do so 1n Scetion 30235 is a further
g indication that it is not unreasonable for the Commission to interpret the term “existing structure”
| in section 30235 as cxisting at the time the decision regarding the shoreline protection cigﬁcc is
made ¥

Petitioner also conternds that section 30235 and section 30253 are conflicting. Of course,

such an argument is on its face inconsistent with rules of statutory construction that require that a

5. Two years ago, the California Legislature considered the addition of the specific language
that petitioner seeks to “read into” section 30235. AB 2943, if adopted, would have amended sectionn
30235 to add two new subdivisions. The proposed subdivision (¢) defined “existing strueture” for
the purposes of section 30235 to mean “a structure that has obtained a vested night as of January I,
1977, the effective date of the California Coastal Act of 1976.” (RFJN, Exh. C [Sen. Amend. to
Assem. Bill No. 2943 (2001-2002 Reg. Sess.) Aug. 26, 2002].) AB 2943 died on the Senate inactive
file on November 30, 2002. (/d., Exh. D {Complete Bill History].) Altough “only limited
inferences can be drawn from [unpassed bills]” (DeVita v. County of Napa (1995) 9 Cal.4th 763,
795), the Legislature’s rejection of AB 2943 undermines petitioner’s interpretation of section 30235.
Without the specific provisions of the falled amendment, there is no requirement that the
Commission interpret that section to apply solely to pre-Coastal Act structures.

14
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statute must be read “with reference to the entire scheme of law of which it is a part so that the whole
may be harmonized and retain effectiveness.” (People v. Kennedy (2001) 91 Cal. App.4th 288, 293;
see also Romano v, Rockwell (1996) 14 Cal.4th 479, 493.) Hére, there is no conflict and the seawall
sections of the Coastal Act are easily harmonized.

Section 30253 is directed at new development and instructs the Commaission to take all
reasonable measures to insure that new development will not require a shoreline protective device.
In carrying out this policy, the Commission typically reviews new development proposed for coastal
bluffs to determine if it has been adequately designed to prevent the need for any shoreline protective
device for the lifetime of the project. As section 30233 makes clear, an application for development
on the shoreline must show that the new developmient will not "in any way require the construction
of protective devices." In effectuating this policy, the Commission may require that a development
be reduced in size or set back farther from the bluff to reduce the likelihood that a seawall might be
necessary o preserve the structure in the future. Indeed, in certain instances, the Commission has
even imposed a “no future seawall” condition to forewam property owners that a seawall will not
be permitied at a later date. (11 AR 2019.) With such a condition, the development can be
approved, but it is subject to a requirement that, for that particular development, a shoreline
protective device will never be proposed as a means to stabilize an eroding bluff at the si_t_e. The
permit therefore insures that a property owner does not attempt to circumvent the requirements of
section 30253 after a structure 1s completed. |

Nevertheless, the coast is 2 dynamic environment and in spite of best efforts the Coastal Act
also recognizes that seawalls may sometimes be necessary and permitted. To this end, section 30235
specifically authorizes the approval of new seawalls and similar protective devices, but only where
these devices are necessary to ensure the safety of “existing structures” (meaning structures existing

at the time the application for a seawall is filed with the Commission) and only when such structures

| are “in danger of erosion” and certain other critcria are¢ met. In sum, the two provisions are

harmonious because, as e€ven petitioner concedes, “one prohibits the construction of new
development in a manner that would require a seawall in the future” (Petitioner’s Opening Brief, at

p. 2:26-27 [referring to section 30253]), while the other recognizes that even the best of intentions
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can go awry and allows the Commission to approve scawalls to protect “existing structures in danger
from erosion” (section 30235).

Additionally, contrary to petitioner’s assertion, the Commission’s interpretation of the term
“existing” in section 30235 does not render it a meaningless, surplus term. (See Petitioner’s Opening
Brief, at p. 12:22-24.) With the term “existing,” section 30235 prevents a permit applicant from
requesting a seawall as a component of an application for a new bluff-top structure. If “existing” is
omitted from section 30235, the Commission could be asked to approve seawalls for any planned

structures that met the additional requirements of the section. In other words, an applicant could

I request a seawall as part of an application a new development project when erosion of the

development site could not otherwise be prevented. Thus, the term “existing,” meaning currently
existing, is essential to limit seawall approval to protection of structures existing at the time of the
approval, thereby harmonizing sections 30235 and 30253.€ |
V. CONCLUSION

Reasonable application of the policies by the City, implementing the analogous seawall
policies in the LCP, is demonstrated by this case. When the City initially reviewed the proposal to
construct a residence at 125 Indio Drive residence, it conducted a thorough review of the facts to
insure no future seawall would be necessary. And based on uncontradicted cvideﬁée that
demonstrated the structure would be adequately set back from the bluff edge given predicted erosion
rates for the area, the project was approved. If the Coastal Commission had reviewed this project,
it might have also 1mposed a “no future seawall” condition to provide notice that a seawall would
not be allowed if these predictions and evidence proved false, but this project was instead approved

by the City, so no such condition was adopted. Unfortunately, an unpredicted acceleration in the

 bluff erosion rate occwrred afier the residence was constructed and it is uncontested that it is now in

jeopardy. In such a situation, where an existing structure is in danger from erosion, approval of a

seawall 1s permitted by the Coastal Act. Nothing in the Act or LCP mandates that this house must

6. Similarly, petitionet’s argument regarding early legislative bills proposing section 30235
(Petitioner’s Opening Brief, at pp. 11-13) is unpersuasive. There is no evidence that the addition of
the term "existing” in the bill that was ultimately passed by the Legislature requires the Commission
to limit "existing structures” 10 pre-Coastal Act structures.
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1yl be allowed to fall into the sea.
|
2 f Accordingly, the Court should deny the petition for writ of mandamus.
|
3| Dated: July 36 , 2004
4 Respectfully submitted,
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San Francisco, California October 19, 2004
PROCEEDINGS:

THE CLERK: Line 13, Surfrider Foundation versus California
Coastal Commission.

MR, GONZALEZ: Good morning, Your Honor. Marco Gonzalez and
Todd Cardiff of Coast Law Group on behalf of petiticner
Surfrider Foundation.

THE COURT: Mr. Gonzalez and I am sorry?

MR. CARDIFF: Todd Cardiff on behalf of Surfrider

Foundation,



13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

MS. REYNOLDS: Good morning, Your Honor. Alice Reynolds on
behalf of respondent California Coastal Commission,

THE COURT: Ms. Reynolds, good morning.

MR. KAUFMANN: Good morning, Your Honor. Steven Kaufmann
with the law firm of Richard, Watson and Gershon for real
parties in interest Walter Cavanagh and Gary Grossman.

THE COURT: Mr. Kaufmann?

MR. KAUFMANN: Kaufmann.

THE COURT: Kaufmann.

All right. We are talking about the property down at 121
and 125 Indio as well as the Florin Street cul-de-sac. What we
have is a substantial dispute about the seawall that I
understand is almost constructed, Is that correct?

MR. GONZALEZ: That is correct.

THE COURT: That might be an issue that you people are going

to want to address. This might almost be a moot situation.

But what we have here is an argument regarding the Public
Resources Code 30235 versus 38253 -- which I wish you guys could
have chosen two sections that didn't interlock their numbers
quite so well -- dealing with what is an "existing structure.”
And the word "existing" is the key word here, how that fits in
with 30807, I guess, .5, which is an ultimate resolution
situation, and how that all fits in with the Local Coastal

Program that has been certified by the Coastal Commission,

w0
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applies to this area -- this is the one by Pismo Beach -- and
which has been approved.

First of all, let me address specifically the Foundation
here. Anybody from there? All right. We received a purported
amicus brief from Pacific Legal Foundation. It didn't get
permission to file it, it was filed late. To the extent the
filing of their brief is deemed a request to file it, it's
denied for failing to follow court procedures.

Counsel, I note that vou have got -- I see all kinds of
stuff that you have got here so why don't I simply turn this
over to you. I read your papers. My colleague, who has been
working on it with me, is in court to be able to watch
everything that is going on. I might have some questions later
on but why don't you --

MR. GONZALEZ: Mr. Cardiff will begin the presentation,
approximately 15-2@ minutes that will bring us through the case.
I will respond to any comments made by the oppositian.

THE COURT: Hold on for just a second.

Okay.

(Whereupon, there followed an off-the-record discussion,

after which the following proceedings were had:)
MR. GONZALEZ: Your Honor, I would like to approach the

bench and give you a copy of our presentation. Do you have an

-50-
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extra copy for my colleague by any chance?

MR. GONZALEZ: I do in black and white.

THE COURT: That's okay.

MR. CARDIFF: Your Honor, we would also like to submit our
slides to opposing counsel.

THE COURT:; I am sorry. I thought they had copies of it.
They definitely should have copies.

THE COURT: Mr. Cardiff.

MR. CARDIFF: Thank you, Your Honor.

Before you today is Surfrider's petition for writ of
mandamus requesting that you overturn a seawall permit granted
to 125 and 121 Indio in Pismo Beach, California granted by the
Coastal Commission. The Coastal Commission granted a coastal
development permit to both 121 and 125 Indio based on their
interpretation of Coastal Act Section 38235, based on their
interpretation that both 121 and 125 Indic were existing
structures despite the fact that 125 Indio was built just five
years ago and was required by law to have a 1@ years setback.
They were off by 95 years.

And as you noted in your opening remarks, this is really
more than just asking you to overturn a coastal development
permit, this is asking you to resolve a conflict between two
sections of the Coastal Act. One section, a mandatory section,
states that new development shall not in any way require the

construction of protective devices that would substantially
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alter natural landforms along bluffs and cliffs. This has been
interpreted consistently as requiring sufficient setback by new
development so that a seawall is not required for the economic
life of the structure, estimated to be 75 to 186 years depending
on the jurisdiction.

This other section, Coastal Act Section 38235, states that
seawalls shall be permitted to protect existing structures from
danger of erosicn. Thus you have a direct conflict between two
mandatory policies, one that says that for new development, no
seawalls may be permitted and another one that says for existing
development -- for an existing development or existing
structures, seawalls must be permitted. And of course as you
recognize, this comes down to an interpretation of "existing
structure.”

THE COURT: Did you say those two are at odds with each
other?

MR. CARDIFF: Yes. Yes, Your Honor, they are in direct odds
with each other, and this is how it works. If new development
can suddenly become an existing structure as soon as it's built,
two minutes after the paint is dry --

THE COURT: I remember your wet paint analogy there.

MR. CARDIFF: Two minutes after the paint is dry, then
Coastal Act Section 38253, which mandates a proper setback,

mandates that construction, new development shall not in any way
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require the construction of a protective device, that is
meaningless. That is just a permissive section that is open to
be violated at will ad nauseam just like we see in this case.

THE COURT: Well, is the Commission really arguing that this
7

is a as-soon-as-the-paint-is-dry type situation? There is

a somewhat teutonic break that we won't use here but bad things

happen.
And cne of their arguments as I read it -- and correct me if
I am wrong -- seems to be look, a proper reading of this statute

is existing -- and they point to 15 places in the Coastal Act
where the word "existing" is used in connection with all other
areas.

"Existing" means a building that is there regardless of when
it was put up. It does not go back to 1977 when the Coastal Act
was passed. It can be any time because bad things happen. If
you go to both the Coastal Act and the Local Coastal Program,
you are correct as I read it that buildings have to be
constructed in such a way that a certain amount of -- of time
has to be built into the construction so that natural erosion is
taken into account and econcmic life of the building is built in
such a way as to address that. So by the time the coast erodes
up to the point where the building becomes unsafe, it's probably

going to be torn down anyway because it simply exhausted the
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economic life.

What they seem to say is that sure, all buildings -- and
nobody argues this -- all buildings that were in existence --
and this, of course, would include Mr. Grossman. Nobody is
disputing that he doesn't have a right to a seawall because his
building was in existence at 121 Indio when the Coastal Act was
passed. All buildings that are in existence are entitled to the
protection of a seawall, which is the last resort because they

are dangerous, they do bad things to the coastline. The Coastal
8

Act is designed to protect the coastline. However, if new
structures are built and they are built in compliance with
either the Coastal Act or the Local Coastal Program, which is
passed and which then -- it must be in compliance with the
Ceastal Act. It can be more restrictive but not less
restrictive as I read the case.

When you take into account something such as the E1 Nino
phenomenon, that seems to be what we are talking about here as
an example, that when Mr. Cavanagh's house went up, they
predicted -- I believe it was a Terratech design team came up
with a two to three inches per year erosion factor and the house
was built with that in mind and then all of a sudden in 1998,
five feet of the cliff disappeared. So I haven't bothered to
divide five feet by two to three inches a year to see how many

years are swallowed up by that one year.
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Why isn't a reasonable interpretation that as soon as a
structure goes up that built into it the 75 or 10@-year economic
life, that when something unanticipated happens, that a
protective device is entitled to go into place? And on the
other hand, why isn't the interpretation -- I am not sure that
the two sections you are talking about, 30235 and 30253, are at
odds with each other. 1In fact, I think they tend to compliment
each other and they tend to compliment each other in a way that
conforms to your argument, namely that -235 says it's okay to
put up a seawall to protect structures that were in existence at
the time this was passed in 1977 but any new development -- and
this is the -253 section -- will not permit the construction of

seawalls. Or I guess the better way of saying it is new

development will not require construction of seawalls that would
substantially alter the shoreline. Doesn't that actually tend
to support the position that you are taking? So I am not sure
why yeu say the two are in conflict with each other because I
think they can be read harmonicusly, but they can also be read
the way the Coastal Commission is arguing. That I think is
reasonable, too.

MR. CARDIFF: Well, and let me be clear, There is a
conflict in interpretation only and it's only a conflict when an

existing structure -- or a new development suddenly becomes an
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existing structure as soon as it's completed.

But let me just address --

THE COURT: Wait a second, wait., You are kind of jumping
over this. I think it's an important point. This is -- I think
it's very catchy to give the paint dry argument, but if the
paint dry argument is right, then somebody is in violation of
law by permitting that structure in the first instance because
you can't put a building up under 30253 that requires a seawall
or that might require a seawall such that as socon as the paint
is dry, you put in an application for a seawall.

I mean the only thing I can think of that might happen is
you put a structure up and San Andreas fault goes off and a week
after the paint is dry, that he gets a terrible earthquake that
suddenly creates something unanticipated that would require some
protective device on the shoreline. But otherwise, I think if
anybody tried to say I am building a building, I am building it
so close to the coastline that there is going to be an erosion

problem, as soon as the paint is dry, I have got an existing
1e

building, gotcha, now I get my seawall, that probably wouldn't
be granted and there probably most likely would be a cause of
action against the people who granted it in the first place for
failing to follow the statutery requirements for mandating the
construction taking into account a 75 to 1@@-year economic life.

MR. CARDIFF: MWell, first of all, two responses. We are

-56-
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concerned here with what was the intent of the Legislature, not
what the Coastal Act -- Coastal Commission says now but what was
the intent of the Legislature, which I can address right now if
that is what you like.

Factually, we are looking at a situation where somebody
really is -- was in danger even before the paint is dry. If you
look at what happened here -- and let me just barge ahead if you
don't mind. I am going to have to tell you which slide I am on.

THE COURT: I can find it.

MR. CARDIFF: This is Slide A.

THE COURT: Yes, I have got it except mine has a circle on
it

MR. CARDIFF: Yes, you do.

The structure circled is 125 Indio. That was built in 1998.
And right to the south of it in fact is 121 Indio, right to the
south of that is, in fact, new development at 117 Indio. We are
all wondering when they are going to come to seek a seawall.

And right below them is 113 Indio, which was seeking a seawall
by the way at the same time as Mr. Grossman was seeking a
coastal development permit.

THE COURT: Looks like that one already has a seawall of

some kind.
11
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worked on this and this is reflected in the administrative
record, When I was giving a presentation to the Coastal
Commission, 113 Indio actually was seeking a seawall for their
house, which was 25 feet from the edge of the bluff, and I went
to the Coastal Commission and I said how could 113 Indio
possibly be in danger from erosion when Mr. Grossman is seeking
new development.

But the fact is 125 Indio, if you flip to the next slide,
you know, if you look at the record here, you know, we have
Mr. Grossman has an empty lot and on January 9th, 19387, he has
this geologist named Richard Pfost, P-f-o0-s5-t, provide him a
geology report that you see that says 25 set -- foot setback is
fine for a 100 year, it's two or three inches of erosion. And,
in fact, actually Mr. Grossman got -- he put his house even
ctloser. He wanted to have his house -- the balcony actually
28 feet from the edge of the shoreline. And you can see that
from the pillars.

But nevertheless, he received a coastal development permit
on May 13th, 1997 and it wasn’t until late in the year that he
received his -- his building permits, in December. And then he
received -- then about a month later, the bluff collapsed at the
start of the construction. We don't know when he actually
started his construction. He may have had the foundation poured
but we know that the bluff collapse probably was somewhere

around January 23rd, 1998. And if you look at the record, at 1
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AR 93, the geologist doesn't mention a structure there because

there wasn't a structure there but it says that a seawall will
12

be necessary to mitigate erosion.

Then late in 1998, Mr. Grossman finished the -- finished
his project and sold it to Mr. Cavanagh at 125 Indio, the
current owner, and Mr, Cavanagh immediately started seeking
shoreline armor or a seawall. And, of course, Mr. Cavanagh got
his own geologist.

By the way, I just want to say one point. On January 23rd,
1998, it was the very same geologist that a year before had said
that this would be safe, this siding of the structure would be
safe for a hundred years, he came back a year later and said now
it needs a seawall.

Going back, though, to July 31st, 2801, then Mr. Cavanagh
gets his own geologist, who said now the erosion rate in the
last ten years is 22 and a half feet, and this is -- this is the
kind of thing that the Coastal Act was designed to prevent,

This is exactly what the -- what the Legislature was trying to
prevent when they inserted the word "existing" before
structures, and that was a very, very conscious act.

On August 2nd, 1976, the Legislature changed one -- one term
in there and that was to insert the word "existing" and our job
here is to determine what that meaning was.

Now, the Coastal Commission -- and I am going to have to
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jump around here because we are -- we are doing this a little
bit out of order, but the Coastal Commission --

THE COURT: No problem,

MR. CARDIFF: But the Cecastal Commission -- and just go to
the next slide., This is my legislative intent slide and it

shows the progression of these coastal bills.
13

The top bill is Senate Bill 1277 as it was submitted. And
if you notice there, this early version that was Section 36204,
which was eventually changed to 38235, but it says that a
seawall shall be permitted at structures in danger from erosion.

There is another section, it's somewhat relevant. It's AD
3875. 1It's a developer friendly bill, and that version of
course would allow seawalls to serve coastal-related uses or to
protect structures, nonexisting structures, development of
beaches or cliffs in danger from erosion. We know that's not
the legislative intent.

The final is what we see as 36235, and that says of course
as we know that seawalls shall be permitted when required to
serve coastal-dependent uses or to protect existing structures.

And on August 2nd, 1976, the Legislature did a very, very
important thing, which was inserting that word "existing." Now,
the Coastal Commission is arguing that the word "existing" is to

distinguish between those structures that are existing now at
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any time and future structures, i.e. empty lots. Well, I ask
you if you look at the original -- the original language as
submitted, doesn't the word "structure" already prevent granting
seawalls to protect against -- protect empty lots? I mean one
of the main purposes or main canons of statutory construction is
that every word is important and every word must be given force
and effect and their interpretation doesn't give existing force
and effect and does create a direct conflict between 30235 and
38253.

The other thing that should be noted -- and I am going to

have to jump again to another section of my presentation -- is
14

that when the Coastal Commission says --

THE COURT: If I don't know it well enough to be able to be
able to jump around with you, then I shouldn't be here listening
to you.

MR. CARDIFF: Well, I fully appreciate that and I am glad
that you are following along with this and I think that these
are great questions because there is questions that I have
looked at as well. And what the -- what the Coastal Commission
is suddenly arguing is that this 38235 isn't a grandfather
clause as we contend that it is, but it's a safety net. 1It's a
safety net. But you have to remember -- and I am going to jump.
I have to jump backwards all the way to what Chief Counsel Ralph

Faust said on Slide 6.
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THE COURT: Okay.

MR. CARDIFF: What you have to remember is that the Coastal
Commission changed its interpretation -- changed its
interpretation. And I am going to read this directly. It says
"Approximately half a dozen years ago, six or seven years ago,
the Commission changed its interpretation and began applying
what I characterized a moment ago as the no future seawall
condition. Basically, in instances where this Commission was
approving new development along the shoreline, finding that that
new development was new development rather than existing
development within the meaning of both 38253 and 38235, and as a
consequence imposing the no future seawall condition to insure
that someone did not come in in the future and propose a seawall
and get it pursuant to the mandate of Section 3@235."

Now, not only does it talk about the change in
15

interpretation but the power to -- to enforce and impose this no
future seawall condition necessarily requires a rejection of the
Coastal Commission's now safety net theory because if

Section 30235 is a safety net, they don't have the power to
impose this no future seawall condition. This required a change
in interpretation and a change in interpretation to exactly what
we are suggesting today.

MR. GONZALEZ: Your Honor, just to -- to close up, you
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started the line of questioning with the issue of harmony. You

stated that you thought that they could be read both in harmony

from their perspective and from our perspective, but the problem
is the harmonization of these two statutory provisions also has

to be read in harmony with the rest of the Coastal Act.

THE COURT: That is -- that is the nub of it. I can read
these two together and I really don't have a problem coming down
in support of either one of you.

MR. GONZALEZ: Exactly. And that's exactly why it's
important to put yourself in two different positicns. One is in
the context of the Legislature and the citizens who wrote Prop.
20 because at that time, they were looking at rampant coastal
development without coastal protections and so they were
thinking let's protect what we have. Sure, if you came before
and you built something, it makes sense to allow you to protect
it, but let's not lose the battle as we move forward. So it
would make sense that they would say don't build anything new
that is going to require a seawall, and that we find in 30235 --
or 9253. Now, I even get them confused.

Obviously, that was codified, but then the first period the
16

Coastal Commission was considering these applications, it's
common sense that all of the structures that would be coming
forward would be those existing structures for the first few

years and then obviously the pelitics of the Commission, they
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are appointed bodies, it changes. But underlying the entire
vein of development of the Coastal Act law is the notion that
the coastal law has been developed for long-term protection. So
looking at down the road, if you are allowed to build something
and next week come in and say it's existing, eventually the
entire coast will be full of seawalls.

The Coastal Commission, themselves, in their brief
acknowledge that coastal arming is bad for public access, for
recreation, it has negative impacts. Mr. Faust states here they
have now recognized to the extent that they are geing to limit
anybody who comes in today by derestriction from ever coming
back for a seawall. Well, when you harmonize this intent of the
Coastal Act as a whole to protect above all else natural
resources and the public's right to access those resources, it's
impossible to fathom that at some point in the future this act
was written to allow for the seawallification of the entire
coast as would be the natural result if you took this
immediately existing entitled to a seawall provision.

THE COURT: All right. Mr. Cardiff.

MR. CARDIFF: Do you have any other questions, Your Honor?

THE COURT: No. I interrupted your presentation and --

MR. CARDIFF: Well, again, I would like to point out that
the -- that the Coastal -- that the Legislature really told you

how to proceed in this way. And I guess I really do need to
17
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talk about the standard of review and what kind of deference
that you should be giving to the Coastal Commission,

Now, the Coastal Commission as we have just pointed out
states that they have had a long-standing interpretation. And
we guestion that, whether there has been a long-standing
interpretation. This is a question of first impression for the
Court and, quite frankly, this is really a case of first
impression for the Coastal Commission. This is the first time
in history that this issue has come directly before the Coastal
Commission that we are aware of, directly before the Coastal
Commission and directly in a way that the Coastal Commission had
to rule on whether a structure built after 1976 was an existing
structure. So we question that. And then, of course, there has
been a change of interpretation. So we are all the way down to
as we see in Yamaha, the Yamaha case, which discusses what kind
of deference to give to the agency down to a no deference
situation.

Plus you have got to look at it that here, the Coastal
Commission is arguing for something that is absolutely contrary
to the beneficial purpese of the -- of the Coastal Act. They
are actually arguing that development is more important than the
natural resources and that is completely adverse to the way the
Coastal -- sorry. This is completely adverse to the way the

Legislature intended the Coastal Act to be interpreted.
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The Cpastal Act is to be interpreted as it states in
30001(b) that scenic and natural resources are of paramount
concern, they are a (inaudible) development. Further, you can

see in 38725 that it says if there is conflicts within the
18

policies, -- and I believe that there is a conflict in
interpretation only -- that this must be resolved in a manner
that is most protective of significant cultural resources. What
is a significant cultural resource? The beach, public access,
recreation like surfing. Those are all significant coastal
resources. Single-family residences are not significant coastal
resources. Thank you.

THE COURT: Okay. Mr. Gonzalez, anything further?

MR. GONZALEZ: No, Your Honor. We will respond to
questions.

THE COURT: Ms. Reynolds, Mr. Kaufmann.

MS. REYNOLDS: Your Honor, I don't have a fancy power point
presentation but it sounds like from Your Honor's characteristic
of the case that you have a good understanding of the background
and the way each Coastal Act provision fits together.

THE COURT: I have gone through it but I need to be
educated.

MS. REYNOLDS: Okay. Surfriders brought up the purely legal
question of whether the Commission is required to read language

into Section 36235 that is not in the statute. They contend
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that the Commission has no discretion to interpret the word
"existing structure"” to mean what it says, any structure that is
there at the time that the Commission is making its decision.
And the contention raised here is that instead, the Commission
is required to read that language to mean existing as of the
effective date of the Coastal Act. That's language that is not
included in that code section.

The Commission shares the Commissioner's concerns about the
19

proliferation of seawalls along the coast and clearly the
Coastal Act reflects an intent to protect natural resources,
natural landforms, to allow erosion to occur naturally and a
preference for this natural erosion rather than using seawalls
as support of the bluffs. However, the Coastal Act also
reflects consideration for the interest of property owners, and
we see in Section 30235 a recognition that the reality is
sometimes certain seawalls are going to be required to protect
houses from falling into the ocean.

You mentioned at the beginning of this hearing that -- that
recognized that 38253 will normally prevent the need for
seawalls. So when an applicant comes in with wanting to build a
new structure on the bluff, there is a rigorous scrutiny that is
undertaken and I think that any applicant would be surprised to

hear the petitioners say that the section is meaningless when --
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because they know that the scrutiny that they have to go through
to present reports from experts and really make a showing that
their structure is stable. It needs to be set back
sufficiently, they need to have experts present reports to show
that this is the estimated rate of erosion and this is why we
think the structure is going to be safe. In the City of Pismo
Beach, that time period is 100 years. 5o normally, the
situation is that -- that 38253 will prevent seawalls from being
built and allow the coast to erode naturally.

30235 recognizes that in some instances seawalls may be
approved, and this is also after the Commission takes a hard
look at an application for a seawall and determines whether this

structure is, in fact, going to fall into the ocean or is, in
20

fact, in danger from erosion. Someone can't just come in and
ask for a seawall and say I want a seawall, I think my house is
not stable. Again, the Coastal Commission will look at that
carefully.

And at times when the requirements of 3@253 don't work such
as the situation we have here where all of a sudden E1l Nino
comes along and the predicted rate of erosion is very different
from the actual rate of erosion, then sometimes we need to allow
seawalls.

It sounds like part of petitioner's complaint is with the

original approval and so they were referring to the expert
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reports that were presented at the time that the Cavanagh house
was originally built. And so what may have happened is that --
that their complaint should have been raised at that point, say
well, your house really isn't set back far enough, these
predictions are unrealistic, and at that point they could have
come in and challenged the original permit. They chose not to
do that.

The petitioner also claims that the word "existing" is not
necessary in the statute, in Section 283 -- 38235 and we
disagree.

THE COURT: I am glad to see that you people who have worked
with this for so much longer than I have have the same problem.

MS. REYNOLDS: You are right, it's the 3 and the 5.

The word "existing" is necessary in the statute to harmonize
the two sections. So Section 38235 makes it clear that someone
can't come in with plans -- come into the Coastal Commission and

say we have plans to build a house and here is where we need to
21

put it according to the local requirements for setbacks from the
street and the only place we can put our house is here but it's
not stable and so we need to -- we have a seawall here proposed
and we need that seawall to protect the structure that we are
going to build.

39235 prevents this type of application because seawalls are
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only allowed to protect existing structures. 50 they look at
that and say that structure is not existing so we are not going
to even look into your expert reports about how the bluff is
unstable, you need to comply with 30253 and set the structure
back sufficiently and make sure it's stable. So the word
"existing" harmonizes the two sections to make them fit better.
The other argument that the petiticner makes is that the
Commission has vacillated in its interpretation so they argue
that at scme point it changed the way it looked at the word
"existing.” This is not correct and the only -- notably the
petitioner has not submitted any showing that there has been a
seawall application that the Commission has looked at and said
well, your house was built after the Coastal Act was enacted so
it's not existing. We haven't seen that. What we have is
testimony from the Commission's General Counsel that talks about
what's been -- it starts out -- and we have a slide here and
it's also quoted in the brief. The General Counsel talks about
the Commission's longstanding interpretation of -- to interpret
"existing" as meaning what's there at the time the Commission
considered the application. And then he references a change
in -- what he calls a change in interpretation. But if you look

at it in contrast and you look at the description, it's really a
22

change in the tactic that six or seven years ago, the Commission

began looking at the initial application for new development so
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when they are applying 38253 and looking at where they go
through the analysis of making sure that the structure is going
to be stable and it's set back far enough from the bluff. But
the other thing they do is they get the applicant to agree that
the applicant is never going to come in and seek the protection
of 30235.

Sc it's not that they would interpret 38235 differently,
it's really a waiver by the applicant. And so the applicant
says -- stands by an experts' report initially and says these
are expert reports, we think that the structure is going to be
stable for a hundred years and we are soc sure that we are
willing to agree to the condition that waives the benefit of
30235 so we can't come in later and ask for a seawall. So the
Commission is not saying well, that house isn't existing once
it's built, they are just saying that we are asking that person
to waive their right to come in and ask for a seawall.

In addition, there is nothing in the legislative history to
suggest that the Commission's interpretation is incorrect. So
there is nothing that the Legislature did or said or no
reference to any other section of the Coastal Commission which
requires the Commission to -- Coastal Act -- which requires the
Commission to read in this extra language.

As you mentioned, there are other sections of the Coastal
Act that use the word "existing," refer to things like water

ducts (phonetic), water guality. It's obvious you are not going
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to go back and look at the water ducts that were the condition
23

at the time the Coastal Act was passed. So similarly, the word
"existing” in Section 30235 refers to the condition. You look
at the condition, the structure, whether it's existing at the
time that the Commission is considering its decision.

I think it's evident that this is a unique case and it’'s --
we don't have to fear that all of a sudden seawalls are going to
spring up everywhere. As I have subscribed, we still have the
protection of 360253, we have the Commissien's practice of
imposing this agreement of waiver of the rights under 30235, the
no future seawall condition.

This case is unique because when the Cavanagh residence was
originally approved, it never came to the Commission, it was
approved under the Local Coastal Program so there is no new
future seawall provision -- or condition that applies to this
house. And I think Surfrider recognizes that it's unique and
that is why it's saying it's the first time we have seen this,

The Commission's intent that the Court should not require it
to depart from its consistent interpretation of 30235 by reading
the words as of January 1, 1977 into the section. And it
requests that the Court find that the Commission did not abuse
its discretion in interpreting the section to mean what it says

and that because the Indio Drive structure was present at the
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time the Commission considered the seawall and the other
stringent requirements of Section 30235 have been met, the
Commission's approval of the seawall was correct.

THE COURT: Part of the problem here is that as I understand
it, I bhaven't seen a picture of it, but I gather that the

seawall is largely in, in place. Is that substantially correct?
24

MS. REYNOLDS: That is my understanding. I think probably
counsel for the real parties can address that.

THE COURT: Mr. Kaufmann.

MR. KAUFMANN: The answer is yes.

THE COURT: Okay. I also understand that when the original
seawall was designed -- I think it was Cotton, Shires or
somebody, because we have got the 121 Indio house that clearly
is entitled to protection, the 125 Indio house is up for grabs
as far as you are concerned, and then the cul-de-sac down there
is also entitled to protection as I understand it, there was
a2 determination made, although it wasn't stated in this way,
that in order for --it's rather like a sandwich. In order to
protect the pieces of bread on either end and to avoid the term,
which I am simply interpreting sort of laid back here, the
seawall has to be integrated and it has to run in front of 125
Indio simply to protect the coast as it relates to the two
properties that are clearly entitled to a seawall. How does

that fit into this?
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MS. REYNOLDS: Well, I think that is a reasonable assumption
and any layperson can look at the properties and think that is
probably the case. In this case, the Commission never made a
determination of whether the seawall would work.

THE COURT: Okay. I understand it wasn't.

MS. REYNOLDS:; Uh-huh.,

THE COURT: I don't know whether a seawall in front of 121
by itself would create more or less a problem or was it
considered. I don't know whether that should play a role in

here or not.
25

How about joining the City of Pismo Beach?

MS. REYNOLDS: We have haven't addressed that issue and I
think that counsel for the real parties is probably better to
address that.

THE COURT: All right. Counsel.

Are we finished with the slides so we could put the lights
back on?

MR. GONZALEZ: We will be using it on rebuttal,

MR. KAUFMANN: At the outset, the Court raised a question of
mootness and I would like to start with that.

We don't contend that it's moot. Frankly, I think there is
case law that would say that you take the risk. What we did do

was this. 1In the fall, we got our permit, we talked to
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Surfrider, let them know we were going forward, we were prepared
to argue this in the fall on a TRO, preliminary injunction,
however they wished to proceed and they elected to let us go
forward. They said you are taking the risk and they wanted to
address this on the merits.

As I said, I think what we have here today is an academic
argument. I want to come back to it because I would like to go
to the procedural issue first, but I will have to say that all
the discussion today centers around two Coastal Act sectiens.
And I will twist my tongue on it, too, I have decne it for 27
years but the way I get around it is this. This case is not
about the Coastal Act, it's not about those code sections. It's
about Policy 5-6 and Section 177860 in the City's LCP and to
decide it otherwise would be to ignore the Commission's decision

and to ignore the LCP process.
26

THE COURT: T understand that is your basic argument.

MR. KAUFMANN: Let me start first with the procedural
issues. We had two of them. One, I am not going to dwell on.
That was the question of the failure to state a cause of action
against Mr. Grossman. The fact is his house predates the
Coastal Act. They concede, they raise no issues with respect to
his house. And he doesn't own 125 Indio. That's Mr. Cavanagh,
whe is here today.

So there is no cause of acticn stated against Mr., Grossman.
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But I think that the fact that he was named as a real party is
probably more telling on the issue of the failure to name the
City as the indispensable party. And the case that I would
bring to the Courts' attention that we cite was Sierra Club
versus California Coastal Commission, 95 Cal.App.3d. It's a
case where the Sierra Club, which is like this organization,
sued the Commission over the approval of redevelopment but they
failed to name the person whose real interest was at stake as a
real party and as a result, the court held that that failure to
do so in a timely manner, 68 days statute of limitations, barred
the action.

The City here is just like the real party is here. It owns
the land being eroded. Yecu can see it from the photo although
it doesn't really show all of it. I don't know if this helps,
Judge, but this is the seawall on the other side, this is Florin
Street. There is the indention for the Cavanagh residence and
then the Grossman residence here (indicating). The City
property is in this area here (indicating}. It's guite

substantial.
27

THE COURT: I really can't see it that well.
MR. KAUFMANN: May I approach? You can keep this if you
wish because I am going to use the other side, too.

Thank you. I will address another point.
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The City's property consists of the Florin Street LCP
designated distal point. It's a street in, it's a flush top,
it's a 42-inch drain, all of which without any dispute in this
case are in danger of collapse. And even if the petitioner
concedes that the City has a right to protect its property
because the improvements on it predate the Coastal Act, if the
Court were to agree with Surfrider and to overturn the
Commission's decision, the entire permit approval, not just a
piece of it will go by the by including the protection of the
City's property and the City would lose that opportunity to
protect its property.

Now, they named Mr. Grossman. They should have named the
City and is fatal to their case in my judgment.

50 they question what would the City have brought to the
table. If we are in court today, what would the City being
saying here in court. Well, we concentrate mostly on our own
private property. That's my client. I don't represent the
City. But you would have heard the City defend its property
rights. It may be equally important. You would have heard the
City jump up and down and say wait a second, why are we talking
about Sections 38235 and 30523, that is not our LCP, our LCP is
this document, the document with our own policies in it. And

they could have perhaps told you that there is a record on this.
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represent the City.

The flaw here is that they focused on the wrong statutes and
that's a problem. I think there is also a potential problem
with inconsistent judgments. If you were to rule in favor of
Surfrider and somehow read into the City's LCP a different date
for existing, the City or some other property owner who comes in
for a seawall later might disagree with that. They wouldn't
have been necessarily bound by a judgment.

While they ignore Sierra Club, they rely on the Deltakeeper
case, and I wanted to make clear that the Court understood there
is a real difference between these cases. Deltakeeper invelved
nonjoined parties that had a litigation agreement with
defendants that allowed them to vote and control litigation. We
don't have that here. The nonjoined parties actually conceded
that the defendants could fully represent their interests in the
litigation. We don't have that here. And Deltakeeper, the
defendants had an escape clause in the contract with the
nonjoining parties that would protect them in the event the
court struck down the environmental reported issue. We don't
have that here. The City doesn't have any protection.

Two other points I wanted to raise on this if I may. One is
that the petitioners had said that the City's permit had a
requirement that the real parties in interest indemnify the City
in the event of a challenge to the City's permit. They didn't

give you a cite to that but I will. It's at Volume II of the
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administrative record at Page 384, The City did have a
condition. But this was appealed to the Commission and as a

result of that, much like when the Supreme Court takes a case,
29

the Court of Appeal decision was vacated. And this is
elementary. It's a coastal case on this, City of San Diego
versus Coastal Commission, 119 Cal.App.3d at Page 228,
Section Footnote 3. Basically the only permit now is the
Commission's permit.

And the last point on indispensable party related to the
exhibit. The Court hit the nail on the head when it noted that
this property is indented. So when they say well, the City can
just go and issue itself an after-the-fact permit, it can't.

Was it studied? Actually, it was studied in the Cotton,
Shires report. I don't have that cite right in front of me but
Cotton Shires proposed the integrated seawall for a reason.
It's-- it's completely evident when you look at this. If the
City were to armor its part, Mr. Grossman were to armor his
part, it would cause the water to go right to the most -- to the
weakest spot of this bluff.

That's my argument on indispensable party.

THE COURT: All right.

MR. KAUFMANN: I want to talk briefly about --I think it's

really the only true issue on the merits -- the question of the
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LCP versus Section 30235, Frankly, there is no doubt that

Mr. Cardiff was passionate about this issue. He wrote an Law
Review article on it and this is his day to argue the Law Review
article. Yet you saw no reference to the sections that apply
here. You saw only sections that would apply if this was an
uncertified portion of the coast. Wrong statute, wrong standard
of review, wrong case to make this argument. The case simply

has no merit.
30

I guess in a sense, they failed to state a cause of action
in this case. What they have attempted to do is craft their own
definition of "existing" and then import that into the City's
LCP and say well, it's a default definition. And there is
really nothing in the record that supports that.

Certainly the City used the word “"existing" in its own
seawall policy but it did so during this entire periocd of time
when the Chief Counsel explained that the Commission interpreted
"existing” to mean existing at the time the application is being
considered. That's what the City intended when it approved
this, that is what the Commission -- that is how the Commission
applied it. And, in fact, there wouldn't have been any reason
why the City, in adopting its own seawall policy in 1993 is the
operative policy, would have intended "existing" to mean
existing as of January 1, 1977. Again, the Commission, itself,

never interpreted it that way so why should the City of Pismo
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Beach do that? And it is the city of Pismo Beach's document,
it's not the Coastal Act.

But by contrast, the City knew exactly how to qualify
"existing" in this LCP and cited an example of an ordinance
dealing with nonconforming uses where the City referred to
structural alterations to -- and I will quote -- "any buildings
or structures existing as of the date of the adopticn of this
ordinance." The point is the City could have done it, the City
didn't do it.

The petitioner suggests that somehow or ancother an LCP is a
rubber stamp for the Coastal Act. I have been doing this for 27

years, half on one side representing the Commission, half on the
31

other and I can tell you there is no LCP that is a mere rubber
stamp for the Cecastal Act. The fact is -- and this case
illustrates it -- knowledge and experience in this coastal
regulatory process is an evolving thing. It goes generally from
much looser back in the early 1988's to much more stringent
today and it comes with experience. And what was approved in
this LCP back then is different perhaps than what some other
city might come up with today or what the Commission might
certify.

It's true that this LCP does pick up portiens of 30235 and

30253 but I just wanted to compare two sections, compare Section
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30253, that's the one. You can't see it, I am sure it looks
like I am holding something up.

THE COURT: I know.

MR. KAUFMANN: It says "New development shall not in any way
require the construction of protective devices that would
substantially alter natural landforms along bluffs and cliffs.”
We know that. But that's not what S-6 said. 5-6 folds in those
concepts. S5-6 says "Design and construction of protective
devices shall minimize alterations of natural landforms."™ It's
really a less strict standard. In fact, the argument that they
are advancing, assuming that there was a conflict and we
completely disagreed with that, it wouldn't work if you apply
the LCP and the LCP control. So the lawsuit is misdirected, the
argument today I think is misdirected. But I would like to
address that and I will see if I can avoid duplicating the
argument because I recognize the Court has indulged us.

Let me just say this. The Legislature in 19 -- in 2882
32

rejected the Wiggins (phonetic) Bill. In the reply brief, they
say well, Wiggins was just a qualification of existing law.
When a bill is intended to be a clarification of existing law,
it says so. This one didn't. They say the bill wasn't
rejected, it was just placed on inactive status. Well, it was
proposed in 2002 and it wasn't adopted, it was rejected.

And lastly, they argue that the bill is irrelevant in
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determining the legislative intent and they are wrong on the
law. The parties really rely on two different principles here.
They rely on a case that says candidly that the California
Supreme Court is not clear on the issue of whether the failure
of the Legislature is determinative of legislative intent.

Here, we have a different rule and the reason is because we
are dealing here with a long continued administrative practice
and the Legislature is presumed to know of that practice. 5o
the governing rule is this. Where the Legislature acquiesces in
that administrative construction or practice, failing to take
any action towards its repeal of the amendment, that's a strong
factor indicating that the construction or practice is
consistent with legislative intent.

The Court made reference to the coastal policy provisions
that deal with the word "existing." I won't repeat them. The
Attorney General actually cited two from the chapter of the
Coastal Act dealing with port (phonetic) policies. Same thing,
Existing water depths, existing zoning requirements could not
possibly mean January 1, 1977.

Petitioners offered in their reply brief what they say were

numerous sections on this issue. In fact, there were four that
33

they cited but let me just give you the flavor of it because it

really doesn't help their argument.
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First was 30081(d), general legislative finding that refers
to "existing developed uses and future developments." They are
in context so the Legislature knew how to distinguish between
existing and future and it said so.

38007, nothing in the Coastal Act regarding meeting its
obligation related to housing imposed by existing law or any law
hereinafter enacted. VYes, it uses the word "existing"™ but
clearly the Legislature was able to differentiate.

When you look at Section 3 -- I am sorry. I am going to rap
this up real quick. When you look at 30235, you have to look at
this section in context. Before "existing" was added to this
section in the coastal bill, there was a sentence already in the
provision that said "Existing marine structures causing water
stagnation contributing to pollution problems and fishkills
should be phased out or upgraded where feasible."

Then the Legislature comes along in the very next bill
version and adds the word "existing.” They are forced to argue
that the word "existing marine structures" really means only
those structures that were in place on January 1, 1977. I pot
to tell you the evil here is whether these marine structures
caused water stagnation that contributes to pollution and
fishkills and it shouldn't matter whether they are replaced

in -- in 1977 or any time between then and now. The evil is the
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The Court actually made a comment that I thought was
34

interesting. There is this well-established principle cited by
bath parties here that great weight has to be given to the
administrative construction of those charged with the
enforcement and interpretation of the statute. And the rule
goes on to say the court will not depart from such construction
unless it is clearly erroneous.

On Page 9 of their opening brief, they say both arguments
are reascnable on their face. The Court says I think I could go
either way. That's not clearly erroneous so they cannot
prevail.,

The Commission has not vacillated. I think they really have
given you a partial quote they showed on the screen and, in
fact, the Commission’'s interpretation was the same at the time
they certified the Pismo LCP, at the time it acted on its
application and at the time it adopted the no future seawall
condition, If the Commission agreed that existing meant
something else, it would never have had to adopt a no future
seawall condition. It could have simply said sorry, it really
wasn't existing as of January 1, '77 so you are out of luck.
And so this is brought home by the Commission Chairman's
explanation in the record in Volume XI at Page 2026 where he
says about this condition, it really doesn't speak to the

different interpretation of the word "existing”, it simply
|
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speaks to the new process that the Commission adopted about that
time in terms of how we treat seawalls. And the Commission
Chief Counsel said yes, that's correct.

There has been a lot of discussion about the interplay of

these two sections and I am not going to repeat that. I will
35

say this. This case evidences that this is not an exact
science. If you look at Footnote 2 in the Attorney General's
brief, you will see the litany of reports that were done on this
and it didn't even include the Commission's expert, who is cof
more recent vintage than this exercise.

I am going to cleose with two points. I think petitioners
are really afraid to say this but I think that their position is
this. The threatened structure must fall into the ocean. But
there is nothing here in the legislative record to suggest that
that is what the Legislature intended, nothing to suggest that
the Legislature intended to jeopardize life and property of
those who simply happen to live on the coast or that the
Legislature intended to have a destroyed structure sitting up on
a bluff that everybody could see as a visual light., This is
part of the coastal resource. There is nothing to suggest the
Legislature intended to require a house chunk off the bluff and
dump all its debris, And imagine what the debris would consist

of: Glass, metal, wood, bricks, et cetera, et cetera. Dump it
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onto the beach or into the water where there are swimmers or
surfers. It could not have been the legislative intent but
that's the logical consequence of petitioner's argument.

And I think the argument is even further misguided because
in their brief, they make it clear that what they are directing
their concern at is single-family residential development. And
yet "structure" in Section 38235 doesn't only include houses.
It includes all sorts of public facilities. And that was a
point in the coastal plan in Volume XI at Page 1937 where it

said "to protect public facilities" -- and I can give you a
36

laundry list of public facilities, we have one here, the Florin
Street Vista Point -- "worthy of protection.” So I think they
are reading it too narrowly but frankly, I don't think it's
really the argument that is the true issue in this case. Thank
you very much.

THE COURT: Thank you. Mr. Gonzalez, Mr, Cardiff.

MR. GONZALEZ: Mr. Cardiff will respond.

MR. CARDIFF: I want to start my rebuttal regarding the
issue of joinder of Pismo Beach.

First of all, I believe that the Sierra Club case can easily
be distinguished. First of all, there the Sierra Club failed
to add the -- add the applicant -- the actual applicant for it.
And when they tried to add the applicant later, then the

applicant moved to dismiss it and based on 389. And of course,
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we don't see Pismo Beach here screaming about that they want to
be in this lawsuit.

And really, even if you lock at some of the other cases like
Save our Bay, in that case, you know, it was a landowner that
was specifically damaged because of the -- and it was
specifically identified in the Coastal Commission report. But
if you lock at scme of the other cases, specifically cases
from -- from this case -- from this jurisdiction such as the
Deltakeeper, you notice that it's prejudice that really was
looked at by the court.

If you look at, for example, the Save Qur Bay case, the Save
our Bay only -- only was suing the agency and the Port District
and the Port District didn't care who was -- who was actually

developing a port.
37

So it really comes down to prejudice. And, in fact, one of
the very interesting cases, if you look at -- and we did not
cite this because it just very minorly talks about 389, but if
you look at Citizens Association for Sensible Development of
Bishop Area versus the County of Inyo at 172 Cal.App.3d 151 at
157, they discuss an essential party and they discuss a very

similar issue. And I can provide you the case if you would
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MR, CARDIFF: Would you like the case provided to you right
now?

THE COURT: Any objection?

MR. KAUFMANN: No.

THE COURT: Sure.

MR. CARDIFF: One of the very interesting parts of this case
was that the -- the real parties in interest was named, was the
developer who actually was an escrow buyer of certain property.
And in that case, of course the citizen group challenged and
made declarations of its own and the court there looked at it
and said well, the persan who owns the land is really in the
exact same position as the escrow holder, the developer and the
developer is in court arguing vociferously and very ably that
this -- these mitigating (inaudible) are proper and therefore
the project should go forward.

Well, that's exactly what we have here. We have two
applicants, the two named applicants. Of course, the City of
Pismo wasn't really an applicant for the seawall project but

instead just a beneficiary, which are arguing vociferously first
38

of all that the LCP is what controls and that they deserve a
seawall under the Coastal Act or under the LCP or apparently
because they feel that we want their house to fall in the ocean,
which is not true. We would like them to move back from the

ocean. So really, it becomes a question of prejudice.
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And in this case, there is no prejudice because the --
because of Mr. Kaufmann, who is a very able attorney. And quite
frankly, I didn't get to see his case, which he claimed that the
indemnity provision is waived as soon as a Coastal Act case is
appealed to the Coastal Commission. But I believe that it is
important te note that I believe that the indemnity provision
would be enforced and Mr. Kaufmann would be up here representing
every single real parties in interest, including the City of
Pismo.

And I guess we have to ask would the City of Pismo bring
anything into this case? We have a very, very narrow issue.
They are going to be -- they are going to be relegated to either
what Mr. Kaufmann argued: That the LCP controls, or that the
Coastal Act states what the Coastal Commission is asking. 5o if
you look at the Deltakeeper case, which is contrelling, it is
out of the Sixth District and this Court of Appeal, they really
state that if somebody is representing with the same interest in
court, there is no prejudice to the real parties in interest.

And I do not believe -- I gquestion whether they are a
necessary party under the City of Inyo case. But I definitely
question whether they are an indispensable party because they

wouldn't bring anything. There is no extra evidence that they
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Regarding the Wiggins bill, I was there. We know how
pelitics works, don't we? 1It's not -- there are so many good
bills out there that don't get passed and there is a variety of
reasons. This bill was really to clarify the Coastal Act.
That's what the authar -- the author talking to me discussed.
And we discussed how we wanted to bring this bill forward. And,
in effect, if you loeck -- if you lock at the history of that
bill making it through the Legislature, you -- you would be
truly amazed because it passed almost unanimously out of the
Assembly by some Republicans and it passed out of the Natural
Resources Committee and the Appropriations Committee in the --
in the Senate. And we were actually quite surprised when it got
pulled off the schedule and we actually do not know why it
didn't come before the Legislature for a vote. But the case law
is pretty clear. If you are hanging a hat on the inaction of
the Legislature, that is a very weak hat to wear. So it really
is irrelevant.

Mr. Gonzalez, did you want to talk about the LCP issue?

MR. GONZALEZ: Your Honor, Mr. Kaufmann takes the majority
of his brief and his strongest statements today stating that
it's the LCP provisions that the Court should be focusing on,
that challenging these provisions of the Coastal Act are
improper procedurally. But what we have to ask ourselves is
what does the LCP say, what does it do to change the Coastal

Act's version of "existing"? And we to do that within the
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construct of the notion that the LCP must comply with the
Coastal Act, that it can be more stringent but it can’'t be less.

One word: Principle. It doesn't change what the word
40

"existing” means. When the Coastal Commission certified the LCP
back in 1984, we were in the midst of that 26-year period that
Mr. Faust, Chief Counsel, called before.

Now, it was characterized as a change in tactic but when we
go back and look at what it was that Mr. Faust actually said, he
said it was a change in interpretation. And if you look at the
transcript that was quoted, Chairman Reilly, when he brought --
he brought up the issue of whether this was, in fact, a
reconsideration of -- he said "It simply speaks to the process
that the Commission adopted about that time in terms of about
how you treat seawalls." Chief Counsel Faust said "Yes, that is
correct.” Chairman Reilly said "All right." Well, then Chief
Counsel Faust said "But that ultimately pertains to what is
existing.”

The entire discussion at the Coastal Commission was about
this issue of the Coastal Act. The conflict that was discussed
there, the decision that was rendered there was in the context
of what Mr. Faust called this change in interpretation. So to
simply say that because we didn't go and appeal the setback
pravision at the LCP stage does not change the fact that upon de

nove review at the Coastal Commission, this issue was squarely
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before the Commission and the facts are as we have presented
them here to you.

I think with that being said, we have addressed most of the
issues that they raised.

THE COURT: One more question. You pointed me to S-6 as
part of Pismo Beach's LCP. The argument isn't made but it just

crossed my mind. You are referring there to "existing." That
41

was certified as I recall in 1984, something like that, by the
Coastal Commission. Is there an argument that "existing” as it
relates to the LCP relates to acts that are existing as of 19842

MR. GONZALEZ: Well, I believe that --

THE COURT: Because that refers back,

MR. GONZALEZ: There is an argument, it's not a correct
argument. I think that the argument could be made that an LCP
interprets a provision of the Coastal Act in a way that is
inconsistent with the Coastal Act and thereby gains a right. I
don't think that there is anything in the law that would presume
that -- that conflict could be able to withstand.

You raised an interesting point earlier about when in the
process the public is supposed to come forward and challenge
these types of scenarios, these types of circumstances.
Geotechnical expertise is purchased. The public doesn't

purchase it, the applicant purchases it. And as we saw in this
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case, the applicant purchases essentially what they need. And
we have seen this time and time again throughout the coast and
that is why we are before you: Because we are sick of it. |
When they want to come forward with an application to put
their house on the bluff, the geologist comes forward as they
did here and says the retreat rate is so slow, two or three
inches, that vou could probably build ten feet away and it
wouldn't be a problem but we are going to be conservative and go
to 25, which is the legal limit. And then as soon they get that
house in and they have this up running of waves into that cliff
base c¢reating an undercutting or any kind of a change to the

base of their bluff -- you have to look at this picture very
42

closely. You can see that immediately south of 125 Indio, where
you have an undercutting of the base, that is when they come
forward for a seawall. And then they come forward saying that
is going to collapse and five or six feet is going to fall and
then my house will truly be in danger.

But, Your Honor, isn't it a little difficult to imagine 121
Indioc sitting there with an exposed gunite wall, two houses down
a seawall coming in, the Florin Street viewpoint falling apart
because of erosion. Are you going to tell me -- well, granted
it's the central coast -- that anybody believed that the coast
wasn't ercding here? Political decisions based on purchased

science are not what the Coastal Act is about and that's why we
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are here before you today. The administrative record is

factually as good as we could get to show when the same

geologist says oops, I made a mistake. Their action is against I
the geeclogist, not against the public's interest and the

public's right to access this beach and have it in perpetuity.

THE COURT: Mr. Cardiff.

MR. CARDIFF: Your Honor, I would like to also address the
question of -- of "existing" in other portions s of the Coastal
Act. First of all, I think that if you took a good look at the
statutes that, for example, Mr. Kaufmann and the Coastal
Commissian has cited, it's not quite as clear as they make it
out to be.

And I think that -- that our citation specifically in our
reply or response brief really points out all the different
statutes that -- that appear to be -- at least if you were

looking at it as "existing" meaning existing at that time. Sure
43

it might also say, you know, existing or future structures,
which even shows even more clearly that "existing" meant
existing at the time the Coastal Act was enacted.

Now, when it comes to -- if you can put on Coastal Act
Section 30235, the full section. Sorry. Passed it by.

THE COURT: There it is.

MR. CARDIFF: 38235, Okay. I have looked at this so long
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and quite frankly, I was -- I was confused by the last sentence
of "existing marine structures” for a very lang time. And I was
wondering well, why is "existing marine structures" even in
there, it doesn't even seem like it fits with everything else
unless you look at the title: "Construction altering natural
shoreline.” And I believe -- and when I am looking at that, I
g0 wow, "existing marine structures causing water stagnation
contributing to pellution problems and fishkills to be phased
out or upgraded where feasible." 1In other words, it is saying
that those existing marine structures that cause water
stagnation and pollution problems and fishkills are not entitled
to construction altering natural shorelines.

That even -- that shows even to a greater extent that this
is a grandfather clause. That last sentence is denying
grandfather clause -- grandfather status to those structures
that cause pollution, which makes tctal sense. They certainly
weren't talking about phasing out future structures, were they?
They were talking about phasing out those structures and not
allowing them to have revetments, breakwaters, groins, harbor
channels, seawalls or other such construction that alters

natural shoreline. That is really what they are talking about.
44

It's a denial of the grandfather status.

So in closing, first of all, we disagree that this is about

the LCP, the LCP must comply with the Coastal Act, the default
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definition of "existing" is the Coastal Act, Coastal Act
Section 3@235.

And finally, we do believe that the Coastal Commission's
interpretation first of all, it has -- it has changed. It was
required to be changed per the seawall condition. And the
current interpretation which they have right now creates a
conflict and it provides a very clear conflict. You can see the
pictures. You see what's happening at Pismo Beach, you see
what's happening at Pismo Beach. There is going to be another
new development that comes down and asks for a seawall in very
short order and there it is stacked up with red tiles right
there on 117 Indio on the other side.

I do have one other question to address. What is before us
today doesn’'t have anything to do with the integration of the
seawall, it doesn't. And that would be a completely different
issue. If the Coastal Commission had addressed that issue and
said that the only way to protect the -- the street and 121
Indio is by protecting this new development, that's a completely
separate issue than what we have today. The issue that we have
today is 125 Indio, new development. Thank you.

THE COURT: Mr. Cardiff, thank you.

Ms. Reynolds, Mr. Kaufmann.

MS. REYNOLDS: The only thing I am going to address is the
last point on existing marine structures, --

THE COURT: Yes.
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MS. REYNOLDS: -- the explanation that we heard from
Mr. Cardiff on the meaning of the second portion of 30235. And
I am not sure I quite understood his interpretation of that
section but I will tell you that existing marine structures can
refer to something like a breakwater or a groin, that the marine
structure sometimes causes water stagnation and in those
instances where it does cause that water stagnation, the section
is saying that it should be upgraded or phased out. So it
pretty simply, you know, just refers to that marine structure
that's not built correctly.

As to the other points, I feel that this side of the podium
has addressed everything that was raised.

THE COURT: All right, counsel. I told you before I am
going to take the matter under submission. What I would like
you to do is this. I will write an opinion fer you on this
because that seems to be what you are looking for.

How long would it take for you to get to me the order that
you think the Court should enter from your respective positions?

MR. KAUFMANN: When you say "order,” Judge, do you mean just
the form of the order?

THE COURT: No.

MR. KAUFMANN: You mean a written statement of decision?

THE COURT: You want a statement of decision, right. How
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long will that take?

As I understand it, given the structure here, ncthing is
going to happen to stop the seawall so there really isn't a time
limit on it,

MR, GONZALEZ: Your Henor, I think 3@ days would be
46

appropriate.

THE COURT: Does that work for you?

MS. REYNOLDS: That is fine,

MR. KAUFMANN: Should we submit it jointly on this side?

THE COURT: I will let you do it however you wish.

MR. KAUFMANN: Okay.

THE COURT: If you want to submit a joint one, that is fine.
If each one of you has -- if you want to submit a partial joint
plus a separate part that relates specifically to the real party
in interest, the Coastal Commission's individual points, that is
fine.

Today is the 2@th, right -- 19th. You want to have it
submitted on the 19th of November? Does that work?

MR. KAUFMANN: (Nods head up and down.)

THE COURT: Okay. One caveat. When you submit it, please
give me the disk that goes with it.

MS. REYNOLDS: The disk?

THE COURT: The disk, yes, either Word or Word Perfect,

preferably Word.
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So this matter will be deemed continued, then, to the 19th.
I would like to have it submitted simultaneously. And when you
file that with me on the 19th, it will be submitted as of that
date, and then I will get an opinion out to you as soon as I
can.

MR. GONZALEZ: Thank you for indulging us both in time and
with argument.

THE COURT: No. Appreciate it.

Incidentally there is a -- we ran over an hour. There is
47

going to be a court reporter cost.
MR. KAUFMANN: Thank you, Your Honor.
MS. REYNOLDS: Thank you,
THE COURT: Thank you all very much.
MR. GONZALEZ: Thank you, Your Honor.

---000---
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I, Christina T. Paxton, Official Court Reporter for the
Superior Court of California, County of San Francisco, do hereby
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That I was present at the time of the above proceedings;

That I took down in machine shorthand notes all proceedings
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That I thereafter transcribed said shorthand notes with the
aid of a computer;

That the above and foregoing is a full, true and correct ‘
transcription of said shorthand notes and a full, true and
correct transcript of all proceedings had and testimony taken;

That I am not a party to the action or related to a party
or counsel;

That I have no financial or other interest in the outcome
of the action.
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SAN FRANCISCO

SURFRIDER FOUNDATION, a California
nonprofit public benefit corporation;

Petitioner,
Vs,

CALIFORNIA COASTAL COMMISSION;
a California Public Agency;

Respondent.

WALTER CAVANAGH, an individual; and
GARY GROSSMAN, an individual; and
DOES 1 through 5, inclusive;

Real Parties in Interest.

Case No. CPF 03503643

STATEMENT OF DECISION DENYING
WRIT OF MANDAMUS

Hearing Date:  October 19, 2004
Dept.: 301

Time: 9:30 a.m.

Action Filed: October 5, 2003

The Honorable James L, Warren

INTRODUCTION

Petitioner’s First Amended Petition for Writ of Mandamus (*“wnit petition™) came on

regularly for hearing before this Court on October 19, 2004. Marco A. Gonzalez, Esq., and Todd

T. Cardiff, Esq., of the Coast Law Group, appeared on behalf of Petitioner Surfrider Foundation.

Alice Busching Reynolds, Deputy Attomey General, appeared on behalf of Respondent

California Coastal Commission. Steven H. Kaufmann, Esq., of Richards, Watson & Gershon,
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appeared on behalf of Real Parties in Interest Walter Cavanagh and Gary Grossman. The Pacific
Legal Foundation, which attempted to file an amicus curiae brief in support of Real Parties and
in opposition to the writ petition, did not appear at the hearing.! The Court, having reviewed and
admitted into evidence the Administrative Record, the Requests for Judicial Notice having been
granted, the briefs filed by the parties having been considered along with the oral argument of
counsel, now issues its Statement of Decision DENYING the writ petition.

In this case, Petitioner citallenges the Coastal Commission’s decision to approve, with
conditions, a combined retaining wall, seawall (“Seawall™) and bluff restoration project to
protect two residential structures at 121 and 125 Indio Drive and a City street end and vista point
in the City of Pismo Beach. The Commission found the project to be consistent with the
requirements of the Local Coastal Program (“LCP") adopted by the City of Pismo Beach,
including the seawall and bluff protection policies set forth in LCP Policy S-6 and Section
17.078.060 of the City’s LCP Implementation Plan. Petitioner asks this Court to construe
Sections 30235 and 30253 of the Coastal Act (Pub. Resources Code § 30000 et seq.), and
contends that Section 30235 permits seawalls only to protect structures that were “existing” as of
the effective date of the Coastal Act, which was January 1, 1977. Petitioner does not challenge
the right of the City of Pismo or Real Party Grossman to protect the City improvements or the
Grossman residence, both of which pre-date the Coasta! Act. Rather, Petitioner argues that the
Commission erred in its decision because it approved a seawall to protect the Cavanagh
residence, which was built more recently in 1998, obviously long after the effective date of the

Coastal Act.

As discussed below, the Court concludes that the writ petition must be DENIED. The
Court concludes that the reasonable interpretation of Section 30235 of the Coastal Act permits
the Comrnission to authorize seawall protection for structures that are “existing” at the ttme the
Commission makes its decision on an application for permit, not structures that were existing

when the Act was passed almost 30 years ago.

: The Pacific Legal Foundation's filing of its amicus brief shall be deemed 2 request to file the brief,
(...continued)

STATEMENT OF DECISION
12461-D0024797705v1 doc -2
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PROCEDURAL AND FACTUAL BACKGROUND

Real Parties Grossman and Cavanagh own existing homes on a bluff overlooking the
ocean in Pismo Beach. The Cavanagh residence, at 125 Indio Drive, is Iocated between the
Grossman residence downcoast at 121 Indio Drive and the City of Pismo Beach Florin Street
cul-de-sac and vista point upcoast. (8 AR 1292; 10 AR 1679-1684.) The Grossman residence
and City improvements were built prior to the effective date of the Coastal Act, January 1, 1977,
The Cavanagh residence was approved by the City of Pismo in 1997, and was constructed in
1997-1998. (1 AR 50-66; 11 AR 2102.)

The blufftop in this location lies 40 feet above mean sea level and consists of poorly
consolidated material that expert evidence demonstrates is susceptible to accelerating bluff
retreat from combined high tide and storm wave events that erode the base and face of the bluff,
as well as from groundwater discharge along the contact between the marine terrace and
underlying bedrock. (8 AR 1267, 1293; 11 AR 2083)

The City’s 1997 approval of the Cavanagh residence included an evaluation of bluff
erosion and a correspending assessment of sufficient setback requirements to ensure that the
project site would be stable given the estimated tate of bluff retreat. (11 AR 2084.) After
considering all available scientific evidence, the City required that the structure be set back 25
feet from the bluff face. (11 AR 2084, 2132.) The City considered this distance to be sufficient
based on evidence of a bluff retreat rate of two to three inches per year. (Id.) In light of the
predicted bluff retreat rate, the City determined that the 25-foot setback would ensure the safety
of the 125 Indio house for the estimated economic lifespan of the home. (11 AR 2086, 2102.)
The City’s decision was not appealed to the Coastal Commission.

The El Nino winter of 1997-1998 produced the wettest February on record since 1967.
Nearly 22 inches of rain feil on Central Califoria from late January through February 1993. (11
AR 2013.) As aresult, this particular area subsequently experienced unanticipated and

significant episodic bluff loss, some 5 feet of blufftop near the 121-125 Indioc Dnve property

(...continued)
which request is denied for failure to comply with this Court's procedures.
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line. (7 AR 1171; 8 AR 1278.) Large tension cracks formed in the blufftop, and active new
seacave formation at the bedrock-marine terrace interface, incising approximately 10 feet into
the bluff, revealed bluff failure and continuing substantial bluff retreat. (8 AR 1282, 1292-1293,
1424-1427.)

Following the El Nino storms, Real Parties conducted new studies, (11 AR 2087-2088.)
The new geological reports concluded that nearly four years after construction of the 125 Indio
residence, the structure was in fact at risk from erosion. (11 AR 2087.) Real Parties submitted
these reports with an application to the City for 2 seawall to protect both 121 and 125 Indio
Drive, as well as the City street end and vista point from further erosion. "On December 11,
2001, the City approved the construction of a continuous concrete secawall on and above the back
beach, with a width on the beach of 5-10 feet and a visible height of 9-11 feet.? (3 AR 379-443.)
Two Coastal Commissioners then appealed the City’s decision to the Coastal Commission. (4
AR 562-567.) By this time, the distances between the top of the bluff and the nearest part of the
Grossman and Cavanagh residences were only 13 feet and 19 feet, respectively, and the Florin
Street cul-de-sac and vista point was only 8.5 feet from the bluff. (8 AR 1266.)

The project then underwent additional geotechnical review — a report, “Geotechnical
Investigation Potential Seacliff Hazards,” prepared by Cotton, Shires & Associates, Inc., (Jan.
2003) (8 AR 1258-1402), a “Coastal Hazard Study” prepared by Skelly Engineering (Feb. 2003)
(8 AR 1420-1441), and a peer review by Earth Systems Pacific (Feb. 2003) (8 AR 1412-1419).
Each expert concurred in the conclusion reached by Cotton Shires (at 8 AR 1266, 1303, 13 14,
1325) that without seawall protection, the existing residences and the Florin Street street end and
vista point would be in imminent danger from erosion. (8 AR 1418-19, 1423.)

Cotton Shires recommended an “integrated” seawall to protect both houses and the Florin
Street cul-de-sac (designing the structure to “be integrated with (keyed into) existing adjacent

protective structures at the foot of Florin Street and 121 Indio Drive to avoid flanking™). (8 AR

? The Court notes that at the time of the application approximately the southeasterly two-thirds of the
property at 121 Indio Drive was already protected by a pre-existing shotcrete-rebar seawall (8 AR 1265, 1276, 1287,
1292), and eight other residences along Indio Drive also were already protected by shoreline protective devices -

{...continued)
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1348.) Based on further geotechnical recommendations, Real Parties amended their permit
application to redesign and scale back the seawall, so that instead of extending 5 to 10 feet on to
the sandy beach, the “structure would consist of a minimized, approximately 18-inches thick,
concrete-covered reinforced steel wall, with tie-backs.” (9 AR 1462, 1483.)

In March and April 2003, the Coastal Commission’s staff geologist, Mark Johnsson,
visited the site and analyzed all of the geological reports prepared for these properties to
determine whether the two residences were in danger from erosion. (10 AR 1835-1836, 1850-
1851.) He conciuded: “. ..[T]he analyses presented do, in my opinion, demonstrate that a. __
sufficiently low factor of safety exists to indicate that the structures are at risk. Most convincing
are the seismic analyses for both wedge-type or circular fajlure surfaces, which show that the
pseudostatic factor of safety drops below 1.0 within the footprint of both 121 and 125 Indio
Drive, as well as within the Florin Street cul-de-sac. The static analyses indicate a much higher
factor of safety, although a small portion of the structures at 121 Indio Drive, as well as the
Florin Street end, lie scaward of the 1.1 {or less) factor of safety line.” (10 AR 1851.)

On Tuly 17, 2004, the Commission’s staff prepared a comprehensive staff report and
recommendation on the project. {11 AR 2077-2121 (as revised at the hearing to reflect a
revision to special conditions, the “adopted staff report™).) The staff report systematically
analyzed the project for its conformity with the provisions of the City of Pismo Beach Local
Coastal Program, and reviewed the additional geotechnical evidence pointing to the unstable,
hazardous condition of the site.

On August 6, 2003, after a public hearing, the Commission voted to approve the project,
as amended, with a substantially revised and less intrusive seawall — an 18 inch wide, 15-20 feet
high, contoured, bluff-colored, vertical seawall along the toe of the bluff, with native vegetation
restoration of the upper bluff face and bluffiop, and replacement of the large storm drain outfall
that presently occupies the beach with a pipe that discharges through the seawall. (11 AR 1975-

2036.) The Commission imposed five standard conditions and 15 detailed special conditions

(...continued)
rock revetments, bulkheads and seawalls. (8 AR 1252, 1422; 10 AR 1673, 1682}
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requiring water quality improvements (a requirement proposed and paid for by Real Parties),
vista point improvements, beach sand supply, and an offer to dedicate a public beach access
easement. {11 AR 2091-2100.)

In its 45-page decision, the Commission found the project, as conditioned, to be in
conformity with the certified City LCP.} The Commission applied the City's LCP, including
Policy S-6, which mandates that a seawall be permitted only when necessary “to protect existing
principal structures . . . in danger from erosion.” (11 AR 2100, 2102-2105.) The Commission
noted that both residential structures were legally present at the site, and concluded that both
were “‘existing” and, based on substantial expert evidence, in imminent danger of erosion. (11
AR 2100-2105.) The Commission analyzed alternatives to the seawall (id, at 2105‘—2106), and
found that the project, as modified, is the superior alternative because, among other things, “it
minimizes the footprint [of the seawall} on the sandy beach, is much less visually intrusive, and
it addresses problems associated with the failed storm water outfall.” (Id. at 2106.) The
Commission further addressed and mitigated the potential impacts of the seawall on sand supply.
(Id, at 2106-2111.) To ensure compliance with the City’s certified LCP and the Coastal Act’s
public access and recreation policies (§§ 30210-30224), the Commission required Real Parties to
pay a $10,000 fee for vista point improvements and beach sand replenishment, and required Real
Party Grossman to offer to dedicate a beach access easement. (Id. at 1185-1186.) The
Commission found, after a review of expert reports and an independent peer review:

“This site presents some unique geologic conditions and facts that complicate the
degree of threat evaluation. The materials exposed in the bluff are highly
erodable, consisting almost entirely of nearly cohesionless sand. These erodable
materials are subject to wave attack, as the marine terrace deposits make up the
majority of the sea cliff. Because of this, there is little margin for error
determining risk in a no project, no revetment scenario. When all factors are
considered together, and evaluated in the context of an extreme storm event, the
Applicant’s consulting geotechnical engineers and geologist have concluded that
the existing residence is in danger of being undermined. The Commission’s

? Under the Commission's regulations, the staff report, with minor revisions to special conditions made at
the hearing, became the decision of the Commission. (Tit, 14 Cal. Code Regs., § 13096(b} {“Unless other specified
at the time of the vote, an action taken consistent with the staff recommendation shall be deemed to have been taken
on the basis of, and to have adopted, the reasons, findings and conclusions set forth in the staff report.’’).)
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geologist has concluded that the evidence is borderline regarding whether the
existing structure is ‘in danger from erosion’ at this time. But the fact that waves
now routinely impact an area that consists of poorly consolidated marine terrace
material indicates that, absent some form of shore protection, a clear danger from
erosion would exist in the very near future. To err on the side of protecting life
and property, it is prudent to conclude in this case that the existing structure(s] are
in danger from erosion.”

“As such, the residences qualify as an existing structure in danger from erosion
for purposes of section 8-6 ofthe certified LCP.” (11 AR 2104-2105; emphasis
added.)

At oral argument, the parties represented that the Coastal Commission has since
issued a coastal development permit for the project, and that the seawall has been
substantially completed to protect the existing residences and the City street and vista
improvements.

ANALYSIS

A. The Failare to Name the City of Pismo Beach as a Necessary and In dlspensab le
Party does not Bar the Action,

As a threshold procedural issue, Real Parties contend that the City’s property rights are
unavoidably intertwined with their seawall and bluff stabilization project, and that the City is
therefore a necessary and indispensable party to this action. Real Parties-in-Interest argue that
Petitioner’s failure to name the City of Pismo Beach is fatal to Petitioner’s action pursuant to
Code of Civil Procedure section 389. The court disagrees that the City is an indispensable party,
or that the action should be dismissed pursuant to section 389. Code of Civil Procedure section

389 states:

(2) A person who is subject to service of process and whose joinder will not depnve the
court of jurisdiction over the subject matter of the action shall be joined as a party in the
action if (1) in his absence complete relief cannot be accorded among those already
parties or {2) he claims an interest relating to the subject of the action and is so situated
that the disposition of the action in his absence may (i) as a practical matter impair or
impede his ability to protect that interest or (ii) leave any of the persons already parties
subject to a substantial risk of incurring double, multiple, or otherwise inconsistent
obligations by reason of his claimed interest. If he has not been so joined, the court shall
order that he be made a party.

(b) If a person as described in paragraph (1) or (2) of subdivision (a) cannot be made 2
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party, the court shall determine whether in equity and good conscience the action should

proceed among the parties before it, or should be dismissed without prejudice, the absent

person being thus regarded as indispensable. The factors to be considered by the court
include: (1) to what extent a judgment rendered in the person’s absence might be
prejudicial to him or those already parties; (2) the extent to which, by protective
provisions in the judgment, by the shaping of relief, or other measures, the prejudice can
be lessened or avoided; (3) whether a judgment rendered in the person's absence will be
adequate; (4) whether the plaintiff or cross-comp lainant will have an adequate remedy if
the action is dismissed for nonjoinder.

Using the analysis outlined in Deltakeeper v. Oakdale Irrigation Dist., 94 Cal. App. 4th
1092 (2001), the court finds complete relief can be afforded in the absence of the City of Pismo
Beach, because the issue before the court is whether the permit complies with Coastal Act
section 30235. The court, through its power of mandamus, has the ability to provide complete
relief to the parties present. Further, the court finds that persons already parties will not incur
inconsistent obligations by the absence of the City of Pismo Beach.

The real question is whether the absence of the City will, as a practical matter, impair or
impede its ability to protect that interest. Both the applicants for the project were named in the
lawsuit, and were highly motivated to uphold the seawall permit. The City is not an applicant 10
the project, and although the City reccived a benefit from the project, its interests were exactly
the same as the named Real Parties-in-Interest. Therefore, it is unlikely that the City would have
contributed anything outside of what was already present in the administrative record, and the
City would have been relegated to arguing the same points as the other real parties-in-interest.
Deltakeeper, supra, at 1107-08. As a practical matter the City’s ability to protect its interest in
this case has not been not impaired or impeded.

However, as in Deltakeeper v. Oakdale Irrigation Dist., this court continues the analysis
under section 389, notwithstanding that the City’s interest can be adequately represented by the

named Real Parties-in-Interest. The court finds that even if the City was impaired in its ability

to protect its interest. the City is not an indispensable party.
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Preliminarily, the court must be careful not to convert section 389 from a discretionary
power or rule of faimess into a burdensome requirement that thwarts rather than accomplishes
justice. Bank of California v. Superior Court, 16 Cal. 2d 5 16, 521 {1940). The first factor, “(1}
to what extent a judgment rendered in the person's absencc’ might be prejudicial to um or those
already parties” is the same analysis done under section 389 (a)(2). Deliakeeper, 94 Cal. App.
4th at 1107. As the court noted above, the City’s interests are adequately represented by the
named Real Parties-in-Interest. Most importantly, however, Petitioner will not have any remedy
if the éourt chooses to dismiss the case on the basis of section 389 due to the sixty-day statute of
limitations. Such factor weighs heavily against dismissing the action. Thus, in weighing the
factors outlined by section 389, equity and good conscience demand that the court allow the
action to proceed, regardless of the absence of the City of Pismo Beach.

B. The Petition is not Misdirected to Coastal Act Section 30233.

‘Real Parties in Interest and the Comumission also assert that the Court must deny the writ
petition because it challenges Section 30235 of the Coastal Act, which Real Parties contend is
not relevant here. Petitioner’s argument raises the purely legal question of the interpretation of
the term *“existing” structure in Section 30235 of the Coastal Act, which Petitioner contends must
mean “existing as of the effective date of the Coastal Act, January 1, 1977.” Real Parties and the
Commission argue that Section 30235 is inapplicable in this case because the City of Pismo
Beach has a certified Local Coastal Program (“LCP”) that the Commission acted upon on appeal
from the City’s decision on Real Parties’ application for a coastal development permit and,
following certification, the LCP govems this application, not the Coastal Act. As noted below,
however, as a practical matter, the Court will be faced with a legal interpretation of the term
“existing” no matter which statute is under consideration.

The applicable statutory framework is as follows: The Coastal Act requires each local
government within the state’s coastal zone to prepare a LCP containing a land use plan and

implementing ordinances designed to promote the Act’s objectives of protecting the coastline
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and its resources and to maximize public access. (§§ 30001.5, 30512, 30513.) The precise
content of each LCP is to be determined by the local government, in consultation with the
Commission and with full public participation. (§ 30500(c}.)

Of course, Local Governments may “adopt and enforce additional regulations, not in
canflict with the act, imposing further conditions, restrictions or limitations with respect to any
land or water use or other activity which might adversely affect the resources of the coastal
zone.” Pub. Res. Code § 30005. Thus, while an LCP can be more testrictive than the Coastal
Act, it cannot be less reéui_c;tivc. “The Coastal Act sets the minimum standards and policies
with which local governments within the coastal zone must comply.” Yest v. Thomas, 36 Cal. 3d
561, 572 (1984). The Coastal Act is the primary law from which the LCP arises.

Pismo Beach’s LCP Policy S-6 essentially mirrors Public Resources Code section 30235,
stating, in relevant part, “Shoreline protective devices such as seawalls...shall be permitted only
when necessary to protect existing principal structures...” Thus, like the Coastal Act, it uses the
term “existing” prior to “structures,” without defining the term “existing.” The LCP does not
shed any light on the Coastal Commission’s interpretation of section 30235, now or at the time
of certification of the LCP. Because the LCP uses the same term as the Coastal Act, it must be
presumed to have the same meaning. Clearly, it would not be proper for the LCP’s definition of
“existing” to be less restrictive on development than the Coastal Act. Yost, 36 Cal. 3d a1 572.
Further, in public hearing, the Coastal Commission clearly concentrated on the interpretation of
Public Resources Code section 302335, not the interpretation of Pismo Beach’s LCP Policy S-6.
(11 AR 2017-36). The Commission’s interpretation of section 30235 necessarily affects the
proper interpretation of Pismo Beach’s LCP.

C. The Commission’s Finding that the 125 Indio Residence is “Existing” Within the
Meaning of Section 30235 and 30253 was Reasonable and Within the Commission’s
Discretion,

The “touchstone” of statutory interpretation is legislative intent. (California Teachers

Assn. v. Governing Bd, of Rialto Unified School Dist. (1997} 14 Cal.4th 627, 632.) In

evaluating the meaning of a statute, the aim shouid be the ascertainment of legislative intent so
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that the purpose of the law may be effectuated. (Select Base Materials, Ing. v. Board of

Equalization (1959) 51 Cal.2d 640, 645.) “In construing a statute, the court’s first task is to look
to the language of the statute itself. When the language is clear and there is no uncertainty as to
the legislative intent, the court looks no further and simply enforces the statute according to its

terms.” (DuBois v. W.C.A.B. (1993) 5§ Cal.4th 382, 387-88; citations omitted.)

Petitioner argues that the language of Section 30235 is ambiguous. (Petr. Opening Brief
at 9:5-6.) However, the Court has reviewed Section 30235, and finds that, in context, the
language in question is not ambiguouns: Section 30235 states: *'. .. [Sjeawalls. . . shall be

permitted when required . . . to protect existing structures . . . in danger from erosion, and when

designed to eliminate or mitigate adverse impacts on local shoreline sand supply. . . .”
(Emphasis added.) The Section draws a reasonable distinction between structures merely
proposed by an applicant (for which seawall protection is not mandated), and those that are
“existing” and require protection because they are in danger from erosion. By its terms, Section
30235 applies only to the latter.

The record before the Court demonstrates that this reading of Section 30235 conforms to
the Commission’s long-standing administrative construction of the section. Although the Court

exercises independent review over questions of law (see ¢.g.. Crocker National Bank v. City and

County of San Francisco (1989) 49 Cal.3d 881, 888), “courts must give great weight and respect

to an administrative agency’s interpretation of a statute governing its powers and

responsibilities.” (Mason v, Retirement Board of the City and County of San Francisco (2003)

11 Cal.App.4th 1221, 1228.) “Consistent administrative construction of a statute, especially
when it originates with an agency that is charged with putting the statutory machinery mto effect,

is accorded great weight.” (Id.; see also Yamaha Corp. of America v, State Board of

Eqgualization (1998) 19 Cal.4th 1, 12 (explaining that evidence that an agency’s statutory
construction has been consistent weighs in favor of affording deference to the agency’s
interpretation).)

In this case, the Commission authorized the seawall at issue, finding that the residences at

both 121 and 125 Indio Drive were existing structures because they were legally there at the time
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the Commission was making its decision. As the Commission’s Chief Counsel explained in
testimony at the administrative hearing, this determination is consistent with the long-standing
practice of the Commission. (11 AR 2018-2019.)

Petitioner cites other portions of the Chief Counsel’s testimony, claiming that the
Commission has “vacillated” in its interpretation of “existing structure.” (Petr. Opening Brief at
pp. 15:2-16:6.) Although the cited testimony does refer to a change in interpretation, the context
of this statement and the ultimate Commission vote, adopting a finding that the Cavanagh house
is “‘existing,” shows that the purported “change’ was the Commission’s more recent practice of
incorporating a “no future seawall” condition in permits for new bluff-top development, not a
change in the interpretation of “existing structure.” (11 AR 2018-2019.) As the Commission’s
Chairman explained: “It really doesn’t speak to any different interpretation of the word
‘existing.’ It simply speaks to the new process that the Commission adopted about that time, in

terms of how we treat seawalls.” (11 AR 2026; see also Chief Counsel’s response: “Yes, that is

correct.”.) Indeed, the Court notes that there would have been no need for a “no future seawall”
condition if the Commission simply had agreed with Petitioner’s interpretation. Equally
important, Petitioner provided no evidence of any Commission decision that included a finding
that a post-Coastal Act structure, built pursuant to a coastal development permit issued under
either the Coastal Act or a local coastal program, is nof an existing structure.

In the absence of any evidence that the Commission has strayed from its consistent
interpretation of “existing structure” as meaning any structure legally present at the time its
decision is made, the Court concludes that the Commission’s interpretation is entitled to great
weight and applies the standard set forth in Mason v. Retirement Board of the City and County

of San Franeisco. supra.

To advance its argument, Petitioner would, in effect, re-write Section 30235 to provide its

applicability only to “‘structures existing as of January 1, 1977. . . .” The Surfrider Foundation
argues that section 30235 is a grandfather clause intended to protect solely those structures built

prior the enactment of the Coastal Act. In other words, the term “existing structure” means those
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structures existing at the time the Coastal Act was enacted. All other structures are “new
development” within the meaning of Public Resources Code section 30253, and “shall...[not] in
any way require the construction of protective devices that would substantially alter natural
landforms along bluffs and cliffs.” Petitioner argues the Coastal Commission’s interpretation
creates a conflict between Public Resources Code sections 30235 and 30253. As will be shown,
Petitioners interpretation of “existing” structures does not fit with the statutory construction of
the Coastal Act.

The legislative intent of Section 30235 can be discemed from review of the Coastal Act
as a whole. A statute must be read “with reference to the entire scheme of which it is a part so

that the whole may be harmonized and retain effectiveness.” (People v. Pieters (1991) 52 Cal.3d

894, 899: see also Calatayud v. State of California (1998) 18 Cal.4th 1057, 1064.) “{I]t is a well-

established tule of construction that when a word or phrase has been given a particular scope or
meaning in one part or portion of a law it shall be given the same scope and meaning in other

parts or portions of the law.” (Stillwell v, State Bar of California (1946) 29 Cal.2d 119, 123.)

While Petitioner focuses exclusively on the seawall policy in Section 30235, there are
numerous other policy provisions in the Coastal Act, enacted at the same time, which similarly
use the word “existing” to refer to existing conditions such as “existing water depths” (§
30705(b)), “existing water quality” (§ 30711(a)(3)), “existing zoming requirements” (§
30610(g)(1)), “existing administrative methods for resolving a violation [of the Coastal Act]”
(30812(g)), and “diking, dredging, or filling in existing estuaries and wetlands.” (§ 30233(c)).
(See also Pub. Resources Code §§ 30233(a)(2), 30233(2)(5), 30234, 3023 6,30250(a).) Nowhere
in any of these provisions is there any indication that the Legislature intended to limit the
Commission’s review to water depths, water quality, zoning requirements, administrative
methods, or estuaries and wetlands only that existed as of January I, 1971.

In addition, Section 30235 itself refers to phasing out of “{e]xisting marine structures.”

As noted, the Section provides:

“Revetments, breakwaters, groins, harbor channels, seawalls, cliff retaining walls,
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and other such construction that alters natural shoreline processes shall be
permitted when required to serve coastal-dependent uses or to protect existing
structures or public beaches in danger from erosion, and when designed to
eliminate or mitigate adverse impacts on local shoreline sand supply. Existing
marine structures causing water stagnation contributing to pollution problems and
fishkills should be phased out or upgraded where feasible.” (§ 30235; emphasis
added.)

The underscored portion of Section 30235, which pertains to “existing marine
structures,” was already in the legislative bill that gave rise to the Coastal Act at the time the
word “existing” was added to the portion of the policy addressing scawalls. (Real Parties’ RIN,
Exh. 3.) The Court concludes that it would not have been rational for the Legislature to
discourage only those “existing marine structures™ constructed as of the effective date of the
Coastal Act. The evil sought to be remedied ~ when such structures cause water stagnation that
contributes to pollution problems and fishkills - would pertain equally to more recently approved
and constructed “marine structures.” Nothing in the legislative record presented to the Court
suggests that the addition of the term “existing” in the case of seawalls was intended to have
some different meaning from the identical word used elsewhere in the Section, or to apply the
policy to “existing marine structures” as of January 1, 1977, but not to “existing marine
structures” approved and constructed between January 1, 1977 and 2004. The Legislature
certainly could have defined “existing” by date if it wished; however, it did not. When viewed in
light of the aforementioned Coastal Act provisions, including Section 30235 itself, it is
reasonable to interpret the term “existing structure” to refer to currently existing structures, rather
than structures existing as of the effective date of the Coastal Act, Janunary 1, 1977.

The Court notes further that, unlike Section 30235, other provisions of the Coastal Act
specifically include a date to clarify the term “existing” to mean “as of the effective date of the
Coastal Act, January 1, 1977" or some other date. Section 30610.6, refers to existing legal lots,
but specifically limits the application of the section to any “legal lot existing . . . on the effective
date of this section.” Similarly, in Section 30614, the Act refers to “coastal development permit

conditions existing as of January 1, 2002.” Thus, when the Legislature intended to limit the tenm
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“existing” to a certain point in time, it did so specifically.*

Petitioner cites a handful of other Coastal Act sections that also use the term “existing,”
and contends that the term is “clearly usefd] . . . to mean ‘existing at the time of enactment.””
(Peir. Reply to Respondent’s Opposition at p. 6 (citing Pub. Resources Code §§ 30001(d),
30004(b), 30007, and 30103.5).) But, the code sections cited are not analogous to Section
30235. Unlike Section 30235, three of the provisions cited by Petitioner (§§ 30001(d), 30004(b)
and 30007) are legislative findings and declarations in Chapter 1 of the Coastal Act, which
reflected the then present thinking of the Legislature. In contrast, Section 30235, like the code
sections cited above using the term “existing” to mean present conditions, is 2 policy statement
in Chapter 3 of the Act intended to provide direct requirements applicable to administrative
decisions on an on-going basis. In two of the sections cited by Petitioner, the Legislature
expressly distinguished between “existing” and “future” developments or laws. {§ 30001(d}
(“existing developed uses, and future developments”); § 36007 (“existing law or any law
hereafter enacted”).) Section 30103.5(b) does not clearly refer to the effective date of the
Coastal Act. That section was enacted as an amendment to the Coastal Act in 1978; there is no
indication that use of the term “existing” was meant to refer back to January 1, 1977, a year
before Section 30103.5 was enacted. Lastly, Section 30004 refers to coordinating activities of
any “existing [state] agency.” However, nothing in the section suggests it was intended to limit
its provisions only to agencies whose jurisdiction might overiap as of the effective date of the
Coastal Act. (See e.g., § 30419, which the Legislature added in 1984 to deal with the
overlapping jurisdiction of the Commission and the Department of Boating and Waterways.)

Petitioner further contends that, without limiting the term “existing” to pre-Coastal Act
structures, Sections 30235 and 30253 are conflicting, The Court concludes, however, that the

plain language of these sections shows that there is no conflict and they are easily harmonized.

* Other provisions of the Coastal Act cite the effective date of the Agt, showing that the Legislature added
specific languzge when it intended to refer to that date. {See e.g,, Pub, Resource Code § 30600(a) (“on or after
January ¥, 1977, any person wishing to perform or undertake any development in the coastz] zone . . , shall obtaina
coastal development permit”); § 30608 (no person who bas obtained a vested right for development “pricr to the
effective date of” the Coastal Act is required to obtain approval of the development under the Coastal Act.)

STATEMENT OF DECISICN
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5 The Court notes that LCP Policy S-6, which is applicable here, is worded somewhat differently:
(...continued)
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Opening Brief at p.12:22-24.) With the term “existing,” Section 30235 prevents a permit
applicant from requesting a seawall as a component of an application for a new blufftop
structure. If “existing” is omitted from Section 30235, an applicant could ask the Commission to
approve seawalls for any proposed structures that meet the additional requirements of the
Section. In other words, an applicant could request a scawall as part of an application for a new
development project when erosion of the development site could not otherwise be prevented.
Thus, the term “existing,” meaning existing at the time seawall approval 1s being sought, is
essential to limit seawall approval to protection of structures existing at the time of the approval,
thereby harmonizing Sections 30235 and 30253.¢ The Court concludes that this 1s a reasonable
construction of Section 30235, and that the Commission did not err in concluding that the
residences at 121 and 125 Indio are “existing” under that provision.
CONCLUSION
For all the reasons set forth herein, Petitioner’s First Amended Petition for Writ of

Mandamus is denied, along with its request for attorney’s fees and costs.

Dated: ;//& /ﬂ {op

udge oA

...continued)
“Design and construction of protective devices shall minimize alteration of natural landforms.” (Emphasis added.)

$ The Court notes that Petitioner's argument is directed principally to seawalls that are proposed to pratect
existing private residential structures. (Petr. Opening Brief at pp. 17:19-20.) However, the word “structure™ in
Section 30235 is broad and unqualified, The seawall protection mandated by Section 30235 extends to all sorts of
“existing structures,” including existing oceanside roads and highways, oceanfront parking lots, permanent lifeguard
facilities, beachfront recreational complexes and visitor-serving uses, coastal vista points, and public accessways on
bluffiops. As noted, the California coast is not static, and nothing in the Coastal Act or its legislative history
remotely suggests that the Lepislature intended to foreclose protection where such “existing structures™ are
threatened by imminent erosion. Bven the Coastal Plan, which the Commission submitted 1o the Legislature under
the 1972 Coastal Act (Pub. Resources Code § 30002), explained that shoreline structures should be permitted as
necessary to “protect existing buildings and public fagilities.” (11 AR 1937; emphasis added.)

STATEMENT OF DECISION
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AMENDED IN SENATE AUGUST 26, 2002
AMENDED IN SENATE JUNE 5, 2002

CALIFORNIA LEGISLATURE—2001-02 REGULAR SESSION

ASSEMBLY BILL No. 2943

Introduced by Assembly Member Wiggins

February 25, 2002

An act to amend Section 30235 of the Public Resources Code,
relating to the California Coastal Commission.

LEGISLATIVE COUNSEL'S DIGEST

AB 2943, as amended, Wiggins. California Coastal Commission:
local government: construction.

Existing law requires any person wishing to perform or undertake
any development in the coastal zone to obtain a coastal development
permit from the California Coastal Commission or from a local
government. Existing law requires revetments, breakwaters, groins,
harbor channels, seawalls, cliff retaining walls, and other such
construction that alters natural shoreline processes to be permitted when
required to serve coastal dependent uses or to protect existing structures
or public beaches in danger from erosion and when designed to
climinate or mitigate adverse impacts on local shoreline sand supply.

This bill would provide that seawalls, cliff retaining walls, seacave
fills, and other construction permitted for the purpose of protecting an
existing structure, as defined, shall only be permitted if designed to
eliminate or mitigate adverse impacts on natural shoreline processes
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AB 2943 —2—

and only for so long as the structure has a useful economic life, but in
no event any later than January 1, 2051.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: no.

The people of the State of California do enact as follows:

SECTION 1. Section 30235 of the Public Resources Code is
amended to read:

30235. (a) Revetments, breakwaters, groins, harbor
channels, seawalls, cliff retaining walls, and other sueh
construction that alters natural shoreline processes may shall be
permitted when required to serve coastal-dependent uses or to
protect existingstraetures—or public beaches in danger from
erosion and when designed to eliminate or mitigate adverse
impacts on local shoreline sand supply. Existing marine structures
causing water stagnation contributing to pollution problems and
fishkills should be phased out or upgraded where feasible.

(b) Seawalls, cliff retaining walls, seacave fills, and other
construction that alters natural shoreline processes shall be
permitted to protect an existing structure in danger from erosion
only when designed to eliminate or mitigate adverse impacts on
natural shoreline processes while that structure has a remaining
useful economic life. A seawall, cliff retaining wall, seacave fill,
or other construction permitted pursuant to this subdivision shall
not be permitted on and after January I, 2051.

(c) For the purposes of this section, the following terms have
the following meaning:

(1) “Existing structure’” means a structure that has obtained a
vested right as of January I, 1977, the effective date of the
California Coastal Act of 19786,

(2) “Vested right” means that substantial construction was
performed and that substantial expenditures were incurred in good
Jaith reliance on either a building permit or final discretionary
approval, whichever is applicable.
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COMPLETE BILL HISTORY

BILL NUMBER : A.B. No. 28543

AUTHOR : Wiggins

TOPIC : California Coastal Commission: 1local government: construction.

TYPE OF BILL

Inactive

Non-Urgency

Non-Appropriations

Majority Vote Required
Non-State-Mandated Local Program
Fiscal

Non-Tax Levy

BILL HISTORY

2882

Nov, 3@ Died on Senate inactive file.

Aug. 30 To inactive file on motion of Senator Chesbro.

Aug. 27 Read second time. To third reading.

Aug. 26 Read third time, amended. To second reading.

Aug., 7 Read second time. To third reading.

Aug. 6 From committee: Be placed on second reading file pursuant to Senate
Rule 28.8.

July 1 In committee: Hearing postponed by committee.

June 18 In committee: Hearing postponed by committee,

June 11 From committee: Do pass, and re-refer to Com. on APPR.
Re-referred. (Ayes 6. Noes 3.).

June 5 From committee chair, with author's amendments: Amend, and re-refer
to committee. Read second time, amended, and re-referred to Com.
on REV. & TAX.

May 9 Referred to Com. on N.R. & W.

May 2 In Senate. Read first time. To Com. on RLS. for assignment.

May 2  Read third time, passed, and to Senate. (Ayes 58. Noes 7. Page
5858.)

Apr. 29 Read second time. To third reading.

Apr. 25 From committee: Do pass. (Ayes 23. Noes 8.) (April 24).

Apr. 5 From committee: Do pass, and re-refer to Com. on APPR.
Re-referred. (Ayes 18. Noes 8.} (April 8).

Apr. 2 In committee: Hearing postponed by committee.

Mar. 14 Referred to Com. on NAT. RES.

Feb. 26 From printer. May be heard in committee March 28.

Feb. 25 Joint Rule 54 (a) suspended. Assembly Rule 49{a) suspended. Read

first time. To print.
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AB-1129 Coastal resources: structures: beach access and protection. (z017-2018]

SHARE THIS: n c Date Published: 04/26/2017 09:00 PM
AMENDED IN ASSEMBLY APRIL 26, 2017

AMENDED IN ASSEMBLY MARCH 09, 2017

CALIFORNTA LEGISLATURE— 2017-2018 REGULAR SESSION

ASSEMBLY BILL NO. 1129

Introduced by Assembly Member Mark Stone

February 17, 2017

An act to amend Sections 30235, 30624, and 30821 of the Public Resources Code, relating te coastal
resources.

LEGISLATIVE COUNSEL'S DIGEST

AB 1129, as amended, Mark Stone. Coastal resources: structures: beach access and protection.

Existing law, the California Coastal Act of 1976, provides for planning and regulation of development In the
coastal zone, as defined. The act specifies planning and management policies for the location of new residential,
commercial, and industrial development in the ceastal zone.

The act requires the permitting of revetments, breakwaters, groins, harbor channels, seawalls, cliff retaining
walls, and other such construction that alters natural shoreline processes when required to serve coastal-
dependent uses or to protect existing structures or public beaches in danger from erosion and when designed to
eliminate or mitigate adverse impacts on local shoreline sand supply.

This biill would also require that the permitted construction of those structures be consistent with the policies of
the act, including policies regarding protection of public access, shoreline ecology, natural landforms, and other
impacts on coastal resources, and would define the term “existing structure” for the purposes of those
provisions.

The act requires any person wishing to perform or undertake any development in the coastal zone, as defined, to
obtain a coastal development permit, but exempts from these requirements specified emergency projects
undertaken, carried out, or approved by a public agency, as prescribed.

This bill would specify that any emergency permit issued under those provisions is a temporary authorization
intended to allow the minimum amount of temporary development necessary to address the identified
emergency, and minimize any potential harm or adverse coastal impacts related to addressing the emergency.
The bill wogld specify that any subsequent development that is carried out that is beyond the scope of the
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emergency permit shall require a coastal development permit and is not subject to emergency authorization
granted under those provisions.

The act imposes specified civil penalties on a person, including a landowner, who is in viclation of the public
access provisions of the act for each violation of the act.

This bill would additionally impase those civil penalties on a person, including a landowner, who has placed or
caused to be placed an unpermitted shoreline protection structure—en-his—erherpreperty-tocated—in within the

coastal zone.

Vote: majority Appropriation: no  Fiscal Committee: yes Local Program: no

THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:

SECTION 1. (a) The Legisiature finds and declares all of the following:

{1) California beaches provide recreation opportunities for residents across the state, as well as visitors from
around the world.

{2) The coastal economy is based upon the maintenance of precious natural areas, beaches, parks, and urban
areas as tourist destinations, and their economic benefit to the state depends on protection of their scenic and
recreational value.

(3) As climate change occurs, much of the coast is under threat due to sea level rise and amplified coastal
erosion.

{4) The economic and environmental health of human and natural coastal communities depends on their
resilience and their ability to survive and rebound from adverse effects.

(5) In response to erosion and storm events, Californians have built seawalls, revetments, and other armoring
structures along more than 10 percent of California’s coast.

{6} Coastal armoring structures placed on eroding beaches prevent coastal ecosystems from migrating inland
and cut off sand supply by preventing natural erosion processes. The placement of these structures on coastal
lands also causes beaches to narrow and eventually disappear, diminishing coastal habitat.

{(7) Coastal armoring limits beach access, impedes coastal recreation, and causes increased erosion to
neighboring properties.

(8) A variety of alternatives to coastal armoring exist that use natural features and processes to protect property.
While these nature-based alternatives have been shown to cost less or about the same as armoring, they also
have the additional benefit of restoring and enhancing the natural character of the coast and ensuring coastal
heach access for the public.

(b) It is therefore the intent of the Legislature to provide clear direction and enhanced authority to the California
Coastal Commission to maximize the use of natural infrastructure to protect the state’s coastline, while
minimizing the use of ceastal armoring and its related negative impacts,

SEC. 2. Section 30235 of the Public Resources Code is amended to read:

30235. (a) Revetments, breakwaters, groins, harbor channels, seawalls, cliff retaining walls, and other such
construction that alters natural shoreline processes shall be permitted when required to serve coastal-dependent
uses or to protect an existing structure or public beach in danger from erosion and when that construction is {1)
designed to eliminate or mitigate adverse impacts on local shoreline sand supply, and (2) consistent with the
policies of this division, including policies pertaining to protection of public access, shoreline ecology, natural
landforms, and other impacts on coastal resources. Existing marine structures causing water stagnation
contributing to pollution problems and fishkills should be phased out or upgraded where feasible.

{b) For purposes of this section, and consistent with existing practice, “existing structure” means a structure that
is legally authorized and in existence as of January 1, 1977.

SEC. 3. Section 30624 of the Public Resources Code is amended to read:

hitps:#leginfo.legislature.ca.govifaces/billNavClient. xhtml?bill_id=201720180AB 1129
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30624. (a) The commission shall provide, by regulation, for the issuance of coastal development permits by the
executive director of the commission or, where the coastal development permit authority has been delegated to a
| local government pursuant to Section 30600.5, by an appropriate local official designated by resolution of the
local government without compliance with the procedures specified in this chapter in cases of emergency, other
than an emergency provided for under Section 30611, and for the following nonemergency developments:
improvements to any existing structure; any single-family dwelling; any development of four dwelling units or
less within any incorporated area that does not require demolition; any other developments not in excess of one
hundred thousand dollars ($100,000) other than any division of land; and any development specificaliy
authorized as a principal permitted use and proposed in an area for which the land use portion of the applicable
local coastal program has been certified. That permit for nonemergency development shall not be effective until
' after reasonable public notice and adequate time for the review of the issuance has been provided.

{b} If one-third of the appointed members of the commission s¢ request at the first meeting foliowing the
issuance of that permit by the executive director, that issuance shall not be effective, and, instead, the
application shall be processed in accordance with the commission’s procedures for permits and pursuant to the
provisions of this chapter.

fc} Any permit issued by a lecal official pursuant to the provisions of this section shall be scheduled on the
agenda of the governing body of the local agency at its first scheduled meeting after that permit has been
issued, If, at that meeting, one-third of the members of that governing body so request, the permit issued by the
local official shall not go into effect and the application for a coastal development permit shall be processed by
the local government pursuant to Section 30600.5.

| {d) No monetary limitations shall be required for emergencies covered by the provisions of this section.

{e} (1) An emergency permit issued under this section is a temporary authorization intended to allow the
minimum amount of temporary development necessary to address the identified emergency, and minimize any
potential harm or adverse coastal impacts related to addressing the emergency. Any subsequent development
that is carried cut that is beyond tihe scope of the emergency permit shall require a coastal development permit

and fs not subject to the emergency authorization granted under this section. Any development in the coastal
zone that is coverad under an emergency authorization granted pursuant to this section shall be removed at the ‘
end of the term of the permit unless authorized by a subsequent coastal development permit or a determination

that no permit is needed, and any area affected by the development shall be restored to its prior condition.

(2) Any violation of paragraph (1} shall constitute a knowing and intentional viclation of this division, subject to |
any penalties provided in Article 2 {commencing with Section 30820} of Chapter 2. |

SEC. 4. Section 30821 of the Public Resources Code is amended to read:

who is in violation of the public access provisions of this division, or who has placed or caused to be placed an
unpermitted shoreline protection structure, such as a seawall, revetment, retaining wall, or other like structure,

orrbiser-herpropertytocated-in within the coastal zone, is subject to an administrative civil penalty that may be
imposed by the commission in an amount not to exceed 75 percent of the amount of the maximum penalty

atthorized pursuant to subdivision (b) of Section 30820 for each violation. The administrative civil penalty may
be assessed for each day the violation persists, but for ng more than five years.

|
|
| 30821. (a) In addition to any other penalties imposed pursuant to this division, a person, including a landowner,

(b} All penalties imposed pursuant to subdivision (a) shall be imposed by majority vote of the commissioners
i present in a duly noticed public hearing in compliance with the requirements of Section 30810, 30811, or 30812.

(¢} In determining the amount of civil liability, the commission shall take into account the factors set forth in
subdivision (c) of Secticn 30820,

| {d) A person shall not be subject to both monetary civil liability imposed under this section and monetary civil |

i liability imposed by the superior court for the same act or failure to act. If a person who is assessed a penalty

| under this section falls to pay the administrative penalty, octherwise fails to comply with a restoration or cease
and desist order issued by the commission in connection with the penalty action, or challenges any of these
actions by the commission in a court of law, the commission may maintain an action or ctherwise engage in

| judicial proceedings to enforce those requirements and the court may grant any relief as provided under this
chapter,
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11426/21, 10:04 AM Bill Text - AB-1128 Coastal resources: structures: beach access and protection,

(e) If a person fails to pay a penalty imposed by the commission pursuant to this section, the commission may
record a lien an the property in the amount of the penalty assessad by the commission. This lien shall have the
force, effect, and priority of a judgment lien.

(f) In enacting this section, it is the intent of the Legislature to ensure that unintentional, minor violations of this
division that anly cause de minimis harm will not lead to the imposition of administrative penalties if the violator
has acted expeditiously te correct the violation.

fg) "Person,” for the purpose of this section, does not include a local government, a special district, or an agency
thereof, when acting in a legislative or adjudicative capacity.

(h) Administrative penalties pursuant to subdivision (a) shall not be assessed If the property owner corrects the
violation consistent with this division within 30 days of receiving written notification from the commission
regarding the violation, and if the alleged viclator can correct the violation without undertaking additional
development that requires a permit under this division. This 30-day timeframe for corrective action does not
apply to previous violations of permit conditions incurred by a property owner.

{i} The commission shall prepare and submit, pursuant to Section 9795 of the Government Code, a report to the
Legislature by January 15, 2019, that includes all of the following:

(1) The number of new violations reported annually to the commission from January 1, 2015, to December 31,
2018, inclusive.

{2) The number of violations resolved from January 1, 2015, to December 31, 2018, inclusive.

{3) The number of administrative penalties issued pursuant to this section, the dollar amount of the penalties,
and a description of the viglations fram January 1, 2015, to December 31, 2018, inclusive,

(j) Revenues derived pursuant to this section shall be deposited into the Violation Remediation Account of the
Coastal Conservancy Fund and expended pursuant to Section 30823.
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Date Action

02/01/18 Died on inactive file.

06/01/17 Ordered to inactive file at the request of Assembly Member Mark Stone.

05/18/17 Read second time, Ordered to third reading.

05/17/17 From committee: Do pass. (Ayes 9, Moes 7.} (May 17),

04/27/17 Re-referred to Com, on APPR.

04726417  From committee chair, with author's amendments: Amend, and re-refer to Com. on APPR. Read zecond time and amended.
04/18/17 From committee: Do pass and re-refer ko Com, on APPR, (Ayes 7, Noes 3. {April 17). Re-referred to Com. on APPR,
03/13/17 Re-referred to Com. on NAT. RES.

03/09/17 From committee chair, with author's amendments: Amend, and re-refer to Com. an NAT, RES. Read second time and amended.
03/09/17 Referrad to Com. on WAT. RES.

02/19/17 From printer. May be heard in committee March 21,

02/17/17 Read first time, To print.




Trial Court Ruling in
Casa Mira Homeowners Association v. CCC
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SAN MATEO CounTy

SUPERIOR COURT OF THE STATE OF CALIFOR \

COUNTY OF SAN MATEO
CASA MIRA HOMEOWNERS Case No. 19CIV04677
ASSOCIATION, et al., ‘ CEQA ACTION

Petitioners and Plaintiffs,
- Assigned for All Purposes to

VS. _ Hon. Marie S. Weiner, Dept. 2

CALIFORNIA COASTAL TENTATIVE DECISION AFTER

COMMISSION, et al., COURT TRIAL/HEARING ON
Respondent and Defendant. PETITION FOR WRIT

CALIFORNIA DEPARTMENT OF
PARKS AND RECREATION, et al.,
Real Parties in Interest.
' /

On October 12, 2022, a Court Trial/Heariné was held on the first and second
claims alleged in the Veriﬁéd Second Amended Petition for Writ of Administrative
Mandamus and/or Traditional Mandamus filed m 19CIV04677, in Department 2 of this
Court before the Honorable Marie S. Weiner. Thomas Roth, Esq. apf)eared on behalf of
Petitioners and Plaintiffs; Nicholas Tsukamaki, Deputy Attorney General appeared on
behalf of Real Party in Interéét California Department of Parks and Recreation; Joel
Jacobs, Deputy Attorney General, appeared on behalf of Respondents and Defendants

California Coastal Commission and Jack Ainsworth as Executive Director of the CCC;
1



Fran Layton of Shute Mihaly & Weiﬁberger LLP appeared on behalf of Real Party in
Interest City of Half Moon Bay; Antoinette Ranit of Wittwer Parkin LLP appeared on
behalf of Real Party in Interest Granada Community Services District; and Jennifer
Wendell Lentz of Folger Levin LLP appeared on behalf of Top of Mirada LLC and
Jennifer Thomas.

Counsel for the parties previously stipulated to set the Petition (first ahd second
“causes of action™) in 19CIV04677 for trial, and to bifurcéte and adjudicate later the
Complaint for inverse condemnation (third and fourth causes of action) in 19CIV04677.

Upon due consideration of the evidence set forth in the Administrative Record,
the Verified Petition and Answers, and the briefs and ore_ll arguments of counsel for the
parties, and having taken the matter under submission,

THE COURT T ENTATIVELY DECIDES AND ORDERS as follows:

The Petition is GRANTED. Respondent California Coastal Commission
committed abuse of discretion, committed prejudicial legal error, failed to make
necessary findings, and/or the findings made are not supported by the evidence; and
Respondent mandated “conditions” which are unreasonable and/or infeasible.

A Writ shall issue ordering Respondent California Coastal Commission to
VACATE and set aside its July 11, 2019 Deéisibn on Coastal Development Permit
Application No. 2-16-0784, and subsequent Commission Action on November 13, 2019;
and to rehear and consider CDP Application No. 2-16-0784 in light of, and éonsistent :
with, this Court’s rulings and determinations.

Petitioners’ Evidentiary Objections are SUSTAINED. On Petition for Writ
reviewing the decision of the CCC on a CDP permit, the Court should conduct such

review relying upon the Administrative Record, and not evidence that is not part of the
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Administrative Record. Sierra Club V. CCC (2005) 35 Cal.4™ 839, 863. There was no
motion to augment the record here. Petitioners’ Second Requests for Judicial Notice are
DENIED. Peﬁtioneré’ initial Request for Judicial Notice No. 1 is DENIED; and
Requests Nos. 2 and 3 that this Court take notice of the verified pleadings filed in this
lawsuit is GRANTED (but unnecessary, as the Court can-always consider the docket of
the case upon which it is ruling).

Respondent’s Requests for Judicial Notice are DENIED.

THE COURT T ENTATIVELY FINDS as follows:

Standard for Statutory Interpretation of the Coastal Act

Mére recently in the case of Surfrider Foundation v. Martins Beach 1 LLC (2017)
14 Cal.App.5™ 238, 251, the First Appellate District set forth the standard for statutory
interpretation of the Coastal Act:

“’ As in any case involving statutory interpretation, our

fundamental task here is to determine the Legislature’s intent so as to

effectuate the law’s purpose.” [Citation.] We begin by examining the

statutory language because the words of a statute are generally the most

reliable indicator of legislative intent. [Citations.] We give the words of

the statute their ordinary and usual meaning and view them in their

statutory context. [Citation.] We harmonize the \;arious parts of the

enactment by considering them in the context of the statutory fraxnéwork

as a whole. [Citations.] ‘If the statute’s text evinces an unmistakable

plain meaning, we need go no further." [Citation.] ‘Only when the

statute’s language is ambiguous or susceptible of more than one



reasonable interpretation, may the court turn to extrinsic aids to ssist in

interpretation.”” [Citation.] “When a provision of the Coastal Act is at
issue, we are enjoined to construe it liberally to accomplish its purposes
and objectives, giving the highest priority to environmental

considerations.” [Citation.]

Section 30235 of the Coastal Act Applies to All Developments and

Structures in CDP Application No. 2-16-0784

The CDP Application No. 2-16-0784, by Petitioner Casa Mira Homeowners
Association and by 2 Mirada Road Ownership Group, seeks to construct a tied-back
shotcrete seawall, 257 feet in leném by 2.5 feet in width, along with a public access
staircase along the bluff face, to replace existing emeréency riprap revetment (sometimes .
referred to herein as tﬁe Project). The seawall is to shore-up an eroding bluff, and thus to
protect four condominium buildings in the Casa Mira condo complex, and a multi-family
apartment building at 2 Mirada Road, and a segment of the California Coastal Trial, and
a sewer line of the Granada ‘Sanitary District — all located in the City of Half Moon Bay,
California.

Respondent California Coastal Commission rejected its Staff’s Recommendations
(whereby Staff recommended approval) and rejected its Staff’s Proposed Findings at the
hearing on July 11, 2019.

Of the 257 feet of seawall for the Project, Respondent California Coastal
Commission only approved 50 feet located at the 2 Mirada Road location, but no
protection of the California Coastal Trail or of the Casa Mira condo buildings.

Respondent CCC decided that Petitioner Casa Mira Homeowners Association’s buildings



were not entitled to any seawall protection under Section 30235, and neither is the
Granada Sanitary District sewer line; but decided that the 2 Mirada Road buildings are
subject to protection under the Coastal Act. Respondent further decided that the
California Coé.stal Trail is in' danger from erosion and is subject to protection under
Section 30235, but denied it seawall protection — deciding instead, that it is a “feasible
alternative” to simply move the Coastal Trail away ﬁoﬁ the ocean and place it behind
Petitioner’s buildings.

The key issue in this Petition proceeding is tile interpretation of Section 30235 of
the Public Resources Code, which states as follows:

Revetments, breakwaters, groins, harbor channels, seawalls, cliff
retaining walls, and other such construction that alters natural shoreline
processes shall be permitted when required to serve coastal-dependent
uses or to protect existing structures or public beaches in danger from
erosion and when designed to eliminate or mitigate adverse impacts on
local shoreline sand supply. Ekisting marine stnicturgs causing water
stagnation contributing to‘ pollution problems and fishkills should be
phased out or upgraded where feasible.

This Court finds that the statute is unambiguous, and the disputed terms are used
and to be interpreted in their ordinary, general, common sense meaning.

The phrase “shall be permitted” uses the future tense. The phrase “to protect
existing structures” uses words in a present tense. A natural and ordinary reading of the
statute is that if a structure exists presently, and the existing structure is now in danger
from erosion, a seawall or revetment shall be permitted (i.e., a permit shall be issued for

its construction) as long as the planned construction is also designed to eliminate or



mitigate adverse impacts on local shoreline sand supply. It is clear that the statute
supports people protecting their existing structures from the danger of property damage
due to sul;sequent erosion.

Respondent CCC advocates for a different interpretatioh. Specifically
Respondent takes the position that Section 30235 only applies to “structures” that
“existed” before the Coastal Act was enacted in 1976. It is Respondent’s position that the
Coastal Act should be interpreted such that all sea-side homes and buildings constructed
after 1976, if endangered by erosion, should be allowed to fall into the sea and be
destroyed, in complete deference to creation of beach sand by erosion of beach cliffs.

The Court finds that (i) Respondent CCC has misinterpreted an unambiguous
statute; (ii) Respondent is attempting to add lémguage to the statute; (iii) Respondent’s
interpretation is contrary to the stated pufposes of the Coastal Act; and (iv) Respondent’s
interpretation is unreasonable. !

Based upon Respondent’s own erroneous interpretation and application of Section
30235, Respondent here erroneously decided that Petitioner’s condo complex properties

and Granada’s sewer lines were not subject to Section 30235land were not entitled to any
seawall or other protection against erosion. Accordingly, Respondent failed to make any
ﬁﬂdmgs as to the propriety of the CDP Application as to Petitioner.

As for the California Coastal Trail, and obvious “coastal-dependent use”,
Respondent eﬁoneously concluded that a seawall or other protection against erosion was
not “required” — again misapplying Section 30235. Instead, Respondent decided that the

- subject portion of the Trail should stop being used, and instead moved to a different

location away from the sea. This proposition was created sui sponte by members of the



CCC, for which proposal Respbndent lacked substantive evidence to make any findings
that the Trail could so be moved. |

Respondent’s Interpretation of Section 30235 is Erroneous and Unreasonable

Respohdent CCC asserts that Section 30235 only applies to structures existing
prior to the 1976 enactmeﬁt of the Coastal Act, and relies upon multiple bases.

First, CCC asserts that the words “prior to tfxe enactment of the Coastal Act” or
‘ “priér to the enactment of this statute” should be implied within the stated term “éxisting
structures”. “Existing structures™ is not a defined term in fnhe Coastal Act, and 'this Court
had applied the term using common understanding. Adding language to a statute --
especially where, as here, the statutory language can be applied as written — is not
appropriate. The Coastal Act does not permit the Court to add limiting descriptive
phrases to its stated statutory language. Surfrider, at p. 253/

Indeed, Respondent CCC concedes that it previously interpreted and enforced
Section 20235 with the understanding that “existing structures” meant exactly what this
Court has found to be the meaning. Respondent CCC admits that it has only recently
changed its mind, and noW decided that it only means pre-Coastél Act buildings.

Second, Respondent argues that Legislative history should be considered in
interpretation of Séction 30235. The law is established that if a statute in unambiguous,
~ Legislative history is irrelevant. Surfrider, at p. 255 fn. 14 (“Because the plain language
of section 30106 controls, it is unnecessary to address appellants’ arguments based on the .
legislative hfstory of the Coastal Act.”) Even if there was an argument to consider it
here, counsel for all parties conceded ;hat there is no Legislative history specifically
regarding Section 30235 or any special meaning or purpose of the phrase “existing

structures” at the time it was enacted. Even the articles that Respondent asked the Court



to consider — as to which evidentiary objections are sustained — do not rely upon
Legislative history from tﬁe time of enactment of Section 30235. Section 30235 has
never been amended since its enactment.

Third, Respondent argues that Section 30235 must be read in conjunction with
Section 30253, and that such joint reading results in a conclusion that a seawall can never
be authorized. Although the Court agrees that the statutes should be read in harmony, the
Court finds that the construction of a sea\;vall to‘ protect “existing buildings”, including
those built after 1976, does not conflict with Section 30253.

Section 30253 states, in pertinent part: “New development shall do all of the
following: . . . (b) Assure stability and structural integrity, and neither create or contribute
significantly to erosion, geologic instébility, or destruction of the site or surrounding area
or in any way require the construction of protective- devices that would substantially alter
naturﬂ landforms along bluffs and cliffs. . . .”

Courts have a “duty to ‘harmonize’ the ‘various elements’ of the Coastal Act ‘in

order to carry out the overriding legislative purpose as gleaned from a réading of the

entire act.’ [Citations.]” Sierra Club v. California Coastal Commission (2005) 35 Cal.4®
839, 858.Sections 30235 and 30253 can easily be read in harmony. As an example, we
use the very simply example of a coast-side home. Section 30253 expressly applies to
new construction. If a person wants to build a new house on coast-side property, under
Section 30253, the person should not be allowed to build this “new development” in the
first place if iand stability and structural integrity would reQuire that a seawall (or other
fortification) be built at the same time as the house. Section 30235 expressly applies to
existing construction. If a person already had a house on coast-side property, i.e.,

development that had already been considered by authorities and approved to build and is



built, and the situation arises that subsequent erosion necessitates that a seawall (or other
fortification) be built to protect the existing (previously approved) home, then Section
30235 would allow such seawall construction.

Fourth, Reépondent argues that this Superior Court should simply defer to the
CCC'’s interpretation of tﬁe Coastal Act statutes, as it is a state agency. That is not the
law. Interpretation of a law, which is not a regulation propounded by that agency, is in
excess f its jurisdiction, ;‘because interpretation of a statute is purely a matter of law, the
final determination of the applicability of that law to the agency is outside the agency’s

jurisdiction. [Citations.]” California Administrative Mandamus §3.58.

In Yamaha Corp. of America v. State Board of Equalization 91998) 19 Cal.4" 1,
7, the Supreme Court held that an administrative body’s interpretation of a-statute may be
“entitled to consideration and respect by the court,‘however, unlike quasi-legislative
regulations adopted by an agency to which the legislature has confided the power to

29

‘make law,’”, it is the courts that have the final say on interpretation of statutes. “The
ultimate interpretation of a statute is an exercise of the judicial power . . . conferred upon
the courts by the Constitution and, in the absence of a constitutional provision, cannot be

exercised by any other body.” Yamabha, at p. 7, quoting from Bodinson Mfg. Co. v.

' California e. Comm. (1941) 17 Cal.2d 321, 326.

The Court finds that Respondent’s position is contrary to the stated purposes of
the Coastal Ac.t. Itis Respbndent’s position that all structures along the coast that
become endangered or unstable or damaged due to erosion shquld be allowed to
deteriorate and collapse. Respondent takes the position that the erosion of sea-side cliffs

creates beach sand, and that continued creation of a sandy beach is the ultimate goal —



and private property rights are insignificant. That is an unreasonable interpretation of the
Coastal Act.

Rather, the Coastal Act requires a weighing and consideration of protection and
enjoyment of nature and protection and enjoyment of private ;;roperty. In Section
30001(d), the Legislature found and declared: “That existing developed uses, and future
developménts that are carefully planned and developed consistent with the policies of this
division, are essential to the economic and social well-being of the people of this state
and especially to working persons employed within the coastal zone.” In Section
30001.5, the Legisla%ure found and declared that a basic goals of the state for the coastal
zone is to |

In addition, this Court notes that evidence was presented, and it is uncontested,
that Respondent CCC now regularly mandates that coast-side builders affirmatively
waive all rights to request fortifications un the future, under Section 30235; in order to
get a CDP approval by the CCC. No such waiver was requested or obtained as to the
structures and developments that are the subj ect of Petitioner’s CDP Application. Thus,
Respondent’s position is completely inconsistent: If Section 30235 allegedly only
applies to structures “existing” prior to 1976, then why is CCC requiring applicants to
affirmatively waive Section 30235 in order to obtain approval to build new structures
post-1976? The waiver condition makes no practical sense unless Section 30235 applies
in the first place.

Accordingly, Respondent’s “interpretation” of Section 30235 is rejected as
erroneous and unreasonable.

DATED:  January 10, 2023 %/Lg/

HON. MARIE S. WEINER
JUDGE OF THE SUPERIOR COURT
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DALL & ASSOCIATES

930 FLORIN ROAD, SUITE 200, SACRAMENTO, CALIFORNIA 95831 USA
T: ++1.916.392.0283 E: norbertdall@icloud.com

By Electronic Mail Sent to Commissioners and Staff
February 7, 2023 ITEM FRIDAY-18a

February 10, 2023
California Coastal Commission (Grossman, 121 Indio Drive, Pismo Beach)

455 Market Street, Suite 300

San Francisco, California 94105
Attn.:Kate.Huckelbridge@coastal.ca.gov
Dan.Carl@coastal.ca.gov

RE: REPLY TO THE STAFF REPORT FOR STAFF'S CDP APPLICATION 3-23-0014
(DATED JANUARY 27, 2023) AND REQUEST FOR COMMISSION ADJUDICATION
OF DEEMED FILED SEPARATE CDP AMENDMENT APPLICATIONS A-3-PSB-02-
016-A2 AND A-3-PSB-02-016-A3!

Dear Madam Chair, Commissioners, and Executive Director Huckelbridge,

The undersigned, together with expert geotechnical consultants Patrick Shires and John Wallace
of Cotton, Shires & Associates, Inc. (CSA) and Steven Kaufmann, Esq. of Nossaman, LLP,
represent Gary H. Grossman, Trustee of the Gary H. Grossman Trust. Together, we have
nearly 170 years of professional experience with the California coastal program.

1. Introduction. Our client is the sole owner of the shoreline property at 121 Indio Drive in the
Sunset Palisades neighborhood of the City of Pismo Beach. (APN 010-205-002.)> The parcel

1 Our client appreciates the time afforded by Executive Director Huckelbridge to this matter. The
unfortunately delayed release by Commission staff of its complex, lengthy, and inuendo-laden Item 18a
staff report on January 27, 2023 has required a high level of subsequent work by our client and his
representatives, including on nights and weekends, through today to reply to the staff report. As of mid-
day on February 7, 2023, we have not received the documents from Commission file 3-23-0014 that we
requested pursuant to the Public Records Act on February 1, 2023. The project site at 121 Indio Drive,
Pismo Beach also remains without the required notice of pending permit posting for “CDP application 3-
23-0014", and thus has denied required notice to the public that traverses the City’s Indio Drive upland
lateral public accessway through the Sunset Palisades area of Shell Beach and Pismo Beach.

2 The Commission and staff have neither the requisite real property interest in the parcel to lodge their
own CDP application with regard to it, nor any legislatively delegated plenary authority to a consolidate
unavoidably separately filed regular CDP amendment applications as a result of emergency conditions,
the Commission’s information requirements, or post-emergency CDP issuance permitting requirements.



extends between the Indio Drive right-of-way on the east and the 18.6-year epoch Mean High
Tide Line (MHTL of the Pacific Ocean in San Luis Obispo Bay on the west,3 and consists of the
bluff top area adjacent to the street, the undulated (recurved) bluff, and the beach.

The 1950's era pre-Coastal Act single-story single-family residence is a legal conforming use
located on the bluff top of the property, without available room for horizontal or vertical
expansion, or for relocation. The Commission effectively certified the City LCP for all areas in
its jurisdiction upland of the MHTL in April, 1984. CSA, based on site-specific investigation and
analysis, has rendered its further professional opinion that the necessarily sequenced and
separate Phase | sea cave and the Phase Il replacement cutoff wall were constructed to
landward of the MHTL, and all other proposed Phase Il components by design and location will
also be constructed upland of the MHTL.# Thus, the City's certified Local Coastal Program
constitutes the standard of review for coastal development permit review.

1. Introduction. Our client, as further discussed below, respectfully requests the Commission’s
recognition of his property’s unique site-specific facts, history, and project consistency with the
applicable standards of review, including as analyzed in the Commission’s findings of approval,
confirmed at trial and on appeal, that:

(@) the subject pre-Coastal Act residence, including as repaired and maintained with
all required permits, constitutes a “structure” under the meaning of City LCP Policy
S-6 and Coastal Act § 30235;

(b) the residence therefore qualifies for protection against marine erosion of the
property on which it is located, provided that such development conforms (as it
does) to the standards in certified City LCP Policy S-6 and its implementation
program;

(c) in 2003, the Commission — in full recognition that the LCP constitutes the
applicable standard of review for our client's application for proposed bluff
shotcrete facing,® cutoff wall, bluff drainage, and vegetation restoration

3 The property boundaries were recorded at the time of the subdivision that created the parcel in 1950.

4 Exhibit 1, CSA, Response to California Coastal Commission Staff report dated January 27, 2023,
RE: Coastal Development Permit Application Number 3-23-0014, 121 Indio Drive, Pismo Beach,
California (APN 010-205-002), dated February 7, 2023.

5 The approved bluff shotcrete facing includes steps and a patio, which provide essential monitoring,
maintenance/repair, and emergency access to the shoreline protective structures and the otherwise not
readily accessible beach public recreational easement that our client dedicated to the City.



(d)

(e)

(f)

development (in harmony with the Coastal Act's public access and recreation
standards) — in relevant part on de novo review on appeal in in CDP A-3-PSB-02-
016 approved the cutoff wall, bluff shotcrete facing (with the patio and steps), bluff
drainage system, and restoration of overhanging vegetation, with (1) conditions
that include (i) dedication to the City of the public recreational access easement
on the beach, (i) payment of a mitigation fee for Florin Street vista point public
access improvements and beach sand supply, (iii) requirement for maintenance
and repair of the shoreline protective components over the 75-year term of the
approved project description, (iv) regular monitoring of the authorized development
and reporting to Commission staff, for authorization of recommended maintenance
and repair and continuation of the CDP monitoring, repair, and maintenance
protocol during successive five-year periods, (v) a specific requirement that
changes to the approved project plans require a CDP amendment (rather than a
new CDP application),® and (2) a finding pursuant to CEQA that the project, as
modified by our client on appeal before the Commission and as conditioned by the
CDP, will avoid significant adverse effects on the environment;’

in 2004, the Commission issued the CDP after our client satisfied all of its
conditions precedent to issuance;

in 2005, Commission staff reviewed and approved CSA'’s as-built plans for the
bluff shotcrete facing,® cutoff wall, bluff drainage, and vegetation restoration;

In 2004-2005, our client and the Commission jointly and successfully defended the
Commission’s CDP approval in Superior Court and the State Appeals Court
against third party litigation. (Surfrider Foundation v. California Coastal
Commission, San Francisco Sup. Ct. No. CPF 03503643 (2004), California Ct. of
App. No. A 110033 (Div. 5, 2005).°)

6 CDP A-3-PSB-02-016, at 17 (“No changes to the approved final plans shall occur without a
Commission amendment to this coastal development permit unless the Executive Director determines
that no amendment is necessary. “)

7 CDP A-3-PSB-02-016, at 45.

8 The approved development includes steps and a patio on the bluff shotcrete facing.
® The briefs and Court decisions are already in the Commission’s files; we include them here by

reference.



(9) In 2005-2006, in a separate project, (1) our client performed work to repair and
maintain the residence in a manner that was congruent with its pre-Coastal Act
footprint, (2) the residential repair and maintenance work (a major portion of which
was directed by City building officials to bring parts of the interior structure up to
code) received all City building and other ministerial permits determined by the City
to be required, (3) the LCP-delegated City official (City Community Development
Director) determined — and a licensed California architect, on inquiry by
Commission policy staff, by detailed, site-specific quantified analysis confirmed -
that the work had no coastal resource impacts and did not rise to the level where
a CDP was required, and informed Commission enforcement staff that no LCP
violation had occurred,'® and (4) the Commission demonstrably acquiesced , in
that (i) Commission enforcement staff at no point has either served our client with
a notice of alleged LCP or Coastal Act violation, or even contacted him, (ii)
enforcement staff took no other action to halt the ongoing repair and maintenance
work, which proceeded into 2006, with the City continuing to issue ministerial
permits until the work was completed and passed plan check, (iii) between 2005
and 2022, enforcement staff pursued the matter no further for 17 years when it
again sent a letter to then City reasserting the allegations asserted in 2005, in
response to which the City did not simply “decline” to pursue a violation — the City
once more informed Commission enforcement staff that no LCP violation had
occurred, yet inexplicably, (iv) now 18 years later, the thinly stretched enforcement
staff is still “investigating” this matter;

(h) in 2009, 2013, and 2018, in compliance with permit conditions, our client’s
consultants performed the requisite monitoring and reporting of the approved
shoreline protection, continuing to confer with staff about the findings and
recommendations, receiving staff's authorization for repair and maintenance
during the respectively following monitoring period, and our client subsequently
implemented the staff-authorized repair and maintenance work;!

(1) In March-April, 2020, CSA’s site-specific geotechnical analysis identified that a
substantial new sea cave had recently outflanked, undercut, overcut, locally

10 The letter from Matthew Downing, AICP, Community Development Director, City of Pismo Beach, to
Ms. Elllie Oliver, California Coastal Commission, February 28, 2022, summarizes these facts.

11 The demise in 2008 of 2003 co-permittee Mr. Walter Cavanagh, then owner of 125 Indio Drive,
Pismo Beach, and uncertainties regarding his estate unavoidably postponed the scheduled 2008
monitoring to 2009, in which Commission staff concurred.



fractured, and eroded the (2005) cutoff wall, and had also eroded various areas of
the bluff and bluff shotcrete facing on our client’s property, which endangered the
bluff and residence with catastrophic collapse to the beach, with resultant danger
to the public health and safety of persons using the dedicated beach accessway
and to nearshore coastal resources.

CSA recommended an immediate action plan (Phase 1) for infilling of the sea cave
with shotcrete to buttress the fractured sandstone above it and the in turn overlying
relatively unconsolidated terrace materials on which the house is located.'? CSA
further recommended that the unreinforced infill be sufficiently recessed below
overhanging material along the mouth of the cave to facilitate installation of a
Phase Il replacement cutoff wall within the contoured alignment of the approved
as-built (2005) cutoff wall, with other bluff slope stabilizations that would be
designed based on further site-specific geotechnical investigation following
completion of the Phase | sea cave infill.

CSA clearly informed the Commission that the sea cave infill was neither designed
nor would be constructed as a shoreline protective device, but rather that the
stability and functionality over its 15-20 year design life depended on the
installation of the to-be designed replacement cutoff wall, bluff shotcrete facing
repairs, and, likely, other downcoast bluff stabilization measures. In that context,
CSA determined — advised technical and regulatory staff in the course of
professional consultation in early April 2020 that concurrent Phase | and Phase I
design work was infeasible because of the emergency conditions at the site that
required sequential site-specific geotechnical investigation and analysis,
preparation of separate site-specific supplemental geotechnical reports, and
immediate implementation of the Phase | sea cave infill, with associated
emergency CDP and regular CDP amendment processing, monitoring, and
reporting, while Phase Il replacement cutoff wall, bluff shotcrete facing repair, bluff
drainage repairs and enhancement, and stabilization of the downcoast bluff would
require temporally and in parts spatially separate design, regulatory processing,
and construction, monitoring, and reporting schedules.

The respective Phase | and Phase Il schedules were further separated by the need
for coordination, subsequently occurring emergency conditions that required
additional emergency CDP design, regulatory processing, and construction
monitoring, reporting, and adaptive design and management (that resulted in

12 CSA, March 30, 2020; CSA, April 6, 2020.



further minimization of the downcoast sea cave infill envelope and replacement
cutoff wall height). In sequence, Commission staff performed additional review of
CSA'’s geotechnical analysis and recommendations, found that an emergency
existed due to bluff instability, and issued requested emergency CDP G-3-20-0025
and emergency CDP G-3-21-0023 for infill of the sea cave in 2020 and 2021,
respectively, followed by emergency CDP G-3-20-0035 for construction of the
replacement cutoff wall along the outside edge of the previously completed infill,
to protect the infill and adjacent overlying sandstone and terrace materials against
direct, undercutting, and flanking marine erosion.'* The Commission in each
instance concurred in these three sequenced emergency CDP’s. Commission staff
helped shape that sequenced Phase | and Phase Il schedule by limiting the
respective scopes of the Phase | and Phase Il emergency bluff instability mitigation
projects, while nearshore ocean conditions during the Fall, 2021 and Winter, 2021-
2022 contributed significantly to delays in the completion of the replacement cutoff
wall.

(), Exhibit 2, to be transmitted under separate cover, analyzes with specificity the
applicable LCP and Coastal Act Chapter 3 public access-recreation standards to
the Phase | and Phase Il development described in our client’'s applications for
CDP A-3-PSB-02-016-A2, CDP A-3-PSB-02-016-A3, emergency CDP G-3-20-
0025, emergency CDP G-3-21-0023, and emergency CDP G-3-21-0035.

2. Background.

(@) Our client holds Commission-issued and judicially sustained CDP A-3-PSB-02-
016, which remains contractually binding on both our client and the Commission.
Our client also holds all required permits for the repair, maintenance, and

13 For example, in issuing emergency CDP G-3-20-0025, staff found and declared that “Based on the
materials presented by the Permittee (with reference to “ CDP A-3-PSB-02-016" in the preceding
paragraph) (Gary Grossman), wave action associated with storms during the 2018-2019 and 2019-
2020 winter seasons created an approximately 70-foot long, up to 27-foot deep, and up to 3-foot high
(sic) sea cave that compromises the bluff, the existing approved armoring, and the residence on the
property. The Permittee’s geotechnical engineers determined that failure of the bluff could occur
suddenly at any time if no action is taken to support the overlying Pismo Formation bedrock and terrace
deposits. The Coastal Commission’s staff engineer and the Coastal Commission’s staff geologist
reviewed the Permittee’s geotechnical report, consulted with the Permittee’s geotechnical consultants,
and concur in their findings. The proposed emergency development is therefore necessary to prevent
or mitigate loss or damage to private property that would result if the ceiling of the cave were to
collapse. The Commission did not object to staff’s findings and issuance of this, or the other two,
emergency CDP’s.



improvement of the pre-Coastal Act residence on the property. Although the Item
18a staff report raises the specter of violations in connection with the City-
approved work on the residence, it acknowledges that the evidence therefor is
lacking, in fact — as carefully analyzed by a California licensed architect and
provided to Commission staff in 2005 — none exist, and Commission enforcement
staff has at no time written to our client during the past 18 years to allege that the
work violated any applicable LCP (or, for that matter, any Coastal Act public access
and recreation) standard.

(b) The Commission has been in possession of our client’s two certified accurate
and complete, unavoidably and necessarily phased, and fully mitigated
applications for the regular Phase | CDP amendment since August 7, 2020, and
for the regular Phase II CDP amendment since November 12, 2020. Both
applications were accompanied by our client’s payment in full of the Commission’s
respective permit application fees. By deeming our client’'s two separate CDP
amendment applications to be separately filed on or about May 20, 2021, and
assigning them separate Commission CDP application numbers A-3-PSB-02-016-
A2 and A-3-PSB-02-016-A3 later that year, Commission staff plainly
acknowledged and concurred with our client that the development proposed in
these two functionally related projects could not feasibly be the subject of a single
permit application pursuant to the Commission’s relevant regulation at 14 CCR §
13053.4(a).**

(©) Commission staff agrees that the residence constitutes a Coastal Act § 30235
regulatory “structure” and a LCP Policy S-6 “principal structure, consistent with the
Commission’s finding in 2003, and thus the residence qualifies for shoreline
protection;'®

(d) the CDP issued in 2004, with a regulatory term for the fully mitigated project
shoreline protection development by approved application description to 2078,15;

14 “To the maximum extent feasible, functionally related developments to be performed by the same
applicant shall be the subject of a single permit application.”

15 ltem 18a Staff Report at 38 (“based on the available data, the Commission finds that it must treat the
residence at 121 Indio Drive as still qualifying, as it did in 2003 when the Commission approved the
CDP for the original seawall, as an existing principal structure for the purposes of Coastal Act Section
30235 and the LCP").

16 CDP Special Condition 1 requires that the Permittee shall perform development as described in the
“Amended Project Description” (April 22, 2003) and supplemented descriptions (May 5, 2003, June 16,



(e)

(f)

(9)

(h)

after our client satisfied all conditions precedent to issuance, including, but not
limited to (1) compliance with CSA’s January 2003 geotechnical investigation
report, (2) dedication to the City of the public beach access easement, and (3)
payment of the beach access/sand supply mitigation fee to the City, the issued
CDP authorized and required our client to construct, repair, and maintain —
pursuant to completed regular monitoring/reporting and processing of CDP
amendments, as applicable -- the bluff shotcrete facing, bluff drains, patio and
steps, cutoff wall, and restoration of overhanging vegetation on the upper bluff;'’

the residence has been determined by CSA to be in danger from marine erosion
for purposes of the relevant shoreline protection standards (LCP Policy S-6 and
Coastal Act § 30235, referenced therein);8

our client has clarified the Phase Il CDP amendment application A-3-PSB-02-
016-A3 by incorporating (1) CSA’s quantified, site-specific, sand production
analysis and beach quality sand mitigation recommendations as part of the project
description, (2) CSA’s location of the monitoring-reported as-built replacement
cutoff wall alignment, including its undulating, concave, contoured, textured, and
reference bluff site color-harmonized facing, and (3) CSA’s recommendation that
the six in situ soil nails be retained in place behind the proposed new (400 sf) bluff
shotcrete facing, to avoid disturbance of the relatively unconsolidated Terrace
Materials;

no feasible alternative exists to the Phase | sea cave infill because (a) CSA on site-
specific geotechnical analysis has analyzed that without the infill's stabilizing effect
of the Pismo Formation (Tmp) and Terrace Materials (Qt) above the sea cave, the
bluff and residence would collapse, and (b) removal of the emergency infill from

2003, and June 25, 2003), which based on analysis by the project coastal engineer identify the
regulatory/economic life of the shoreline protection to be 75 years. The CDP notes that the City rates
the reasonable economic life of the project as a minimum of 100 years. (At 26.). Inconsistently and
without reference as to source, the CDP also parenthetically identifies the “life of the project” to be 50
years (at 32) and by reference to project design engineers, with shoreline protection “for 50 years or
more”. (At 36.)

17 CDP, Special Condition(d), at 17; Special Condition 4, at 19; Special Condition 11, at 21; Special
Condition 12(b), at 22.

18 ECDP G-3-20-0023, at 1, ECDP G-3-20-0025, at 1; ECDP G-3-0035, at 1; Item 18a staff report, at

41.



the +1.6 foot to 6 foot high cave is infeasible pursuant to CalOSHA worker safety
standards and would result in the same catastrophic collapse;®

(1) no feasible alternative exists to CSA’s recommended Phase Il shoreline protection
components, as proposed in CDP amendment application A-3-PSB-02-016-A3,
because:

(1) the CDP requires that the CDP-authorized bluff shotcrete facing and
Bluff drains be repaired and maintained, as recommended by CSA in 2003;%°

(2) the limited area on the bluff top in relation to the Indio Drive right-of-way, the
strict height limits that apply to the area, and the absence of any proportionate
transfer of development program in the substantially built-out and also eroding
Shell Beach area preclude relocating the residence, e.g., to landward on the
property or elsewhere on a similarly situated property in Shell Beach,
reconstructing the residence as a narrowed two-story structure, or reducing the
footprint of the residence to a narrow single-family structure adjacent to the street
right-of-way; reduction of the modestly-sized residence would substantially
diminish its functionality as a single-family residence, its economic value, and
implicate an unconstitutional taking of the property given that LCP Policy S-6,
referenced Coastal Act 8 30235, and the California Constitution, which provide for
the protection of the residence against erosion, subject to applicable mitigation as
discussed below;

(C) CSA, on further site-specific geotechnical investigation and analysis, has
determined that the unreinforced sea cave infill on the warped sea cave plane was
not (could not be) designed or constructed to function as shoreline protection
against direct, undercutting, flanking or overcutting marine erosion, and hence the
(further minimized during construction) replacement cutoff wall is necessary for the
protection of the bluff, residence, and essential sea cave infill, and cannot be
removed;?!

19 CSA, Maintenance/Repair/Restoration/Protection - Phase Il Supplemental Geotechnical Investigation
Report, 121 Indio Drive Coastal Bluff Erosion and Under-Cutting, Pismo Beach, California (APN 010-
205-002), dated October 13, 2020, at 25-27; Item 18a staff report, at 41-42.

20 CDP, at 22-23, 24.

2L CSA, Phase Il Supplemental Geological Report, October 13, 2020; Item 18a staff report at 41-42.



(D) CSA, on further site-specific geotechnical investigation and analysis, has also
determined that a partial or full underpinned foundation of the residence does not
constitute a feasible alternative to the replacement cutoff wall because such
underpinning (i) would not protect it against continued direct, flanking, and
undercutting marine erosion of the unreinforced concrete fill area, which would
ultimately fail, and the caissons would then be threatened, (ii) would require
extensive demolition and reconstruction of the residence and (iii) would itself
require a shoreline protective structure to prevent that marine erosion;

(E) CSA, on further site-specific geotechnical investigation and analysis, has
additionally determined that annual and seasonal importation of substantial
volumes of beach quality sand that are necessary to raise the beach sand profile
to the levels of the top of the sea cave infill, so as to protect it against erosive wave
attack and runup, is infeasible because it would (i) abrade the erosional channel-
bisected sandstone beach plane, (ii) over time destabilize and erode the
unreinforced concrete fill and adjacent Tmp, and (iii) require reconstruction of the
down-worn sandstone beach plane to seaward of the sea cave infill;

(F) CSA, on further site-specific geotechnical investigation and analysis, has
further determined that (i) a shallow cutoff wall (with a 1-2 foot deep keyway
foundation) would have a limited service life of less than five years, before it would
require replacement, inconsistent with the purpose of the project, and would also
be inconsistent with the proposed shoreline protection of the heavily eroded
adjacent (downcoast) residentially developed property, (ii) an intermediate depth
replacement cutoff wall, as was constructed to mitigate emergency conditions
pursuant to ECDP G-3-21-0035, without the recommended tie-backs, bluff drain
maintenance, repair, and enhancement, bluff slope restoration, and 400 sf bluff
shotcrete facing would not meet the project objective of fully bluff stabilization to
protect the residence, (iii) a deep foundation replacement cutoff wall, with a keyway
foundation of 8 foot depth, may protect the residence against marine erosion for
50 years, but would require extensive and disruptive construction over an extended
period of time, with substantial disruption of the Indio Drive bluff top lateral
accessway, substantial traffic interruptions on cul-de-sac Indio Dive, and
disturbance of the neighborhood.

(G) CSA has analyzed that (1) the as-built Phase | sea cave infill, as-built Phase II
replacement cutoff wall, and proposed Phase Il bluff shotcrete facing repair,
downcoast overhanging bluff slope restoration grading, tiebacks, and bluff drain
repairs, maintenance, and enhancement constitute necessary and essential bluff
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stabilization to prevent and mitigate the near-term catastrophic failure of the bluff
and our client’s residence, and, (2) removal of the completed replacement cutoff
wall and completed sea cave infill would consign the bluff and our client’s
residence to near-term catastrophic failure and render the property economically
valueless. A Commission action to deny or require removal of these essential bluff
stabilization measures would therefore be inconsistent with the constitutional and
Coastal Act prohibitions of a physical or regulatory taking by the Commission.

3. Standard of Review. Following its certification in April 1984, the City LCP became the
applicable standard of review for new development (as well as for exemptions from the general
CDP requirement), whether by the City or the Commission (Coastal Act 8§ 30519(a); 30604(b)),
provided that such development is also required by the Coastal Act to be consistent with the
public access and recreation policies of Coastal Act Chapter 3. (Coastal Act § 30604(c).)

In the underlying CDP (2003), the Commission on recommendation of staff held that the area of
the cutoff wall, bluff shotcrete facing, bluff drains, and overhanging vegetation are subject to the
LCP standards of review, while the project by its location between the first road and the sea
must also be consistent with the Coastal Act Chapter 3 access and recreation policies.?? Again,
CSA has determined that all of the completed emergency cutoff wall, with its keyway in Pismo
Formation sandstone, and all other Phase | and Phase Il components contained in CDP
amendment applications A-3-PSB-02-016-A2 and A-3-PSB-02-016-A3 are located upland of the
18.6-year MHTL datum (in San Luis Obispo Bay, 4.62 feet MLLW), and thus not within the
Commission’s retained permit regulatory jurisdiction below the MHTL, pursuant to Coastal Act 8§
30519(b), where the Commission review might be guided, but is not bound, by the certified LCP.

First, the Item F18a staff report errs in characterizing the location of the replacement cutoff wall
on the area below the 18.6-year MHTL (tidelands), which by CSA’s site-specific analysis is
located on the beach plane seaward of the seaward edge of the replacement cutoff wall. The
staff report has produced no site-specific survey data, and can produce none, that locates any
of the Phase | or Phase Il shoreline protection structures to seaward of the 18.6 year MHTL on
the beach plane.

Second, the staff report also errs in characterizing the location of the replacement cutoff wall on
submerged lands, which reach from the ordinary low water mark on the beach plane (here, 1.04
feet on the beach plane) out to the state-federal fixed boundary three geographic miles offshore.
Again, the keyway is not located on the “beach”, but rather in sandstone that prior to keyway

22 See: CDP A-3-PSB-02-016, at 24 (“The standard of review for this CDP determination is the City
LCP and the Coastal Act access and recreation policies.”)
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excavation was located (a) to landward of the 18.6-year MHTL, and (b) in the outer sea cave
beneath overhanging Pismo Formation, beneath the extant (2005) cutoff wall in 2021, and/or
beneath extant overhanging (2005) bluff shotcrete facing.??

4. Sea Cave Infill Development Envelope (CDP amendment A-3-PSB-02-016-A2, ECDP G-3-
20-0025, ECDP G-3-201-0023). The proposed and as-built Phase | unreinforced sea cave
shotcrete infill — necessary to prevent the catastrophic failure of the bluff and residence onto the
dedicated beach public recreational easement - is located to landward of the 18.6-year MHTL,
below overhanging sandstone and (2005) bluff shotcrete, and upland of mapped topographical
contour elevations 6-8 feet MLLW.?* Staff concurs with our client that the area of the sea cave
infill was not currently usable beach space in 2020 or 2021, when the infill was installed during
emergency conditions.?®

Staff errs, however, in its speculative “passive erosion calculation” premise that the sea cave
would have — or in the 75-year regulatory life of the CDP, would — become “usable space” as
the bluff above it would have eroded away. The Item F18a staff report contains no site-specific
geotechnical analysis to support such a contention, but instead relies on generalized and
inapplicable bluff erosion modeling that is premised on the absence of any of the existing, CDP-
approved, and proposed Phase Il protective measures, notwithstanding that the staff report
acknowledges, in harmony with CSA’s site specific geotechnical analysis, that no feasible
alternatives to the proposed and completed emergency protective measures exist.?6  CDP-

23 CSA, Emergency Replacement Cutoff Wall and Minor Cutoff Wall/Return Wall Extension (ECDP G-
3-21-0035) — Condition 10 Checklist, 121 Indio Drive Coastal Bluff Under-Cutting, Pismo Beach,
California (APN 010-205-002), March 25, 2022, Figure 1, Figure 2.

24 CSA Maintenance/Repair/Restoration - Phase | Special Condition 10 Checklist, 121 Indio Drive
Coastal Bluff Under-Cutting, Pismo Beach, California (APN 010-205-002), Figure 2, dated May 28,
2020, depicts the location (in plan view, by a gray overlay) of the partly completed sea cave infill
performed in April, 2020, pursuant to emergency CDP G-3-20-0025. Figure 3 illustrates the typical
location of the partly completed sea cave infill in April, 2020, in cross-section views (by gray overlay).
CSA, Maintenance/Repair/Restoration and Completion of Residual Sea Cave Shotcrete Infill —
Condition 10 Checklist, 121 Indio Drive Coastal Bluff Under-Cutting, Pismo Beach, California, (APN
010-205-002), Figure 1, dated May 2021 depicts the location (in plan view, by a gray overlay) of the
partly completed sea cave infill performed in April 2020, pursuant to emergency CDP G-3-20-0025.
Figure 2 depicts the location of the downcoast sea cave infill and shotcrete infill repairs performed in
June 2021, pursuant to emergency CDP G-3-21-0023 (in plan view, both by blue overlay). Figure 3
illustrates typical cross-section views of the infill in 2020 (by gray overlay), and in 2021 of the
downcoast end of the sea cave and areas of infilled interstices upcoast from it (both by blue overlay).

5 ltem F18a Staff Report, at 48.

26 ltem F18a Staff Report, at 41-43.
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required repair and maintenance of the CDP-approved and authorized bluff shotcrete facing in
combination with the required emergency replacement cutoff wall (requested to be made
permanent through CDP application A-3-PSB-02-016) and the proposed limited new downcoast
shoreline protection above it will function, consistent with LCP Policy S-6, to preclude such
“passive erosion”, as further discussed below.

5. Cutoff Wall, Bluff Shotcrete Facing, Bluff Drains, Downcoast Bluff Restoration and
Stabilization (CDP_amendment A-3-PSB-02-016-A3). The proposed and as-built Phase I
replacement cutoff wall, repair and maintenance of the CDP-approved bluff shotcrete facing and
bluff drains, and new downcoast grading to restore a stable bluff slope in relatively
unconsolidated overlaying terrace materials, stabilization tiebacks, retained six solil nails, 20x20
foot bluff shotcrete facing, and associated bluff drains - necessary to prevent the catastrophic
failure of the bluff and residence onto the dedicated beach public recreational easement - is
located to landward of the 18.6-year MHTL, below overhanging sandstone and (2005) bluff
shotcrete, and mapped topographical contour elevations 5-10 feet MLLW.2” CSA on site-specific
analysis has determined that (a) the 18.6-year MHTL is located on the beach plane to seaward
of the contoured replacement cutoff wall,?® (b) the as-built bluff shotcrete facing starts at
elevations 14-15 feet NAVD88 and extends to elevations +43 feet,?° (c) the tieback lock-off
positions will be located at the new bluff shotcrete facing at elevations +24 feet NAVDS88 to
elevation +40 feet NAVDS88, with their anchor points 38 feet (h) to nearly 90 feet (h) inland
thereof,%° (d) the repaired and new bluff drains will be located at elevations 16 fee NAVD88 (h)
to 38 feet NAVD88 (h) and 2-68 feet (h) of the replacement cutoff wall,3! (e) the proposed
retained in situ soil nails will be located at elevations +20 feet NAVD88 to +30 feet NAVD 88, +5

21 CSA, Maintenance/Repair/Restoration/Protection - Phase Il Supplemental Geotechnical Investigation
Report, 121 Indio Drive Coastal Bluff Erosion and Under-Cutting, Pismo Beach, California (APN 010-
205-002), dated October 13, 2020, Figure 6.

28 CSA, Geotechnical Response to California Coastal Commission Staff Report dated January 27,
2023, RE: Coastal Development Permit Application Number 3-23-0014 121 Indio Drive, Pismo Beach,
California, (APN 010-205-002) , dated February 6, 2023, at 6.

29 CSA, Emergency Replacement Cutoff Wall and Minor Cutoff Wall/Return Wall Extension (ECDP G-3-
21-0035) — Condition 10 Checklist, 121 Indio Drive Coastal Bluff Under-Cutting, Pismo Beach,
California, (APN 010-205-002), dated March 25, 2022, Figure 2.

30 CSA, CSA, Maintenance/Repair/Restoration/Protection - Phase Il Supplemental Geotechnical
Investigation Report, 121 Indio Drive Coastal Bluff Erosion and Under-Cutting, Pismo Beach, California
(APN 010-205-002), dated October 13, 2020, Figure 9.

81 ]d., at Figures 7-9.
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feet (h) to +30 feet (h) landward of the replacement cutoff wall below,?? (f) the as-built undulated,
contoured, concave, textured, and reference bluff color-harmonized replacement cutoff wall has
been built substantially in the alignment of the (2005) cutoff wall, to landward of overhanging
bluff shotcrete facing and sandstone, and CSA’s recommended alignment,33 and (i) overhanging
draping vegetation on the upper bluff face will be restored as illustrated by CSA in its October
13, 2020 Supplemental Geotechnical Report, typical cross section of draping vegetation in
Figure 4.

The Item F18a staff thus errs in its assertion, unsupported by any site-specific mapping in
topographical plan or section view, that the as-built and proposed Phase Il project components
are located on the beach,3* seaward of the mean high tide line,3> and on submerged lands.3¢

6. Beach/Shoreline Area Loss. The Phase | and Phase Il development will result in a small net
gain (on the order of 5 sf) of publicly accessible beach plane area on our client’s property.3’

Our client has proposed mitigation measures in what he submitted to the Commission and had
ultimately requested, in the meeting on November 4, 2022 with then-Executive Director Jack
Ainsworth and staff, to have before the Commission this month. However, although neither the
Phase | nor the Phase Il projects involve any structural development on the beach, the Item
F18a staff report proposes — without any valid nexus or proportionality to any specifically
identified project impacts from the Phase | and Phase Il components on the beach or shoreline
area - that the Commission exact a $1.2 million (and possibly over $1.6 million) “beach/shoreline
area loss” mitigation fee, payable to the City, for “public access and recreational projects in the
City of Pismo Beach (i.e., projects that provide access to and along the shoreline, including but
not limited to new public beach access stairways, or stairway repairs/improvements to ensure

32 ltem 18a Exhibit 8, Page 1 of 2.

33 CSA, Emergency Replacement Cutoff Wall and Minor Cutoff Wall/Return Wall Extension (ECDP G-3-
21-0035) — Condition 10 Checklist, 121 Indio Drive Coastal Bluff Under-Cutting, Pismo Beach,
California (APN 010-205-002), at 4 and Figure 1.

%4 ltem F18a Staff Report, at 1, “Project Location”.
35 ltem F18a Staff Report, at 25.
36 |d.

37 Geotechnical Response to California Coastal Commission Staff Report dated January 27, 2023
RE: Coastal Development Permit Application Number 3-23-0014 121 Indio Drive, Pismo Beach,
California, (APN 010-205-002), at 6. Reproduced in Exhibit 2, hereto.

14



vertical beach access; new coastal pathways or pathway repairs/improvements; new blufftop or
beach park or park repair/improvement projects; beach creation through nourishment and/or
property acquisition; etc.)."38

Commission-required mitigation measures (effectuated through terms and conditions on
approved CDP’s) must be reasonable and are limited to ensuring that approved development
will be in accordance with the provisions of the applicable standards of review. (Coastal Act §
30607). The Commission has no plenary authority to impose any other conditions
(mitigations).3° Staff bases its mitigation fee calculation on speculation about future bluff retreat
at our client’s property, an inapplicable historic bluff retreat rate, unfounded denial that the CDP-
approved shoreline protective measures exist and have a fully mitigated authorization to exist
through 2078, and a wish — unsupported by any adopted or promulgated regulation — to generate
substantial revenue by an unpermitted tax on this applicant for two specific, filed CDP
amendment applications that staff has for over two years declined to bring to the Commission
for hearing and action, while issuing three emergency CDPs for shoreline protective works that
staff was informed by CSA could effectively not be removed without causing the catastrophic
failure of the residence.

The Item F18a staff report’s beach/shore area loss scheme reflects a fanciful calculation by
which the footprint of a “CDP seawall footing/foundation” (for which our client has not applied)
and “void fill” (which was performed as part of the implementation of emergency CDP G-3-21-
0023) implicates a “loss of approximately 2,651 square feet of beach and shoreline recreational
area (236 square feet associated with the seawall’s footprint and 2,415 square feet associated

38 |tem F18a staff report, at 11.

39 See, SB 1579, § 30333, as amended in the Senate, April 19, 1976, where author's amendments to
this first-stage coastal bill in the enactment history of the California Coastal Act of 1976 specifically
deleted from the bill the proposed provision, contained in the bill as introduced in the Senate on

February 10, 1976, that: “The commission may;-frem-time-te-timeprepare-and-adoptamend,—and

resecind adopt rules and regulations that may be necessary to carry out the purposes and provisions of

expresspower- Each regional commission may adopt any regulations or take any action it deems
reasonable and necessary to carry out the provisions of this division; provided, however, that no
regulation shall-be adopted by a regional commission urless shall take effect until the commission has
first reviewed such proposed regulation and found it consistent with this division.” (Deletions are shown
by strike-outs. Emphasis added.)
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with coastal squeeze due to such armoring over the initial 23-year time frame)“ because the
“footprint” and “squeeze” “the public may be prevented from accessing land that would otherwise
become public trust”.#° To that area, which cannot be developed with a residential use, staff
proposes to apply a value of $450.25 per square-foot, for an astonishing demand that our client
pay $1,287,905.

First, our client in the CDP amendment applications A-3-PSB-02-016-A2 and A-3-PSB-02-016-
A3 has applied for no ““CDP seawall footing/foundation”, whatever that inchoate phrase may
signify. We construe it to perhaps mean the keyway for the Phase Il cutoff wall (not a new
structure, but rather the replacement for the failed, previously approved cutoff wall) , which —
although seaward of the Phase | sea cave infill, and by design and location serves as its
shoreline protective structure — is nonetheless located above the MHTL. However, in fully
mitigating the previously CDP-authorized cutoff wall with respect to any impacts on public access
it may have over the 75-year regulatory life of the CDP-authorized shoreline protection, our client
has not only satisfied that requirement, but cannot now be again compelled to pay another
mitigation fee for the replacement cutoff in substantially the same keyway location.

Second, the Item F18a staff report erroneously calculates as “void fill” the entire Phase |
unreinforced sea cave infill area, which by design and construction provides bluff support but
does not serve as shoreline protection, as CSA has made clear since its April 6, 2020 Phase |
supplemental geotechnical report. The staff report thus erroneously double dips into its would-
be mitigation source.

Third, the ltem F18a staff report land valuation of $450.25/square foot for the replacement cutoff
wall keyway foundation and “void fill” areas, if they were arguendo otherwise valid bases for
mitigation, is unsupported by a professional appraisal of the value of that land, and therefore
without requisite foundation.

Fourth, staff's “footprint” and aptly, if ironically named, “squeeze” mitigation calculation is
unsupported by a requisite Commission adopted and promulgated regulation, and thereon
constitutes an invalid underground regulation that staff cannot apply to exact monies from either
the Phase | or the Phase Il project.

Fifth, staff's proposed $1,287,905 “beach/shoreline access loss” mitigation fee is (a) unrelated
(lack nexus) to a valid public purpose, given that staff's stated beneficiaries -- new public beach
access stairways, or stairway repairs/improvements to ensure vertical beach access; new public
coastal pathways or public pathway repairs/improvements; and/or new blufftop or beach park or
park repair/improvement projects -- are unrelated (and in fact unrelatable) to the spatial impact

40|d., at 61.
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on lateral beach public access that staff claim the Phase | sea cave infill and Phase I
replacement cutoff wall would have at 121 Indio Drive,*' and (b) lack proportionality to any such
impacts, in that (1) the City previously determined, and the Commission certified in the LCP, that
no new beach access stairs would be built (and none now exist) for public access from the Florin
Street vista point to the Florin Street Cove pocket beach, from which the public could then obtain
lateral access along the beach on and adjacent to 121 Indio Drive; (2) no other public coastal
pathways exist or could be repaired or improved on 121 Indio Drive and the adjacent developed
parcels in private ownership; (3) no vacant land exists in any blufftop, beach, or park area near
121 Indio Drive that could otherwise be lawfully acquired that would provide safe access to and
along the shoreline and thereby offset any Phase | seawall infill or Phase Il replacement cutoff
wall coastal hazards impacts.

7. Beach Quality Sand Mitigation. (a) The underlying CDP in relevant parts authorized, for its
75-year term from 2003, the protection the residence against shoreline erosion provided by the
authorized cutoff wall and bluff shotcrete facing, and required our client, as a condition precedent
to issuance of the CDP, to fully mitigate sand loss associated with the project over its 75 year
life by the payment of an in-lieu fee to the City. Pursuant to emergency CDP G-3-21-0035, the
downcoast end of the as-built, here curved and thereby further minimized, cutoff wall has been
extended 7 feet along the downcoast end of our client’s property and by a return wall along the
property line to Station 0+0 feet. Per CSA’s recommendation, the keyway, in excavated
sandstone, for the foundation of the replacement cutoff has also been deepened to a minimum
of four feet below adjacent, variously fractured, undercut, and channel-eroded, sandstone. As
a result, only the +20 x +20 foot area (+400 sf) of relatively unconsolidated terrace materials and
the fractured, friable, underlying Pismo Formation sandstone above the downcoast cutoff wall
remains exposed to destructive direct and flanking marine erosion.

(b) CSA, on laboratory analysis (2003) of site-specific sampling of the Pismo Formation
sandstone (Tmp) and the overlying Terrace Materials (Qt), has identified that degradation of
them generates beach quality (particle size) sand by volume of 8.0% and 7.3%, respectively.
Smaller particles of sand do not persist on the beach plane.

CSA has calculated that the unprotected 400 sf area will likely contribute 12.6 cubic yards of
beach quality sand to the local sand budget.#?2 By comparison, the Santa Maria River watershed

41 Qur client understands, on information and belief, that no beach level real property exists or is currently available for
purchase in the Sunset Palisades neighborhood (i.e, within walking distance of Florin Street Cove

42 CSA, Calculation of Projected Volumes of Beach Quality Sand Production During 20 Years at 121
Indio Drive Without Phase | and Phase Il Development, California Coastal Commission Staff Letters,
dated September 10, 2020, October 23, 2020 and December 14, 2020, Regarding Pending
Applications for Phase | and Phase 1| Amendments to Coastal Development Permit A- 3-PSB-02-016,
121 Indio Drive, Pismo Beach, California (APN 010-205-002), dated February 17, 2021, at 15.
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that constitutes the primary producer of beach quality sand to the littoral cell in which the beach
at 121 Indio Drive is located, has been reported to generate +60,000 cy of such sand per year.

At Commission staff's request, CSA also calculated, based on its site-specific laboratory data,
the projected beach quality sand loss associated with the Phase | sea cave infill. Using the
Commission staff formula equates that volume to 36.2 cubic yards. Of that 36.2 cubic yards,
11.8% was not accounted for by the sand loss mitigation fee paid in 2004. Consequently, 11.8%
of 36.2 cubic yards or 4.3 cubic yards of beach quality sand should be mitigated for Phase I.

Similarly, and also at Commission staff's request, CSA, in addition, calculated |, based on its
site-specific laboratory data, the projected beach quality sand loss associated with the Phase I
development, that, using the Commission staff formula, equates to 165.9 cubic yards. Of that
165.9 cubic yards, 23.1% was not accounted for by the sand loss mitigation fee paid in 2004.
Consequently, 23.1% of 165.9 cubic yards or 38.3 cubic yards of beach quality sand should be
mitigated for Phase II.

Accordingly, CSA determined that the combined total projected beach quality sand loss volume
from Phase | and Phase Il that requires mitigation pursuant to Coastal Act Section 30235 is 42.6
cubic yards. CSA recommended that our client mitigate this potential (worst case) beach quality
sand deprivation impact through providing for proportionate, sequential (Year 1, 5, 10, 15, and
20) in situ deposition of 42.6 cubic yards of beach quality sand on the back beach area of the
property with monitoring and reporting as proposed in the Phase Il CDP amendment. For
effective beach quality sand supply mitigation, we further recommend that its implementation in
Years 1, 5, 10, 15, and 20 be combined for both Phase | and Phase Il mitigation for a combined
rate of 8.6 cubic yards per mitigation year. At an estimated $40/cubic yard for delivered beach
guality sand in Pismo Beach, the economic value of that mitigation beach quality sand would be
$1,704 for each deposition, for a 20-year total of $8,520.

By contrast, Commission staff in its formulaic calculation assumes — without reference to
laboratory analysis of site-specific beach quality sand particle size, generation data, or the
relevant local shoreline sand supply mechanism from bluff erosion - that all sand which
degradation of the sandstone and terrace materials at the site may generate, irrespective of its
particle size and ability to persevere on the beach at 121 Indio or in the local segment of the
littoral cell through even one lunar day’s tidal cycle, constitutes sand that shoreline protection
over the proposed 20 year life of the Phase | and Phase Il projects should be required to mitigate.
The Commission has neither adopted nor promulgated a regulation that authorizes this scheme,
which therefore constitutes an underground regulation and is invalid. Staff calculates that
volume to be 74.9 cubic yards of sand per year, or 1,722.44 cubic yards over 23 years, for a
recommended mitigation fee requirement of $104,292.26, payable to the City.
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8. The Commission Staff Report on Staff's “CDP application 3-23-0014" presents and
erroneously analyzes a fictitious, non-existing, and improperly noticed CDP application, on which
the Commission has no Coastal Act authority to act.**> However, our client's applications for
CDP amendments A-3-PSB-02-016-A2 and A-3-PSB-02-016-A3 are supported by a detailed
consistency analysis of the project in relation to the LCP and the Coastal Act’'s public access
and recreation standards, which has been in the Commission’s record on them since November
12, 2020 and serve, if the Commission so finds on the record of its proper proceedings, following
fair hearing, as a basis for your making the findings required by case law. Our client on February
5, 2023 respectfully requested the Executive Director to consider that material in the course of
preparing a staff report that accurately, fairly, and completely analyzes the actual project
descriptions in the applications for CDP amendments A-3-PSB-02-016-A2 and A-3-PSB-02-016-
A3.

(@) Our client is not the applicant for “CDP application 3-23-0014", contrary to the false
representation on the Item 18 staff report:#*

(b) Our client has not made application to the Commission in 2023 for any CDP and no
application form, submitted by an applicant with a property interest in APN 010-205-002, exists
for “CDP application 3-23-0014".

(c) Our client has not signed, in 2023 or at any other time, any application for “CDP application
3-23-0014" attesting to its truth, completeness and accuracy, a requirement both of the Central

Coast District CDP application form and Commission regulations (14 CCR 8§ 13053.4(c)).

(d) As staff has admitted, there is no “CDP application 3-23-0014" in its files.*®

43 The application number “3-23-0024" signifies, in sequence, the Central Coast District (“3”), the year
the application was made (“23”) and the serial application number (“*0014”).

% ]tem 18a Staff Report, at 1.

% Email from shown Item 18a author Ms. Katie Butler, a Central Coast staff supervisor, to Norbert Dall,
February 6, 2023 (“other than our database file checklist and the current staff report materials that are
linked on the agenda, the file for 3-23-0014 has no additional materials or documents other than those
items that have been carried over and incorporated from your application submittals and all email
exchanges between our staff and you (and the other project consultants and counsel). As the staff
report notes and as Logan mentioned on Friday, the applications you have submitted have simply been
renumbered and consolidated into one for processing purposes, and all of the materials you have
submitted to date constitute the current file.”)
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(e) Our client has not authorized Commission staff to be his agent or representative in either his
applications for CDP amendments A-3-PSB-02-016-A2 and A-3-PSB-02-016-A3 or “CDP
application 3-23-0014".

(f) Neither staff nor the Commission has the requisite real property interest, required by the
Commission regulations (14 CCR 8§ 13053.5(b)), to be able to present a CDP application to the
Commission for review, full — including site-posted - public notice, hearing, and action.

() The Executive Director — acting through Central Coast District staff — prior to the post hoc
staff report publication date (January 27, 2023, when all Coastal Act deadlines for Commission
hearing and action on his two long-pending applications had passed, the Permit Streamlining
Act (PSA) 180-day and 270-day deadline for Commission action had passed, and the PSA'’s 60-
Day Notice deadline of February 18, 2023 for issuance by operation of law of CDP amendments
A-3-PSB-02-016-A2 and A-3-PSB-02-016-A3 was nearly at hand), has not made the filing
determination, required by the Commission’s regulations (14 CCR § 13056(b)), that the required
permit application form and necessary attachments and exhibits for “CDP application 3-23-0014”
have been found to be complete for processing, because there is none.

(g) The executive director has not prepared a written staff report for each of our client’s two
pending (staff-deemed filed) applications to amend CDP A-3-PSB-02-016, inconsistent with
Commission regulation 14 CCR 8§ 13057(a).

(h) The Item 18a staff report contains an illusory project description that comports neither with
the project description in the applications for CDP amendments A-3-PSB-02-016-A2 and A-3-
PSB-02-016-A3, nor in the three emergency CDP’s issued by Commission staff to our client in
2020-2021. Inrelevant principal parts, the recessed Phase | unreinforced sea cave infill buttress,
located two to 27 feet to landward of the seaward edge in March, 2020 of the overhanging bluff,
(2005) cutoff wall, and (2005 and subsequently maintained and repaired bluff shotcrete facing,
is (1) not “on the beach”, as the Item 18 staff report erroneously asserts* and even those CSA'’s
site-specific project plans and sections, attached as exhibits to the staff report, show,*” and (2)
by CSA'’s expert, site-specific, analysis and design, cannot and does not function as a shoreline
protective structure, but rather requires the separate and subsequent Phase Il replacement
cutoff wall, exterior to the infill, to protect it from direct, flanking, undercutting, and overcutting
marine erosion. The staff-issued three emergency CDPs, in which the Commission concurred,
and the emergency construction sequence and timelines for the infill document those facts.

46 |tem 18a staff report, at 1.

47 ltem 18 staff report exhibits 5 and 6.
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Staff raised no objections to them when our client submitted daily monitoring reports and the 30-
Day post-construction completion reports for the completed emergency work in 2020 and 2021-
2022. The Phase Il replacement cutoff wall is located, by design and implementation pursuant
to emergency CDP G-3-21-0035, substantially in the alignment of the (2003) CDP-approved and
(2005) authorized as-built cutoff wall, below the pre-March, 2020 overhanging bluff materials,
and not “on the beach”, not to seaward of the 18.6-year MHTL, and thus not in the Commission’s
retained regulatory jurisdiction (Coastal Act 8 30519(b)). Similarly, the Phase Il bluff shotcrete
facing repairs, maintenance, and minor downcoast extension, bluff drains, downcoast 400 sf
bluff restoration and stabilization are located variously between elevations 14-43 feet NAVD88,
as staff report exhibit 5, page 2 of 2, shows, and thus not on the “beach”.

(i) The Phase | and Phase Il components are therefore subject to the substantive standards of
the LCP (Coastal Act 8 30604(b)) and the public access and recreation standards of the Coastal
Act (830604(c)), rather, as the staff report represents - in its blatant quest to abrogate and
destroy our client’s contractual and due process rights to implement CDP A-3-PSB-02-016 over
its full term, well beyond 2040 (or 2043) — all Coastal Act Chapter 3 standards, with the
controlling LCP standards being reduced to mere “guidance”.

() The Item 18a staff report discloses that staff consolidate our client’'s applications for CDP
amendments A-3-PSB-02-016-A2 and A-3-PSB-02-016-A3 in extra-legal “CDP application 3-23-
0014”, (1) for its convenience, (2) to subject the Phase | infill buttress and the Phase Il shoreline
protective works to inapplicable regulatory controls, (3) to repeal our client's contractual
development, completed mitigation, and repair/maintenance rights during the remaining nearly
50 year term of the CDP, and (4) to escape, sub voce, staff's own failures, and thus the
Commission’s, to comply with the filing determination and notice deadline in Commission
regulations (14 CCR 8§ 13XXX), the hearing and action deadlines of Coastal Act 88 30621 and
30622, respectively, and the filing and action deadlines of the Permit Streamlining Act. Staff's
consolidation is premised on the first part of the Commission regulation (14 CCR 813058) that
“Where two or more applications are legally or factually related, the executive director may
prepare a consolidated staff report. Either the commission or the executive director may
consolidate a public hearing where such consolidation would facilitate or enhance the
commission's ability to review the developments for consistency with the requirements of the
Coastal Act.” However, staff's consolidation effort fails. First, because there is no valid
application before the Commission for “CDP application 3-23-0014". Second, the
aforementioned emergency, site-specific expert geotechnical investigation, analysis and design
required by the Commission’s own application requirements, and the timelines imposed both by
the pre- and post-construction regulatory requirements in the three emergency CDP and
construction work day, labor, and material limitations necessitated our client's separate and
sequential submittal of the applications for CDP amendments A-3-PSB-02-016-A2 and A-3-PSB-
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02-016-A3 and rendered application for all proposed development unavailable and thus
infeasible, within the terms of Commission regulation 14 CCR 8§13053.4(a).*® Notably, at the
point of Phase Il CDP application submittal on November 12, 2020, or within the six months
thereafter (before staff deemed the separate application to have been filed), Commission staff
did not solicit or require our client to implement 813053.4(a) by amending it into the Phase | CDP
application submitted on August 7, 2020. Neither the Coastal Act nor any Commission regulation
authorize Commission staff, on its own motion, or the Commission to consolidate two separate
CDP (here, amendment) applications, or to craft and process a own new CDP application by
staff or the Commission to consolidate functionally related development.

(k) The City, in the serious exercise of its enforcement authority pursuant to the certified LCP,
determined in 2005 that our client’s work to repair and maintain the residence on the property
did not involve any impacts during construction, or subsequently, to coastal resources, did not
require a CDP for it, was permitted by applicable City building and other ministerial permits, and
that the work was not performed in violation of the LCP.#° Our client received no notice of alleged

48 “To the maximum extent feasible, functionally related developments to be performed by the same
applicant shall be the subject of a single permit application.”

49 |etter from City of Pismo Beach Community Development Director Matthew Downing, AICP, to Ms. Ellie
Oliver, California Coastal Commission, February 28, 2022, at 1. [‘On January 22, 2022, the City of Pismo
Beach sent you a letter in response to your January 14, 2022, letter notifying the City of Coastal
Commission enforcement staff’s renewed interested the above referenced matter. As stated in our
letter, based on review of applicable records, it appears that our respective staffs addressed the issue
in 2005, concluded there was no enforcement issue, and considered the matter closed. Nonetheless,
because the property is located within the City’s certified Local Coastal Program (LCP) permit
jurisdiction, the City committed to reviewing the situation and providing a more definitive response to
Coastal Commission enforcement staff. This letter serves as the City’s response regarding this matter.

“The work associated with the alleged violation involved repair and maintenance of the central portion
of the house at 121 Indio Drive and did not involve any impacts to coastal resources, either during
construction or subsequently. As state previously, it appears that at the time of construction 17 years
ago, it was understood by our respective staffs that the work did not amount to a “violation,” and the
matter was considered closed. We have reviewed the City’s records and find that no additional
information is present to change the City’s position that this matter does not amount to a violation and
has been appropriately closed.

“The City takes seriously its enforcement authority in implementing our LCP that the Coastal
Commission certified, and therefore we are happy to provide this response to you. As you can imagine,
as with any coastal city or county, our certified LCP and the delegated authority to the City under the
Coastal Act would be meaningless if the City’s past determinations, as here, were not treated as final
and dispositive.”]
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violation from the Commission in relation to the repair and maintenance of the residence, or with
regard to any other development on the property. As part of the application for CDP amendment
A-3-PSB-02-016-A3, our client noted that erroneous development had occurred in the relatively
small (20x20 foot) area of the unconsolidated marine terrace materials on the downcoast bluff,
above the CDP-authorized (2005) cutoff wall and adjacent, and proposed to restore and stabilize
this area consistent with the applicable LCP standard of review.0 The Item 18a staff report
concurs with CSA’s site-specific analysis and (as further clarified) recommendation for minor
slope restoration grading to correct an overhanging bluff condition, install three tiebacks and
new sustainable bluff drains, retain six in situ soil nails in place, and protect these minimized
measures against direct and flanking marine erosion by contoured, textured, and color-
harmonized bluff shotcrete facing, consistent with the requirements of LCP Policy S-6. Neither
the no project alternative or another alternative is available that would meet the necessary bluff
stabilization and protection objectives of the Phase Il project. Our client appreciates staff's
concurrence in this Phase Il component.

() The Item 18a staff report generalizes that shoreline protective devices have significant
adverse impacts to public access and recreation,®! but provides no site-specific analysis that the
Phase | recessed sea cave infill (which by CSA’s design and location is a buttress, rather than
“shoreline armoring”) or any of the Phase Il development components will have any adverse
effect on beach recreational access. As noted, none of the proposed development is on the
beach. The infill is recessed below and to landward of the March, 2020 lower bluff material
edge. The replacement cutoff wall, by its recurved location, adds a small amount of new
accessible beach area to the public beach recreational access easement area for which our
client dedicated an easement to the City in 2004. The bluff shotcrete facing, bluff drains, and
downcoast bluff stabilization are located on private property, not accessible to the public, a
minimum 14 feet above the back beach. The stabilization of the bluff against catastrophic
collapse to the beach has, by the emergency work that has been completed and the relatively
small amount of proposed additional work, protected the public’s use of the beach, the public
health and safety, and the quality of coastal waters. The shoreline squeeze” analysis in the Iltem
18a staff report also disclaims, without site-specific analysis or reference to authority -- and sub
voce in relation to our client’s constitutional right to protect his property consistent with the LCP
-- that our client in 2004, in the context of the CDP contract between the Commission and him
for the regulatory life of the CDP-approved shoreline protective works, fully mitigated their

50 The erroneous development, which apparently resulted from a misunderstanding of what the
authorization and requirement in CDP Special Condition 1, at 17, for consistency with CSA’s (2003)
recommendations and plans entailed, has had no significant adverse effect coastal resources, but
rather helped to protect the relatively unconsolidated slope terrace materials.

51 At 60.
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intercession to potential bluff retreat that otherwise might create, under the oceanic conditions
premised by staff, a failed — and impermissibly Commission-taken (Coastal Act §30010) --
residence and public infrastructure atop, or that discharges to, an episodically awash Pismo
Formation outcrop. The $1,287,905 mitigation fee that Special Condition 4 of the Item 18a staff
report proposes the Commission extract from our client for offsite and public access and
recreational projects somewhere else in the City, that would not mitigate any potential (locally
very minor and cumulatively non-existent) Phase Il project impacts at the site, lacks nexus and
proportionality, and is therefore inconsistent with controlling law. Notably, the staff report’s
generalized examples of funding by the proposed mitigation fee variously do not now exist in
operation, are not authorized by the LCP, or are infeasible due to lack of requisite available
properties.

However, our client has committed, by his application for CDP amendment A-3-PSB-02-016 to
in situ specified beach quality sand nourishment, as recommended by CSA, and clarifies that
that commitment includes the quantifications set forth in CSA’s supplemental memorandum
“Geotechnical Response to California Coastal Commission Staff Report dated January 27, 2023,
RE: Coastal Development Permit Application Number 3-23-0014 121 Indio Drive, Pismo Beach,
California (APN 010-205-002), “dated February 6, 2023. Further, our client is open in the context
of consultation with Commission staff, as requested previously and again on February 5, 2023,
to discussion of (1) nourishing the beach plane on his property at the 5-year monitoring intervals
with beach quality sand to bring the beach profile to the elevation identified in CSA’s 2003
geotechnical report, to mitigate any quantified, site-specific loss of beach quality sand from any
proposed new Phase Il component (i.e., the 400 sf downcoast bluff stabilization) that was not
previously mitigated in 2004, or (2) proportionate participation in the context of a City-wide or
regional beach quality sand restoration (nourishment) project that includes the public agencies
which presently substantially interrupt flow of beach quality sand to the Santa Maria River
watershed and to the Santa Maria River littoral cell.

(m) Our client respectfully declines Special Condition 7 in the Item 18a staff report. Our client
has a right, pursuant to the CDP and certified LCP, to maintain and repair the residence and
other structures on the property without having to comply with staff's proposed onerous and
LCP-inconsistent “redevelopment”, “armoring modification”, and “additional mitigation”
requirements through a new CDP (based on the non-existent “CDP application 3-23-0014) that
would repeal the contractual CDP to which the Commission is a party with our client.

(n) Exhibits to the Iltem 18a staff report are variously erroneous, incomplete, and misleading,

and thereon deny our client a fair hearing on his applications for staff-filed CDP amendments A-
3-PSB-02-016-A2 and CDP amendments A-3-PSB-02-016-A3, as follows:
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First, on Exhibit 1, page 1, the Regional Location Map, the low resolution base aerial
photographic image is undated, not time-stamped (in relation to shown water levels along the
shoreline), not orthorectified, lacks a scale, and does not identify the project site for either the
Phase | CDP amendment A-3-PSB-02-016-A2 sea cave infill or the separate Phase ||l CDP
amendment A-3-PSB-02-016-A3 components. The project site by title and arrow points to the
nearshore waters of San Luis Obispo Bay, which is not the project site. The shown street
address is also not on the project site. The red balloon points to an indistinguishable and
variously obscured area.

Second, on Exhibit 1, page 2, the first Project Location map, the low resolution base aerial
photographic image is undated, not time-stamped (in relation to shown water levels along the
shoreline), not orthorectified, lacks a scale, and does not identify the project site for either the
Phase | CDP amendment A-3-PSB-02-016-A2 sea cave infill or the separate Phase || CDP
amendment A-3-PSB-02-016-A3 components. The project site by title and arrow points to the
nearshore waters of San Luis Obispo Bay, which is not the project site. The shown street
address is also not on the project site. The red balloon points to the roof of the residence at 121
Indio Drive, which is not the site for development pursuant to either application.

Third. on Exhibit 1, page 3, the second Project Location map, the low resolution base aerial
photographic image is undated, not time-stamped (in relation to shown water levels along the
shoreline), not orthorectified, lacks a scale, and does not identify the project site for either the
Phase | CDP amendment A-3-PSB-02-016-A2 sea cave infill or the separate Phase Il CDP
amendment A-3-PSB-02-016-A3 components. The project site by title and arrow points to our
client’s (2004) dedicated beach public recreational access easement area, which not the project
site. The shown street address is for over 90% also not on the project site. The red balloon
points to the roof of the residence at 121 Indio Drive, which is not the site for development
pursuant to either application. This image shows that all but one of the residences between 99
Indio Drive and 201 Indio Drive, and the City Florin Street vista point (“Overlook”), are protected
by one or more shoreline protective structure. The blue balloon obscures nearly all of the vista
point, which our client’s (2004) public access mitigation fee paid to develop.

Fourth, Exhibit 2, page 1, is a crudely constructed mosaic image of at least two and potentially
three oblique frames, taken with a zoom lens, of ebbing high tide conditions in San Luis Obispo
Bay that is not time-stamped (in relation to shown water levels along the shoreline), lacks a
scale, and does not identify the project site for either the Phase | CDP amendment A-3-PSB-02-
016-A2 sea cave infill or the separate Phase ||l CDP amendment A-3-PSB-02-016-A3
components. The project site by title and lower arrow points to our client’s (2004) dedicated
beach public recreational access easement area, which is not the project site for any structural
development. The upper arrow points to the CDP-approved steps to the lower patio (not visible
in this image), which are not the project site for any structural development. This image does
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not depict the area of either the proposed Phase | sea cave infill (which in any case, as built
under emergency conditions, is not visible or the proposed Il project components. This image
does depict the large overhanging block to the left and above the lower arrow, which overhang
was removed during replacement cutoff wall construction to position it along the alignment of the
CDP-authorized (2005) cutoff wall.

Fifth, Exhibit 3, pages 1 — 3, contain undisclosed excerpts from low altitude photographic imagery
by the Department of Navigation and Ocean Development and its successor, the Department of
Boating and Waterways, without photo acquisition dates or times (in relation to shown water
levels along the shoreline), lack a scale, and do not identify the project site for either the
Phase | CDP amendment A-3-PSB-02-016-A2 sea cave infill or the separate Phase || CDP
amendment A-3-PSB-02-016-A3 components, but do erroneously identify the pre-Coastal Act
residence at 121 Indio with an arrow and the notation “Grossman”. Our client did not own the
property in 1972, 1979, or 1989.

Sixth, Exhibit 3, page 4, contains an undisclosed excerpt from low altitude oblique photographic
imagery by the Adelmann’s first long distance coastal reconnaissance helicopter venture from
2002, which is an elite view perspective that is unavailable to most persons, is not time stamped
(in relation to shown water levels along the shoreline), lacks a scale, has our client’'s name
superimposed on the roof of the residence that is not part of either the Phase | or Phase I
project, does not show the Phase | or Phase Il project component areas, and depicts the eroding,
protected, and built City shoreline.

Seventh, Exhibit 3, page 5, contains an undisclosed excerpt from low altitude oblique
photographic imagery by the Adelmann’s elite helicopter reconnaissance in 2004 that is
unavailable to most persons, is not time stamped (in relation to shown water levels along the
shoreline), lacks a scale, has our client’s name superimposed on the roof of the residence that
is not part of either the Phase | or Phase Il project, does not show the Phase | or Phase Il project
component areas, and depicts the eroding, protected, and built City shoreline. The Phase Il
shoreline protection authorized by the CDP on our client’s property has been built, while
authorized upper bluff and bluff top vegetation restoration and patio work are underway.

Eighth, Exhibit 3, page 6, contains an undisclosed excerpt from low altitude oblique photographic
imagery by the Adelmann’s elite helicopter reconnaissance in 2010 that is unavailable to most
persons, is not time stamped (in relation to shown water levels and accreted masses of cut kelp
along the shoreline), lacks a scale, has our client's name superimposed on the roof of the
residence that is not part of either the Phase | or Phase |l project, does not show the Phase | or
Phase |l project component areas, and depicts the further eroding, protected, and built City
shoreline. The Phase Il shoreline protection authorized by the CDP on our client’s property is in
place, locally with spalling; the (2005) authorized recurved cutoff wall is visible in a recessed
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position below the overhanging bluff shotcrete facing, below and to the right of the downcoast
knob on the property.

Ninth, Exhibit 3, page 7, contains an undisclosed excerpt from low altitude oblique photographic
imagery by the Adelmann’s elite helicopter reconnaissance in 2015 that is unavailable to most
persons, is not time stamped (in relation to shown water levels and accreted masses of cut kelp
along the shoreline), lacks a scale, has our client's name superimposed on the roof of the
residence that is not part of either the Phase | or Phase |l project, does not show the Phase | or
Phase Il project component areas, and depicts the further eroding, protected, and built City
shoreline. The Phase |l shoreline protection authorized by the CDP on our client’s property is in
place, locally with spalling; the (2005) authorized recurved cutoff wall is visible in a recessed
position below the overhanging bluff shotcrete facing and Pismo Formation rock below and to
the left of the downcoast knob of the property.

Tenth, Exhibit 3, page 8, contains an undisclosed excerpt from low altitude oblique photographic
imagery by the Adelmann’s elite helicopter reconnaissance in 2019 that is unavailable to most
persons, is not time stamped (in relation to shown water levels and accreted masses of cut kelp
along the shoreline), lacks a scale, has our client’'s name superimposed on the roof of the
residence that is not part of either the Phase | or Phase |l project, does not show the Phase | or
Phase Il project component areas, and depicts the further eroding, protected, and built City
shoreline. The Phase |l shoreline protection authorized by the CDP on our client’s property is in
place, locally with spalling; the (2005) authorized recurved cutoff wall is visible to the left and
right of the of the downcoast knob of the property. Loss of beach profile during the diminished
sand mobilization to the Santa Maria River littoral cell, regionally associated with the multi-
decadal early 215t century drought, is apparent.

Eleventh, Exhibit 4, page 1, contains a reproduction of CSA’s April, 2020 (Phase I) Site
Topographic and Bluff Undercutting Plan sheet, mapped on a vertical drone image of winter
beach plane (Match 23-24, 2020) conditions, with 2-foot topographic contours, depiction of the
marine erosion-created sea cave perimeter (horizontal erosion area) and landward trending rock
joint extension, and the position (in plan view) of the upper and lower wave cut edges of the sea
cave mouth, and the superimposed as-built location of the (2005) as-built cutoff wall. The sheet
was submitted by our client to Commission staff as part of CSA’s Phase | geotechnical
investigation report, Commission engineering and geological staff reviewed it, and concurred in
CSA's site-specific analysis and finding that the sea cave endangered the bluff and residence at
121 Indio Drive with catastrophic collapse to the beach public recreational access easement
located to seaward of the seaward bluff (Pismo Formation, bluff shotcrete facing) edge. This
vertical aerial does not identify any human-accessible beach area below the overhanging bluff.
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Twelfth, Exhibit 4, page 2, contains a reproduction of CSA’s April, 2020 (Phase |) sections 1-1’
through 5-5’ in illustrative section view, the location of which sections are shown in plan view on
Exh. 4, page 1. The sections depict the recent sea caving, overhanging bluff material, and in
situ (2005) authorized cutoff wall, and Pismo Formation sandstone on the beach plane, but do
not show the elevation of beach quality sand, pebbles, or cobbles in beach profile view.

Thirteenth, Exhibit 4, page 3, contains a reproduction of CSA’s April, 2020 (Phase I) shotcrete,
concrete, grout plan for infilling of the sea cave in plan view, where the infill is shown by hachures
and a perimeter line that is recessed + 2 feet (h) from the seaward edge of the (2005) authorized
cutoff wall.

Fourteenth, Exhibit 4, page 4, contains a reproduction of CSA’s April, 2020 (Phase ) illustrative
sections 1-1’ through 5-5’, with CSA’s recommended sea cave infill shown by red hachures and
the approximate location of Phase Il reinforced concrete cutoff wall restoration shown by dashed
red vertical rectangles.

Fifteenth, Exhibit 5, page 1, contains a reproduction of CSA’'s March, 2022 (Phase Il) 30-
Day/Condition 10 Compliance Report as-built plan view, which shows the completed Phase |
sea cave infill that was previously completed pursuant to issued emergency CDP’s G-3-20-0025
and G-3-21-0023, in dark grey overlay, and the as-built location of the undulating (concave)
Phase Il replacement cutoff wall textured seaward facing in substantially the same location as
the (2005) authorized cutoff wall, locally with shotcrete infill and residual Pismo Formation rock
between the previously completed sea cave infill and the replacement cutoff wall alignment.

Sixteenth, Exhibit 5, page 2, contains a reproduction of CSA’s March, 2022 (Phase Il) 30-
Day/Condition 10 Compliance Report as-built section view, which shows the completed Phase |
sea cave infill that was previously completed pursuant to issued emergency CDP’s G-3-20-0025
and G-3-21-0023, in dark grey overlay, the as-built replacement cutoff wall and shotcrete infill at
its rear, and the replacement cutoff wall foundation keyway (excavated into Pismo Formation
sandstone typically above the 18.6-year MHTL and below overhanging bluff material, in an area
that constitutes neither tidelands below the MHTL or submerged lands). Encountered narrow
and thin lenses of sand in the (2005) keyway alignment below the overhanging bluff material
were typically associated with sub-parallel or oblique dips in Pismo Formation outcrops; rigorous
monitoring during replacement cutoff wall construction resulted in a small (+5 sf) net gain of post-
construction humanly accessible beach area on the property.

Seventeenth, Exhibit 6, page 1, contains a an annotated reproduction of CSA’s Phase Il
Restoration Plan (October 13, 2020), in plan view, that was included in the Phase Il CDP
amendment application A-3-PSB-02-016-3, with an undisclosed contributor’s highlighting of
Phase |l tieback, over-steepened bluff face restoration area (delimited by CSA with a magenta
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line), dark black line restoration grading contours, emergency sea cave infill pursuant to G-3-12-
0023 shown by black hachures, and the recurved replacement cutoff wall located to landward of
the NAVD88 equivalent of elevation 4.62 feet MLLW and recessed and recurved from the (2005)
downcoast cutoff wall segment for alignment in an eroded Pismo Formation outcrop along the
downcoast property line.

Eighteenth, Exhibit 6, page 2, contains a reproduction of CSA’s Phase |l Restoration Plan
(October 13, 2020), in typical section view, annotated with highlighting by an undisclosed
contributor that identifies proposed Phase Il bluff restoration and stabilization that remains to be
completed in 2023 and the recessed emergency sea cave infilling (2020, 2021) and replacement
cutoff wall construction below overhanging bluff materials (2021-2022) that were completed
pursuant to Commission staff-issued emergency CDP’s G-3-20-0023, G-3-21-0025, and G-3-
21-0035.

Nineteenth, Exhibit 7, page 1, contains a reproduction of CSA’s revised Drawing No. 4 (February,
2022), which is not part of either the Phase | CDP amendment application A-3-PSB-02-016-A2
or Phase || CDP amendment application A-3-PSB-02-016-A3, but rather a CSA representation
of its recommendation, following accelerated sea cave erosion in a heavily fractured area of
Pismo Formation, with overlying relative unconsolidated Terrace Materials, along the downcoast
property line, easterly (landward) of the proposed Phase Il development. An unidentified
contributor has circled and denoted the area that CSA recommended for a 4" emergency CDP
in February, 2022; Commission staff erroneously includes it in the discursive project description
contained in the Item 18a staff report for imaginary “CDP application 3-23-0014".

Twentieth, Exhibit 8, page 1, contains an excerpted (clipped along the bottom by an undisclosed
contributor) reproduction of an undated CSA plan view drawing that locates the (2005)
authorized sea cave infill, downcoast cutoff wall, and the approximate location of nine drilled soil
nails in overlaying relatively unconsolidated Terrace Materials above the cutoff wall; the notation
“Figure 1, Existing Conditions Plan” indicates that it may have been part of a CDP amendment
application that Commission staff, after consultation, declined to accept for filing and therefore
was not processed until Commission staff deemed the post-construction application for bluff
slope restoration and stabilization in this area filed in May, 2021, with clarification on
recommendation by CSA that the remaining in situ six soil nails be retained in the context of the
proposed Phase Il 400 sf bluff slope restoration.

Twentyfirst, Exhibit 8, page 2, contains an excerpted reproduction of a CSA section F-F’ that
shows the (2005) authorized downcoast sea cave infill, soil nails, and the Commission staff
authorized sea grass planter box near elevation 16 feet (no datum) that was subsequently
destroyed by wave runup.
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Twentysecond, Exhibit 9, page 1, contains a reproduction from the DA emergency CDP G-3-21-
0035 30-Day Report, dated March 25, 2022, with photographic imagery of newly completed (that
day) (February 3, 2022) area segments of the reduced height, recurved, textured, and
Commission staff-approved reference bluff color harmonized replacement cutoff wall, before the
color infused shotcrete had cured for a minimum 28 days, and locally with light color mineral
effervescence, exfiltrating groundwater on the downcoast end of the replacement cutoff wall,
from the contact of the overlaying relatively unconsolidated Terrace Materials on the fractured
Pismo Formation sandstone, the prograding sea cave along the downcoast property line, and a
thin layer of in situ and adjacent beach quality sand. The illustration documents the substantial
conformance of the as-built replacement cutoff with the proposed Phase Il application for CDP
amendment A-3-PSB-02-016-A3 and emergency CDP G-3-21-0035.

Twentythird, Exhibit 9, page 2, contains a reproduction from the DA emergency CDP G-3-21-
0035 30-Day Report, dated March 25, 2022, with DA-annotated photographic imagery (February
3, 2022) of the as-built recurved, concave facing, textured emergency post-construction
replacement cutoff wall groundwater exfiltration, incipient mineral effervescence, heat
differentiated surface drying, and locally coarse beach quality sand accretion conditions. The
illustration documents the substantial conformance of the as-built replacement cutoff with the
proposed Phase Il application for CDP amendment A-3-PSB-02-016-A3 and emergency CDP
G-3-21-0035.

Twentyfourth, Exhibit 9, page 3, page 2, contains a reproduction from the DA emergency CDP
G-3-21-0035 30-Day Report, dated March 25, 2022, with DA-annotated photographic imagery
(February 3, 2022) of details of the recurved, concave, textured, heat differentiated drying
replacement cutoff wall, locally with exfiltrating groundwater, mineral effervescence, and locally
coarse beach quality sand accretion conditions. The image on the lower right illustrates the view
of the shallow beach quality sand—accreted Florin Street Cove in the lower foreground during
approaching flood tide, the wave spray-wetted replacement cutoff wall at notation 38, the
inaccessible lateral public accessway during this stage of the tide downcoast to the sandstone
platform off South Palisades Park, and at 47, the dunes of Pismo State Beach.

The illustration documents the substantial conformance of the as-built replacement cutoff with
the proposed Phase Il application for CDP amendment A-3-PSB-02-016-A3 and emergency
CDP G-3-21-0035.

Twentyfifth, Exhibit 10, page 1, contains a constricted, hence incomplete and misleading, image
by unidentified “staff” of a part of the (2005) City-permitted maintenance and repair work on our
client's residence, which involved less than 50% of the structure, with an erroneous and
pejorative caption that Commission staff in the Item 18a staff report on discussion disclaims.
The repair and maintenance work did not constitute “unpermitted demolition and construction”
and the designed LCP City official (Community Development Diretor) determined, on substantial
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evidence in submitted plans, that the work did not rise to the threshold that would otherwise
require a CDP.

Twentysixth, Exhibit 10, page 2, contains a second constricted, hence incomplete and
misleading, image by unidentified “staff’ of a part of the (2005) City-permitted maintenance and
repair work on our client’s residence, which involved less than 50% of the structure, with an
erroneous and pejorative caption that Commission staff in the Item 18a staff report on discussion
disclaims. The repair and maintenance work did not constitute “unpermitted demolition and
construction”. The repair and maintenance work did not constitute “unpermitted demolition and
construction” and the designed LCP City official (Community Development Diretor) determined,
on substantial evidence in submitted plans, that the work did not rise to the threshold that would
otherwise require a CDP. Dall & Associates submitted this data to Commission professional
staff in the Santa Cruz office, which at no time wrote to our client to allege that the repair and
maintenance work was a violation of the applicable standards for review.

Twentyseventh, Exhibit 11, page 1, contains the detailed, site specific Structural Calculations
and Elevations, Repair and Maintenance of Single-Family Home, 121 Indio Drive, Pismo Beach
(Grossman) by LGA/Leonard Grant, Architect, and Stephanie Dall, Partner, Dall & Associates,
that contains their respective independent measurement data for the (2005) City-permitted
maintenance and repair work on our client’s residence, which documents that the work did not
rise to the 50% threshold at which a CDP for it would have been required according to the
applicable determination standards. The repair and maintenance work did not constitute
“unpermitted demolition and construction” and the designed LCP City official (Community
Development Diretor) determined, on substantial evidence in submitted plans, that the work did
not rise to the threshold that would otherwise require a CDP. Dall & Associates submitted this
data to Commission professional staff in the Santa Cruz office, which at no time wrote to our
client to allege that the repair and maintenance work was a violation of the applicable standards
for review.

9. Request. Our client respectfully requests Executive Director Huckelbridge and
Commissioners, as applicable, to:

(a) Meet and confer, through the Executive Director’'s designee, at the earliest practicable time
prior to February 10, 2023, with our client’s representatives to discuss and with the purpose to
resolve all outstanding issues that relate to issuance of our client’s and staff's deemed filed two
necessarily separate CDP amendment applications A-3-PSB-02-016-A2 and A-3-PSB-02-016-
A3.
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(b) Notice and schedule an emergency Commission meeting, for good cause, on Friday,
February 10, 2023 hearing and action by the Commission on our client’'s and staff's deemed
filed two applications A-3-PSB-02-016-A2 and A-3-PSB-02-016-A3, as clarified in (a), above,
including, as applicable, with provision for double-joined amendment application by our client of
the CDP that implements (a), for Commission consideration at a proximate upcoming meeting.

Such hearing on the two CDP amendment applications may be consolidated, consistent with the
regulation, provided that it affords a fair hearing.

Action on each CDP amendment application must be separate, consistent with the regulation.

(c) Notice and schedule, no less than 10 days before the ultimate PSA deadline, February 18,
2023, a hearing and action by the Commission on our client's and staff's deemed filed two
applications A-3-PSB-02-016-A2 and A-3-PSB-02-016-A3.

Such hearing on the two CDP amendment applications may be consolidated, consistent with the
regulation, provided that it affords a fair hearing.

Action on each CDP amendment application must be separate, consistent with the regulation.

(d) Withdraw unauthorized, incomplete, inaccurate, improperly conflated, and improperly
noticed (for lack of required posting at the project site at the time of staff's intake for) “CDP
application 3-23-0014" from the Commission meeting agenda for Friday, February 10, 2023.

(e) In the alternative, promptly issue our client the two long-pending amendment application A-
3-PSB-02-016-A2 and CDP amendment A-3-PSB-02-016-A3, as deemed issued by operation
of law, with our client's commitment to submit a further CDP amendment application within a
mutually agreed time CDP that implements (a), for Commission consideration at a proximate
upcoming meeting.

(d) Produce to the undersigned and our client’'s counsel a true and complete copy of all
documents in the possession or control of the Commission that are responsive to our PRAR
therefore of February 1, 2023, as further clarified to Commission staff counsel Logan Tillema by
telephone on February 3, 2023, and by electronic mail on February 6, 2023.

Our client’'s team continues to stand ready to work cooperatively with staff to resolve any

For over 20 years, our client and we have worked cooperatively with Commission regulatory
staff, technical staff, and legal counsel to implement our client’s constitutional right to protect his
residence, consistent with the applicable (delegated) requirements of the certified City LCP and
the Coastal Act.
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Sincerely yours,

DALL & ASSOCIATES

By:
ANovtberet . DtV Hgptbaree L. Dl
Norbert H. Dall Stephanie D. Dall

202352.223.912
C: Client
Mr. Patrick Shires, Cotton, Shires and Associates, Inc., Consultant to Client
Mr. John Wallace, Cotton, Shires and Associates, Inc., Consultant to Client
Steven Kaufmann, Esq., Counsel to Client
Joseph Street, Ph.D., CCC Staff Geologist
Mr. Jeremy Smith, CCC Staff Engineer
Louise Warren, Esq., CCC Chief Counsel
Alex Helperin, CCC Deputy Chief Counsel
Mr. Kevin Kahn, CCC-Central Coast District Manager
Ms. Katie Butler, CCC Staff Supervisor
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CONSULTING ENGINEERS AND GEOLOGISTS

. COTTON, SHIRES AND ASSOCIATES, INC.

February 7, 2023
E0222M

Mr. Gary Grossman
121 Indio Drive
Pismo Beach, California 93449

SUBJECT: Geotechnical Response to California Coastal Commission Staff Report
dated January 27, 2023
RE: Coastal Development Permit Application Number 3-23-0014
121 Indio Drive, Pismo Beach, California
(APN 010-205-002)

Dear Mr. Grossman:

At your request, we reviewed the findings, declarations, exhibits, and
recommendations relating to geotechnical issues at 121 Indio Drive, Pismo Beach (APN
010-205-002) presented in the California Coastal Commission staff report, dated January
27, 2023, for a Coastal Development Permit Application Number 3-23-0014. While the
recent submittal of the staff report did not allow for sufficient time to conduct a detailed
review and analysis of their findings, we are responding to some of the relevant portions
of the staff report in the following sections of this letter by providing a summary of our
background and experience associated with your property, our comments on various
aspects of the staff report, and our conclusions.

Introduction/Background

The geotechnical engineers and engineering geologists at CSA are very familiar
with the site-specific geological/geotechnical conditions, trends, and history of the site,
having:

(@) in 2002-2003 surveyed, inspected, mapped, and analyzed it, prepared detailed
alternatives analysis for site stabilization against marine erosion, and recommended a
suite of local coastal program (LCP)-consistent mitigation measures to protect the house
and bluff, and the safety of the public that uses the adjacent beach area for recreation,
against catastrophic bluff failure during the 75-year term of the recommended shoreline
protective works;

Northern California Office Central California Office Southern California Office
330 Village Lane 6417 Dogtown Road 699 Hampshire Road, Suite 102
Los Gatos, CA 95030-7218 San Andreas, CA 95249-9640 Thousand Oaks, CA 91361-2401
(408) 354-5542 (209) 736-4252 (805) 370-8710
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(b) drilled, logged, sampled and tested five exploratory borings, one in Florin Street, three
on 125 Indio Drive and one on 121 Indio Drive;

(c) prepared our detailed, site-specific Geotechnical Investigation Potential Seacliff
Hazards for 121 and 125 Indio Drive and Florin Street Cul-de-Sac Report (2003, 35 pages
and Appendices A through C, which the Coastal Commission’s approval of the conformed
project description in CDP A-3-PSB-02-016 (2003) made mandatory project standards for
the contoured cutoff wall, reconstructed bluff shotcrete facing, drainage, and associated
development, monitoring and reporting for repairs, maintenance, and adaptive
management at the site;

(d) conducted further site-specific geotechnical investigations and prepared the detailed,
site-specific, conformed Drawings (plans, sections, elevations, detailed component
depictions) and Specifications (2003-2004) to implement the CDP and obtained Coastal
Commission and City approval of them and issuance of the respective CDP and Building
Permit;

(e) monitored and inspected third party contractor construction of the contoured cutoff
wall (the keyway of which in part extended to an elevation below 4.5 feet MLLW),
reconstructed bluff shotcrete facing, drainage, and associated development (2004-2005);

(f) prepared the completed development As-Built Plans (2005), including for sea cave
infilling and the downcoast extension of the cutoff wall that were necessitated by further
marine erosion of the bluff, for delegated Coastal Commission staff review and approval,
which it granted in 2005);

(g) reviewed the 2009, 2013, and 2018 site monitoring reports by GeoSoils, Inc.,
correspondence regarding them with Coastal Commission staff, and its specified (limited)
approvals of recommended repair and maintenance of shoreline protective works at the
site (2020);

(h) observed, mapped, and analyzed emergency conditions of the marine erosion-
undercut and destabilized bluff site, and adjacent marine eroded beach plane, during
March-April, 2020;

(i) conducted additional site analysis; consulted with Coastal Commission geological,
engineering, and regulatory staff; and prepared site-specific supplemental geotechnical
investigation memoranda, with recommendations for the necessarily phased (sequential)
repair, maintenance, and restoration of the shoreline protective works at the site, to
prevent the catastrophic collapse of the bluff and house onto the dedicated public access
beach area, consisting of Phase I (sea cave infill) and Phase II (replacement cutoff wall,
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unconsolidated bluff Terrace Materials slope restoration and stabilization, bluff drainage
restoration/enhancement, associated site-specific mitigation measures including
laboratory-based beach quality sand nourishment (Phase I: Maintenance/Repair/
Restoration — Phase I Geotechnical Investigation Report, dated March 31,2020, with
Update dated April 6, 2020 and Phase II: Maintenance/Repair/ Restoration — Phase II
Geotechnical Investigation Report, dated May 14, 2020;

(j) worked with Client’s other consultants for preparation of the Phase I application
package to Coastal Commission to amend CDP A-3-PSB-02-016, transmitted on August 7,
2020, to which Commission staff assigned application number CDP A-3-PSB-02-016-A2;

(k) conducted further site analysis and prepared the Phase II supplemental geotechnical
report for the application package to Coastal Commission to amend CDP A-3-PSB-02-016,
transmitted on November 12, 2020, to which Commission staff assigned application
number CDP A-3-PSB-02-016-A3 (Maintenance/Repair/Restoration/Protection - Phase II
Supplemental Geotechnical Investigation Report, 121 Indio Drive Coastal Bluff Erosion
and Under-Cutting, Pismo Beach, California, (APN 010-205-002) dated October 13, 2020);

(I) conducted further site emergency conditions analysis and prepared additional
supplemental site-specific geotechnical reports that served as the Coastal Commission
bases for the requested issuance of emergency CDPs G-3-20-25 (emergency sea cave infill,
2020) G-3-21-23 (revised downcoast sea cave infill, 2021), and G-3-21-35 (replacement
cutoff wall, 2021 (Phase II Supplemental Geotechnical Investigation Report Update:
Recommendation to Immediately Mitigate Recent Emergency Conditions Phase II
Maintenance/Repair/ Restoration, Bluff and Phase I Sea Cave Infill Direct and Flanking
Marine Erosion, 121 Indio Drive, Pismo Beach, California (APN 010-205-002), dated May
18, 2021);

(m) performed site inspections and monitoring of emergency sea cave infill and
replacement cutoff wall construction (2020, 2021, 2022), and prepared post-construction

geotechnical monitoring reports for transmittal to Coastal Commission (2020, 2021, 2022:
Maintenance /Repair/Restoration Memorandum Phase I As-Built Geotechnical
Investigation, RE: 121 Indio Drive Coastal Bluff Erosion and Under-Cutting Pismo Beach,

California (APN 010-205-002), dated August 5, 2020; and

(n) performed additional site investigation and quantitative site-specific analysis of beach
quality sand mobilization in association with, and as a result of, the Phase I and Phase II
development components, and prepared the Calculation of Projected Volumes of Beach
Quality Sand Production During 20 Years at 121 Indio Drive Without Phase I and Phase II
Development California Coastal Commission Staff Letters, dated September 10, 2020,
October 23, 2020 and December 14, 2020, Regarding Pending Applications for Phase I and
Phase II Amendments to Coastal Development Permit A- 3-PSB- 02-016, 121 Indio Drive,
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Pismo Beach, California (APN 010-205-002), report by Cotton, Shires and Associates, Inc.,
dated February17, 2021.

Sea Cave and Beach Plane

During and following the seawall and associated components construction in
2004/2005, CSA documented the as-built conditions in a set of as-built drawings and
specifications entitled “Bluff Restoration and Shore Protection Project, 121 and 125 Indio
Drive and Florin Street Cul-De-Sac, Pismo Beach, California”, dated April 8, 2005.
Elevation A-A” on Drawing No. C-7, Sheet 7 of 11 of those drawings shows the as-built
surveyed bottom of the shotcrete cutoff on 121 Indio Drive property to extend to a depth
of as deep as Elevation 4.5 feet (above MLLW Datum), which was below the MHTL
elevation of 4.68 feet (MLLW Datum) at the time, and is below the MHTL of 4.62 feet
(MLLW Datum) currently (the MHTL of course being the average of all high/higher high
tides during the most recent 18.6-year epoch).

Maintenance Versus New Project

The Coastal Commission staff report attempts to make the argument that the
Phase II project is a new project rather than maintenance of the project approved in the
2003 CDP. The length of the 2005 as-built CDP-approved cutoff and return walls on 121
Indio Drive property are approximately 114 feet long. The ECDP-approved Phase II
maintenance involved replacement of 84 feet of 2005 as-built CDP-approved cutoff wall
and we are now proposing to extend that by an additional length of 13 feet (13 feet is only
11% of the 2005 as-built CDP-approved cutoff and return walls on 121 Indio Drive and
15% of the ECDP-approved 84 feet replacement length). The additional bluff shotcrete
facing area of 400 square feet is only about 20% of the 2005 as-built CDP-approved roughly
1,780 square feet of the approved bluff shotcrete facing). The typical construction
percentage to require designation as a new project in the construction world is greater
than 50% of the original structure. Overall, the Phase II maintenance work is less than
20% of the 2005 as-built CDP-approved cutoff wall and bluff shotcrete facing project on
121 Indio Drive and the additional 13 feet of return wall is only 15% of the ECDP-approved
Phase II project. Thus, in our professional opinion, the entire Phase II project should fall
under the designation of maintenance of an existing approved structure rather than an
entirely new project.

Beach Quality Sand Calculations

We have reviewed the beach sand mitigation formulaic exercise in staff report
Exhibit 12 and the staff report findings/declarations in light of CSA’s laboratory analysis
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of the beach quality sand components in the Tmp and Qt at the site, and in relation to
CSA’s tindings.

A key point that should be considered with respect to beach sand is that the finer
sand particle sizes in the Qt and Tmp quickly degrade when mobilized by erosion to very
fine sand/silt that the following high/higher high tides in turn transport rapidly offshore
of the beach plane and, because of their size, do not subsequently remobilize back to the
beach plane at 121 Indio Drive or any other beach in the littoral cell.

In our analysis, we also take into consideration the mitigation fee paid in 2004
pursuant to Special Condition 8 of CDP A-3-PSB-02-016 (CDP) for, in relevant part, sand
supply loss from the cutoff wall and bluff shotcrete facing authorized by the CDP over the
75-year economic life (to > 2078) of the approved development.

Coastal Commission staff’s analysis claims that protective armoring of the bluff
misleads CSA’s analysis of the rate of bluff retreat, but the 2020 top of the retreated bluff
is similar in location in areas where there was no protected portion of the bluff,
consequently it does not appear that the impact of existing armoring skewed the CSA
analysis. CSA’s calculations (using a retreat rate of 0.54 feet per year and factoring in the
already mitigated portion) indicate 4.3 cubic yards of beach quality sand would be lost as
a result of the Phase I shotcrete infill and 38.3 cubic yards of beach quality sand would be
lost as a result of the additional Phase II cutoff wall for a total of 42.6 cubic yards of beach
quality sand. If you were to use the inflated retreat rate of 1 foot per year as Coastal
Commission staff suggests, these values would increase to 8.0 cubic yards for Phase I and
70.9 cubic yards for Phase II for a total of 78.9 cubic yards of beach quality sand.

As-Built Phase II Conditions

CSA analyzed the as-built sea cave infill and replacement cutoff wall and found
that it substantially conformed with (a) the respective emergency CDPs issued by the
Coastal Commission, (b) CSA’s respective supplemental geotechnical reports regarding
the sea cave infill and replacement cutoff wall, and (c) CSA’s respective Drawings and
Specifications for them. Analysis of the footprint of the Phase II work revealed a small
(on the order of 5 square feet) net increase in the beach area as a result of the completed
project.

Regarding the 400 square feet of shotcrete and nine soil nails constructed in 2005,
one of the nine soil nails is no longer present, two of the nine soil nails are exposed and
are proposed to be removed, and over one fourth of the shotcrete is currently unsupported
and is to be removed and replaced as part of the clarified proposed project. It would likely
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do more harm than good to the stability of the bluff to try to remove the remaining six soil
nails.

While downcutting in recent years of the back beach plane on 121 Indio Drive has
brought the Pismo Formation surface to near or at the visible base of the steep Pismo
Formation bluff over a portion of where the Phase II replacement cutoff wall was
constructed, it and the Phase I sea cave were constructed to landward of the 18.6-year
MHTL and all other proposed Phase II components by design and location will also be
constructed upland of the MHTL.

Project Benefits

Monitoring by CSA of the as-built sea cave infill and replacement cutoff wall in
September, 2022, and in January, 2023, indicated that they have functioned as designed
and approved to protect the bluff, house, and the health and safety of the recreational
public on the beach adjacent to the bluff.

Catastrophic collapse of the bluff, house, protective works, and other
appurtenances at 121 Indio Drive to the beach plane would also likely close all or
substantial parts of the beach to public use for an extended period of time before it could
be cleaned up and/or marine processes carried components offshore with potential to
adversely impact the nearshore marine environment in San Luis Bay.

Conclusions

It is our opinion that the Phase I shotcrete infill and Phase II cutoff wall installation
represent an addition of less than 10% of the CDP-approved seawall and therefore do not
constitute a “new project”, but rather maintenance of the existing CDP-approved facility.
Furthermore, the amount of beach quality sand that would be lost by construction of the
ECDP-approved and proposed CDP-approved maintenance components is vastly less
than that calculated by Coastal Commission staff. A majority of the sand loss was already
compensated for as part of the 2003 approved project and we stand by our calculations
that 42.6 cubic yards of beach quality sand would be lost as a result of the Phase I and II
maintenance project.

Limitations
Our services consist of professional opinions and recommendations made in

accordance with generally accepted engineering geology and geotechnical engineering
principles and practices. No warranty, expressed or implied, of merchantability or fitness,
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is made or intended in connection with our work, by the proposal for consulting or other
services, or by the furnishing of oral or written reports or findings.

We appreciate the opportunity to provide our professional services to you. If you
have any questions regarding this report, or need additional information, please contact
us.

Very truly yours,

COTTON, SHIRES AND ASSOCIATES, INC.

Patrick O. Shires
Senior Principal Geotechnical Engineer
GE 770

John M. Wallace
Principal Engineering Geologist
CEG 1923

POS:JW:st
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