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PROJECT LOCATION MAP – 201 MAGELLAN AVE (HODGE) 

SAN MATEO COUNTY 

Figure 1: Project Vicinity Map 
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Figure 2: Project Location Map 
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PROJECT AREA PHOTOS – 201 MAGELLAN AVE (HODGE) 

SAN MATEO COUNTY 

Figure 1: View of the Hodge residence, Mirada Surf trail and Magellan Avenue facing north. 
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Figure 2: View of the Hodge residence and Magellan Avenue facing southwest towards the Pacific Ocean. 
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BRISCOE IVESTER & BAZEL LLP 
235 MONTGOMERY STREET, SUITE 935 
SAN FRANCISCO, CALIFORNIA 94104 

(415) 402-2700 

California Coastal Commission 
455 Market Street, Suite 300 
San Francisco, CA 94105 
Attention: Erik Martinez 

Dear Coastal Commission: 

23 December 2022 

Peter Prows 
(415) 402-2708 

pprows@briscoelaw.net 

On behalf of the David Hodge and Hi-Jin Hodge, please accept this application 
for an amendment to CDP A-2-SMC-11-040/041 (W18a-12-2013) to (i) construct an ADU 
under SB 9 on San Mateo County APN 048-016-010, adjacent to the existing single­
family residence at 201 Magellan A venue, Half Moon Bay, and (ii) create and enhance 
wetlands on APN 048-016-010 and -020. This application is submitted under 14 CCR§ 
13166. By this letter, San Mateo County is formally invited to join as an applicant in this 
project, because it is the owner of APN 048-016-020. The County is aware of this 
application and has requested that local entitlements be deferred until the Executive 
Director or the Coastal Commission determines whether to accept this application for 
processing. (See Exhibit 3.) 

Background 

The project site is southwest of Highway 1. An unnamed intermittent drainage 
feature and associated riparian corridor, dominated by arroyo willow, is present to the 
immediate north and west of the project site. (See Sol Ecology, January 2022 Biological 
Review, in Exhibit 8.) The vicinity and location map with the project site marked is 
Sheet A-1 of the project plans. (Exhibit 7.) The assessor map is Exhibit 2. 
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BRISCOE IVESTER & BAZEL LLP 
California Coastal Commission 
23 December 2022 
Page2 

In 2004, a "kidney-shaped" coastal wetland ("2004 Wetland") was documented 
extending across APN 048-016-010 and -020. (Dr. John Dixon, November 19, 2013 
Memorandum, Exhibit 7 to WlSa-12-2013 staff report.) 

In 2005, San Mateo County issued itself a CDP (PLN2005-00078) to construct the 
Mirada Surf West Coastal Trail Extension, immediately to the south of the project site. 
The 'Existing Conditions Plan' documented the 2004 Wetland, but the 'Site Construction 
Plan' depicting the proposed trail eliminated the 2004 Wetland. (See Exhibit 9, sheets 1, 
(legend showing wetlands depicted with dashed gray lines), 2 (existing conditions 
showing depicting 2004 Wetland), 5 (site construction plan showing no 2004 Wetland), 
and 6 (close-up of site construction plan showing no 2004 Wetland).) This 2005 CDP is 
not referenced in the Hodge CDP the Coastal Commission issued in 2013. 

As part of the construction of the Mirada Surf West Coastal Trail Extension, and 
consistent with the project's construction plans, the County filled and eliminated the 
2004 Wetland on both APN 048-016-010 and-020. 

The construction of the Mirada Surf West Coastal Trail Extension changed the 
hydrology of the area and created a drainage problem for the Hodges. The trail blocks 
some water from flowing into the adjacent intermittent drainage feature and causes 
unwanted ponding on the Hodge property. (See Hurvitz Environmental "Hydrology 
and Drainage Assessment" report, May 25, 2022, in Exhibit 8.) When a nearby sewer 
main line broke, in October 2017, that sewage ponded on the area of the Hodge 
property whose hydrology was changed by the County's trail project. 

In 2010, the County issued itself another CDP (PLN2010-00356), to construct a 
public restroom on APN 048-016-020. This public restroom was constructed on part of 
the area that formerly was the 2004 Wetland, which the County had filled pursuant to 
its 2005 CDP for the Mirada Surf Trail extension. 
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BRISCOE IVESTER & BAZEL LLP 
California Coastal Commission 
23 December 2022 
Page3 

In December 2013, the Coastal Commission approved a CDP for the single­
family residence on the Hodge property, APN 048-016-010. The staff report noted that 
the 2004 Wetland had existed on the property but had been filled by the County in 2008. 
(Staff report at 14, 25 ("This wetland was located on the area of the two parcels where 
dirt was stockpiled during construction of the Mirada Surf Trail").) The staff report 
assumed that "the fill of wetlands ... were undertaken without the required CDP" -
apparently unaware of the County's 2005 CDP. (Staff report at 25.) Because the staff 
report considered the wetland fill to have been unpermitted, it reviewed the Hodge 
CDP application "based on the resources that existed prior to unpermitted activities", 
i.e., "based on the assumption that the [2004 Wetland] ... still exist[s]". 

Assuming the 2004 Wetland still existed, the staff report concluded that 
construction of Hodge's proposed single-family residence would be inconsistent with 
the LCP, particularly its sensitive habitats policies (LCP Policy 7.1) and "should be 
denied." (Staff report at 25-26, 30.) The staff report recognized, however, that denial of 
the CDP could deprive the Hodges of "all economically viable use of their property" 
and constitute an unconstitutional taking. (Staff report at 34.) Staff thus recommended, 
and the Commission approved, the CDP, subject to conditions. One of those 
conditions-Special Condition 7-required a deed restriction that prohibited future 
development in the undeveloped portion of the Hodge parcel. 

Current Project 

The current project seeks to build an ADU under SB 9 on APN 048-016-010, 
owned by the Hodges, and construct and enhance wetlands on both that Hodge 
property and the County's property (APN 048-016-020). Project plans for the ADU are 
enclosed as Exhibit 7. A conceptual wetland creation and enhancement plan is 

described and shown (as Figure 2) in the August 10, 2022 "Coastal Wetland Resources 
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BRISCOE lvESTER & BAZEL LLP 
California Coastal Commission 
23 December 2022 
Page4 

Review" report by Sol Ecology, enclosed in Exhibit 8. The vesting deed for the Hodge 
property is enclosed as Exhibit 1. By this letter, the County is invited to join as an 
applicant on this project. 

The Hodges wish to build the ADU most immediately for David Hodge's 99-
year-old mother to live in. The Hodges believe that this ADU qualifies for streamlined 
approval, including an exemption from County design review, under SB 9. 

The Hodges wish to undertake the wetland creation and enhancement project for 
two reasons: 

• First, it will transform what is currently a drainage problem on the Hodge 
property, caused by the hydrology changes brought about by the County's trail 
extension, into an opportunity to create new wetlands in that part of the 
property. Wetlands need water, and the current lack of drainage provides on­
site water that, with the grading and vegetation changes proposed, could form 
the foundation for a significant and lasting new 3-parameter coastal wetland. 

• Second, it will significantly restore and enhance much of the footprint of the 2004 
Wetland the County filled, and improve upon the environmental status quo. The 
area behind the public bathroom on the County's property is dominated by 
invasive bristly ox-tongue, which inhibits the growth of true wetland vegetation 
on both that parcel and the Hodge parcel. The wetland enhancement plan would 
regrade and replant those areas with native perennial wetland species, and 
remove the bristly ox-tongue, to create actual coastal wetlands. Without the 
enhancements proposed by this permit amendment, that invasive bristly ox­
tongue will continue to dominate and prevent healthy wetlands from ever 
returning to the area. 
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BRISCOE lvESTER & BAZEL LLP 
California Coastal Commission 
23 December 2022 
Page5 

If this application is accepted, the Hodges are eager to work with Coastal 
Commission biologists to refine and improve their wetland creation and enhancement 
plan, as appropriate. 

Reasons This Amendment Request Should Be Accepted 

This application requires an amendment to the Hodges' existing CDP, 
particularly Special Condition 7 (the deed restriction). Amendments require the 
applicant to present "newly discovered material information, which the applicant could 
not, with reasonable diligence, have discovered and produced before the permit was 
granted." (14 CCR§ 13166(a).) The newly discovered material information here is the 
County's 2005 CDP, which contemplated the elimination of the 2004 Wetland and 
which neither the Coastal Commission nor the Hodges discovered with reasonable 
diligence during the processing of the Hodges' 2013 CDP. 

The analysis in the 2013 Hodge CDP proceeded on the assumption the 2004 
Wetland had been filled without a permit. Because of that unpermitted fill, the 2013 
CDP analyzed the application as if the 2004 Wetland were still there. Treating the 2004 
Wetland as still there, staff concluded that the proposed single-family residence 
proposed for construction on part of the area of the 2004 Wetland would be inconsistent 
with the wetland policies of the CDP and thus could only be approved via a Takings 
analysis and with Special Condition 7 requiring the deed restriction. 

But this assumption that the 2004 Wetland had been filled without a permit­
which was the basis of the analysis in the 2013 Hodge CDP-was wrong. The County 
gave itself a CDP in 2005 to fill that wetland (PLN2005-00078). The County later gave 
itself another CDP (PLN2010-00356) to build a public bathroom on part of the site of the 
former 2004 Wetland. Neither the Coastal Commission staff nor the Hodges were 
aware of the relevance of the 2005 CDP when the 2013 Hodge CDP was issued: 
nowhere does the 2013 Hodge CDP reference the 2005 County CDP. The Hodges 
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BRISCOE IVESTER & BAZEL LLP 
California Coastal Commission 
23 December 2022 
Page6 

obtained the 2005 CDP only this year, after months of pursuing a Public Records Act 
request from San Mateo County. 

The County has acted in significant reliance on the 2005 CDP providing coverage 
to fill the 2004 Wetland. The County constructed the public restroom on top of part of 
the area covered by the 2004 Wetland. If the 2005 CDP did not provide permit coverage 
to fill the 2004 Wetland, then the public restroom would currently be sitting on top of 
unpermitted wetland fill-and an unresolved Coastal Act violation. 

The Coastal Commission should accept this application to amend the 2013 
Hodge CDP and correct the mistaken assumption that the 2004 Wetland was filled 
without a permit-which mistake neither Coastal Commission staff nor the Hodges 
discovered with reasonable diligence at the time. 

Dead Vegetation Removal 

During pre-application meetings with the County and Coastal Commission staff, 
questions were raised about the willow vegetation line on the Hodge property. The 
willow vegetation line on the Hodge property shrinks and grows from year to year as 
branches grow or die off. The Hodges have removed dead willow branches. (See 
Exhibit 10 (invoices for "[r]emoval of dead brush" and "bristly oxtongue").) But they 
have not cut down any willow trees. (See Sol Ecology "Biological Review", January 
2022, in Exhibit 8 at 3 ("Minor tree trimming is evident, but no stumps or stump holes 
were observed, nor was any major cutting back of stems apparent".) 

Other Information 

Notice has been posted of this application on-site. A check for $3,530 is enclosed 
and represents the applicants' best estimation of the required permit fee; if that fee is 
calculated incorrectly, please let me know. 
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BRISCOE lvESTER & BAZEL LLP 
California Coastal Commission 
23 December 2022 
Page7 

Please do not hesitate to contact me with any questions. On behalf of the 
Hodges, we look forward to working with you and San Mateo County on this project. 

Sincerely, 

Peter S. Prows 
Authorized agent for the applicants 

Enclosures 
cc (by email only): Steve Monowitz (smonowitz@smcgov.org), San Mateo County 

Planning Director 
Carole Groom ( cgroom@smcgov.org), Coastal Commissioner and 
San Mateo County Supervisor 
Stephanie Rexing (Stephanie.Rexing@coastal.ca.gov), North Central 
District Manager, Coastal Commission 
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STATE OF CALIFORNIA — NATURAL RESOURCES AGENCY GAVIN NEWSOM, GOVERNOR 

CALIFORNIA COASTAL COMMISSION 
NORTH CENTRAL COAST DISTRICT 
455 MARKET STREET, SUITE 300 
SAN FRANCISCO, CA 94105 
PHONE: (415) 904-5260 
FAX: (415) 904-5400 
WEB: WWW.COASTAL.CA.GOV 

January 23, 2022 
Peter Prows 
Briscoe Ivester & Bazell LLP 
235 Montgomery Street, Suite 935 
San Francisco, California 94104 

Subject: Coastal Development Permit (CDP) Amendment Application Number A-2-
SMC-11-041-A1 (Hodge) 

Dear Mr. Prows: 

We received the above-referenced coastal development permit (CDP) amendment 
application that you submitted on behalf of your clients, David and Hi-Jin Hodge, 
proposing (i) to construct an accessory dwelling unit (ADU) on APN 048-016-010, 
adjacent to the existing single-family residence at 201 Magellan Avenue, and (ii) to 
“create and enhance wetlands” on APN 048-016-010 and -020, all located in the in the 
Miramar area of unincorporated San Mateo County.  

Pursuant to California Code of Regulations (CCR) Section 13166(a): 

The executive director shall reject an application for an amendment to an 
approved permit if he or she determines that the proposed amendment would 
lessen or avoid the intended effect of an approved or conditionally approved 
permit unless the applicant presents newly discovered material information, 
which he or she could not, with reasonable diligence, have discovered and 
produced before the permit was granted. 

Please be advised that the Executive Director has determined that the proposed 
development would lessen and avoid the intended effect of CDP A-2-SMC-11-041, and 
that you have not provided newly discovered material information which could not have 
with reasonable diligence been discovered and produced at the time the CDP was 
approved. Specifically, in approving CDP A-2-SMC-11-041 the Commission determined 
that the area where you now propose to develop an ADU constituted a protected habitat 
area that could not be developed, and required such area to be deed restricted to only 
allow for open space, habitat restoration, landscaping for screening purposes, 
stormwater runoff and erosion control measures uses.  

Please note two things. First, because your amendment application is rejected pursuant 
to CCR Section 13166, we have not reviewed the application for completeness and it is 
not filed as complete. If you were to intend to continue to pursue an amendment 
application that can be accepted notwithstanding CCR Section 13166, there may be 
information necessary to allow it to be filed as complete. If you choose this route, the 
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A-2-SMC-11-041 (Hodge)
January 23, 2023

2 

revised amendment application would be reviewed and you would be informed if 
additional information was necessary to allow it to be filed. Second, as described in 
CCR Section 13166(a)(1), you may appeal the Executive Director’s determination 
rejecting your application to the Commission. Section 13166(a)(1) states: 

An applicant may appeal the executive director's determination to the 
commission. The appeal must be submitted in writing and must set forth the 
basis for appeal. The appeal must be submitted within 10 working days after the 
executive director's rejection of the amendment application. If timely submitted, 
the executive director shall schedule the appeal for the next commission hearing 
or as soon thereafter as practicable and shall provide notice of the hearing to all 
persons the executive director has reason to know may be interested in the 
application. 

If you choose to pursue such an appeal, please note that it must be submitted in writing 
and must set forth the basis for appeal. Any such appeal must also be submitted within 
10 working days of this letter, meaning you would need to submit any such appeal by 5 
pm on February 6, 2023. If timely submitted, we will schedule the appeal for a hearing in 
front of the Commission. If you don’t appeal or an appeal is not timely received, then 
this issue will be deemed resolved. 

In closing, we will continue to consult and work with you should you propose to develop 
the site consistent with the terms and conditions of CDP A-2-SMC-11-041. We would be 
happy to coordinate on any application proposals that do not propose development that 
lessens the protections of coastal resources onsite.  

Please do not hesitate to contact me at (415) 904-5502 or at 
erik.martinez@coastal.ca.gov if you have any questions regarding this letter or would 
like to discuss this matter further. 

Sincerely, 

Erik Martinez  
Coastal Program Analyst 
North Central Coast District 
California Coastal Commission 
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Peter Prows 
(415) 402-2708

pprows@briscoelaw.net 

BRISCOE IVESTER & BAZEL LLP 
235 MONTGOMERY STREET, SUITE 935 
SAN FRANCISCO, CALIFORNIA 94104 

(415) 402-2700

3 February 2023 

By E-Mail (erik.martinez@coastal.ca.gov) 

California Coastal Commission 
455 Market Street, Suite 300 
San Francisco, CA 94105 
Attention: Erik Martinez 

Dear Mr. Martinez: 

Under 14 CCR section 13166(a)(1), David and Hi-Jin Hodge appeal the Executive 
Director’s rejection of their application to construct an SB-9-compliant ADU on San 
Mateo County APN 048-016-010, and to create and enhance wetlands on San Mateo 
County APN 048-016-010 and -020.  This project will provide much-needed new 
affordable housing in San Mateo County, which as of this week does not have a 
compliant Housing Element in violation of state housing laws, and this project will 
significantly improve the environment by creating new coastal wetlands. 

Your letter states that, in approving the prior CDP, “the Commission determined 
that the area where you now propose to develop an ADU constituted a protected 
habitat area that could not be developed”.  The basis for this appeal is that the Executive 
Director’s determination is just wrong.    

In approving the prior Hodge permit in 2013 (CDP A-2-SMC-11-041), the 
Commission found that (i) the Hodge property had previously contained a wetland but 
(ii) the County had already filled that wetland without a permit.  The Commission’s
second finding—that there was no permit for this wetland fill—was false, and
effectively an improper collateral attack on the County’s 2005 CDP.

We now know the wetland fill was permitted.  In 2005, the County gave itself a 
CDP to fill that wetland (PLN2005-00078), and the Coastal Commission never 
challenged that permit.  However, neither the County nor Coastal Commission staff, 
with their reasonable diligence, brought that 2005 CDP to the Coastal Commission’s 
attention in 2013, when it issued the Hodge permit.  The Hodges did not learn about 
that 2005 CDP until 2022—when after months and multiple rounds of Public Records 
Act requests the County finally produced it. 
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BRISCOE IVESTER & BAZEL LLP 
Erik Martinez 
California Coastal Commission 
3 February 2023 
Page 2 

Thanks to those recent Public Records Act requests, we now know the Coastal 
Commission made a mistake in 2013 when it found that the wetlands on the property 
had been filled without a permit.  The truth is there was a CDP to fill those wetlands, 
which Coastal Commission staff and the County had apparently forgotten about by 
2013.  The County then gave itself another CDP in 2010 (PLN2010-00356) to build a 
public bathroom on part of that former wetland filled pursuant to the 2005 CDP.  No 
useful purpose is served now by perpetuating the mistake the Coastal Commission 
made in 2013, and by calling into question the legality of that public bathroom. 

Your letter does not dispute that the 2005 CDP permitted the filling of the 
wetlands that used to be on the Hodge property, or that there really was no 
unpermitted wetland fill when the 2013 Hodge permit issued. 

The Coastal Commission should accept this appeal, reverse the Executive 
Director’s determination, correct its mistake from 2013, and allow the accept this 
application to build needed SB 9 housing and improve the environment.  Pursuant to 14 
CCR section 13116(a)(1), this appeal should be scheduled for the Coastal Commission’s 
March hearing in nearby Half Moon Bay. 

Sincerely, 

BRISCOE IVESTER & BAZEL LLP 

/s/ Peter Prows 

Peter S. Prows 
Attorney and designated representative for 
David and Hi-Jin Hodge 
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m

ediately 
planned.

P
revent sedim

ent from
 m

igrating offsite 
and protect storm

 drain inlets, gutters, 
ditches, and drainage courses by installing 
and m

aintaining appropriate B
M

P
s, such 

as
fi ber rolls, silt fences, sedim

ent basins, 
gravel bags, berm

s, etc.

K
eep excavated soil on site and transfer it 

to dum
p trucks on site, not in the streets.

C
on

tam
inated

 S
oils

If any of the follow
ing conditions are 

observed, test for contam
ination and 

contact the R
egional W

ater Q
uality 

C
ontrol B

oard:

U
nusual soil conditions, discoloration, 

 -
or odor.

A
bandoned underground tanks.

-

A
bandoned w

ells
-

B
uried barrels, debris, or trash.

-

D
ischarges of groundw

ater or captured 
runoff from

 dew
atering operations m

ust 
be properly m

anaged and disposed. W
hen 

possible send dew
atering discharge to 

landscaped area or sanitary sew
er. If 

discharging to the sanitary sew
er call your 

local w
astew

ater treatm
ent plant. 

D
ivert run-on w

ater from
 offsite aw

ay 
from

 all disturbed areas. 

W
hen dew

atering, notify and obtain 
approval from

 the local m
unicipality 

before discharging w
ater to a street gutter 

or storm
 drain. F

iltration or diversion 
through a basin, tank, or sedim

ent trap 
m

ay be required.

In areas of know
n or suspected 

contam
ination, call your local agency to 

determ
ine w

hether the ground w
ater m

ust 
be tested. P

um
ped groundw

ater m
ay need 

to be collected and hauled off-site for 
treatm

ent and proper disposal.

D
ew

atering

A
void paving and seal coating in w

et 
w

eather or w
hen rain is forecast, to 

prevent m
aterials that have not cured 

from
 contacting storm

w
ater runoff.

C
over storm

 drain inlets and m
anholes 

w
hen applying seal coat, tack coat, slurry 

seal, fog seal, etc.

C
ollect and recycle or appropriately 

dispose of excess abrasive gravel or sand.  
D

o N
O

T
 sw

eep or w
ash it into gutters.

D
o not use w

ater to w
ash dow

n fresh 
asphalt concrete pavem

ent.

S
aw

cu
tting &

 A
sp

halt/C
on

crete R
em

oval

P
rotect nearby storm

 drain inlets w
hen 

saw
 cutting.  U

se fi lter fabric, catch basin 
inletfi lters, or gravel bags to keep slurry 
out of the storm

 drain system
. 

S
hovel, abosorb, or vacuum

 saw
-cut 

slurry and dispose of all w
aste as soon 

as you are fi nished in one location or at 
the end of each w

ork day (w
hichever is 

sooner!).

If saw
cut slurry enters a catch basin, clean 

it up im
m

ediately. 

S
tore concrete, grout, and m

ortar aw
ay 

from
 storm

 drains or w
aterw

ays, and on 
pallets under cover to protect them

 from
 

rain, runoff, and w
ind. 

W
ash out concrete equipm

ent/trucks 
offsite or in a designated w

ashout 
area, w

here the w
ater w

ill fl ow
 into a 

tem
porary w

aste pit, and in a m
anner 

that w
ill prevent leaching into the 

underlying soil or onto surrounding areas. 
L

et concrete harden and dispose of as 
garbage.

W
hen w

ashing exposed aggregate, 
prevent w

ashw
ater from

 entering storm
 

drains. B
lock any inlets and vacuum

 
gutters, hose w

ashw
ater onto dirt areas, or 

drain onto a berm
ed surface to be pum

ped 
and disposed of properly. 

P
ain

ting C
lean

u
p an

d R
em

oval

N
ever clean brushes or rinse paint 

containers into a street, gutter, storm
 

drain, or stream
.

F
or w

ater-based paints, paint out brushes 
to the extent possible, and rinse into a 
drain that goes to the sanitary sew

er. 
N

ever pour paint dow
n a storm

 drain.

F
or oil-based paints, paint out brushes to 

the extent possible and clean w
ith thinner 

or solvent in a proper container. F
ilter and 

reuse thinners and solvents. D
ispose of 

excess liquids as hazardous w
aste.

P
aint chips and dust from

 non-hazardous 
dry stripping and sand blasting m

ay be 
sw

ept up or collected in plastic drop 
cloths and disposed of as trash.

C
hem

ical paint stripping residue and chips 
and dust from

 m
arine paints or paints 

containing lead, m
ercury, or tributyltin 

m
ust be disposed of as hazardous w

aste. 
L

ead based paint rem
oval requires a state-

certifi ed contractor.

P
ain

ting &
 P

ain
t R

em
oval

C
oncrete, G

rou
t &

 M
ortar 

A
p

p
lication

P
rotect stockpiled landscaping m

aterials 
from

 w
ind and rain by storing them

 under 
tarps all year-round.

S
tack bagged m

aterial on pallets and 
under cover. 

D
iscontinue application of any erodible 

landscape m
aterial w

ithin 2 days before a 
forecast rain event or during w

et w
eather.

L
and

scaping

P
aving/A

sph
alt W

ork
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