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STAFF RECOMMENDATION:

The staff recommends the Commission adopt the followihg resolution.

I. Approval with Conditions.

The Commission hereby grants a permit for the proposed development, subject

to the conditions below, on the grounds that, as conditioned, the development
!will be in conformity with the provisions of Chapter 3 of the California

Coastal Act of 1976, will not prejudice the ability of the local government

having jurisdiction over the area to prepare a Local Coastal Program conforming

to the provisions of Chapter 3 of the Coastal Act, and will not have any sig-

nificant adverse impacts on the environment within the meaning of the

California Environmental Quality Act.

-

I11. Standard Conditions. .

See page 16.

IITI. Special Conditions.

The permit is subject to the following conditions:

1. Revised Site Plan. Prior to transmittal of the permit, the applicant
shall submit a revised site plan, any associated floor or grading plans which
eliminate any alteration of the bluff face by re~siting the units generally

: behind the 30 ft. contour line on the northwesterly and westerly slopes .
(or as specifically shown on Exhibit C), relocating the proposed swimming
pool and decks back of the blufftop development line and relocating the
proposed private beach stairway towards Buildings D and E in the vicinity
of the eroded dirt road. Said plans shall be submitted to, reviewed and
accepted in writing by the Executive Director.

- 2. Open Space Easement/Bluff Face. Prior to the transmittal of a permit,
the applicant shall record an irrevocable offer to dedicate to a public =
agency, or to a private association acceptable to the Executive Director,

an open space easement over the bluff face as shown in Exhibit D. Said

open space easement shall prohibit any alteration of landforms, placement

or removal of vegetation, or erection of structures of any type, unless

approved by the.California Coastal Commission or its successor in interest.

The offer shall be irrevocable for a period of 21 years, shall run in favor
of the People of the State of California, binding successors and assigns

of the applicant and/or landowners, and shall be recorded prior to all
other liens and encumbrances except tax liens. The offer to dedicate shall
be in a form and of content acceptable to the Executiveé Director and the
document shall include legal descriptions of both the appllcant s entire
parcel and the easement area.

3. Waiver of Public Liability. Prior to transmittal of the coastal
development permit, the applicant shall submit to the Executive Director
a deed restriction for recording free of prior liens except for tax liens,
that binds the applicant and any successors in interest. The form and
content of the deed restriction shall be submitted to the review and

'l
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The offer shall recognize that the erection of some public access improvements
may be allowed, in consultation with the State Department of Flsh and Game,
and subject to Coastal Commission permit requirements.

The offer shall be irrevocable for a period of 21 years, shall run in favor
of the People of the State of California, binding successors in assigns

of the applicant and/or landowners, and shall be recorded prior to all other
liens and encumbrances except tax liens. The offer to dedicate shall be in
a form and of content acceptable to the Executive Director and the document
shall include legal descriptions of both the applicant's entire parcel and
easement areas.

7. Landscaping. Prior to transmittal of a coastal development permit for
the subject project, a detailed landscape plan indicating the type, size,
extent and location of plant materials, the proposed irrigation system, and
other landscape features shall be submitted to, reviewed, and determined
adequate in writing by the Executive Director. Drought tolerant and
salt-tolerant plant materials shall be utilized to the maximum extent

feasible.

8. Lateral Access. Prior to transmittal of the permit, the Executive

Director shall certify'in writing that the following condition has been
satisfied. The applicant shall execute and record a document, in a form
and content approved by the Executive Directer of the Commission irrevocably
offering to dedicate to a public agency or private association approved by
the Executive Director, an easement for public access and passive recreational
use along the shoreline. The document shall also restrict the applicant
from interfering with present use by the public of the areas subject to the
easement prior to acceptance of the offer. Such easement shall be located
over and throughout Lot 2 and Lot 3 of the proposed subdivision, as shown
on Exhibit F. Such easement shall be recorded free of prior liens except
tax liens and free of prior encumbrances which the Executive Director
determines may affect the interest being conveyed. The offer shall run
~with the land in favor of the People of the State of California, binding
.successors and assigns of the applicant or landowner. The offer of dedi-
cation shall be irrevocable for-a period of 21 years, such period running
from the date of recording. The document shall include legal descriptions
of both the applicant's entire parcel and the easement area.

9. Archaeological Resources. The applicant shall comply with the
adopted mitigation measures on cultural resources in the certified E.I.R.

for the project. .

IV. Findings and Declarations.

The Commission finds and declares as follows:

1. Project History.- The applicant has previously-applied for a coastal
development permit (#6-81-249) for the same project on the site last year.
In June 1982, the Commission conditionally approved the project with two
@lternatives for the construction of either 14 or 10 condominiums on the
upland pdition, dependent on the incorporation of an adjacent parcel '
(commonly rcferred to as the "Tenaglia" property) with the project site
consistent with the certified Carlsbad LCP. With the exception of the
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located about. 100 feet east of the weir. Portions of the adjoining property
to the east also drain into the lagoon via this existing pipe. Buena Vista
Lagoon is considered the northernmost lagoon in San Diego Counrty, and in some
ways is not typical of mosL other lagoons in the county. The lagoon is
composed of fresh and brackish waters, is not open to the sea, and its normal
surface level is approximately six feet above MSL. At the mouth of the lagoon
is a sand beach barrier which was naturally formed by wave and littora) current
action. A wooden weir is located within a manmade channel at the mouth of
the lagoon which permanently empounds water in the lagoon and controcls the
water level. A land area of approximately 22 square miles drains into the
lagoon through Buena Vista Creek. The main source of water in the lagoon is
land drainage, agricultural runoff and rising groundwater.

Buena Vista Lagoon has been designated an "Ecological Rcserve" by the State
Department of Fish and Game. It is both a valuable biological resource and an
aesthetic open space element. As is the case with all of the lagoons in San
Diego County, Buena Vista Lagoon has been adversely affected by increased
deposition of sediment resulting from agricultural and subiirban development
in its watershed. Primary etfects of this development include the infilling
of the lagoon and a reduction of its total volume and the introduction cf
various nutrients or vollutants which contribute to periodic algal blooms.
The primary effects of the proposed development would be the alteration ot
local drainage patterns, increased runoff due to the presence of impervious
surfaces, the exposure of soils to increased €rosion and the introduztion of
increased levels of urban runoff pollutants into the lagoon.

The certified LCP for the City of Carlsbad contains several policies relating
to grading requirements, drainagz and coastal erosion. Policy 3-2, in
reference to developments located along the first row of lots bordering the
lagoon, including the subject parcel at the mouth, states "storm drain
alignments...which would be carried through or -mpty into Buena Vista lLagoon
shall not be permitted...." Peclicy 3-4 prohibits any grading activity during
the rainy season and requires the immediate revegetation of graded areas tc

~reduce erosion potential. Lastly, Policy 4-7 also states that no development
shall be permitted without submittal of acceptable runoff control plans,
maintenance agreements and certain specifications for the installation and
operation of runoff control devices, The ICF pclicies were derived from the
resource protection and water quality standards (Sections 30231 and 30240(a) (b))
of the Act.

As previously stated, although the applicant will be performing a minimal
amount of grading over the site, the construction activity occurring along the
bluff face and top, will present a significant erosion hazard. The con-
struction activity ané grading operations will thus establish short-term
impacts. Along with the required site gian redesiyn and open space easement
over the bluff€ face, Special Conditions 4 and 5 requixc the submittal of a
runoff control plan and establish restrictions to detail the time and

method for the grading activity. With these conditicns, appropriate

erosion controls will be established to mitigate the short-term impacts of
grading and prevent further siltation of the lagoon. With regard to drainage-
and runoff, the project, as submitted, 1incorporates roof down-drain systems
connected to the storm drain and a requirement that a drainage outfall shall
be designed tc discharge at a noint west of the lagoon weir. Since the dis-
charge point is west of the weir, the potential for any long-term impacts to
the closed lagoon will be effcctively mitigated. The submittal of a runoff
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control plan will serve to document the effectiveness and operation of the
designed drainage system. Therefore, given the required runoff and grading
controls, along with the submitted drainage system, the Commission finds
‘the proposed development, as conditioned, consistent with all applicable

LCP and Coastal Act policies. Further, the Commission thus determines that
the project approval, as conditioned, should protect the biological product-
ivity and quality of the lagoon and other adjacent environmentally sensitive
habitat values by controlling runoff and effectively mitigating off-site
impacts.

5. Biological Resources. Although the existing vegetation on the site
consists primarily of non-native grasses and weeds, two regionally significant
habitats, a coastal lagoon and coastal strand community, do occur on the
subject property. Only a "3mall portion of the lagoon habitat, however,
actually lies within the property boundary, but activities on the
* property could affect thequalityof the entire habitat. This seemingly small
lagoon located in and around the subject property, is actually a portion of
the larger Buena Vista Lagoon, which has been discussed as essential habitat
for the California Least Tern. The lagoon also provides nesting and foraging
habitat for other avian species although the quality of. this habitat is
decreasing due to continuous development along the edge of the lagoon. The
Pointe San Malo property is one of the last vacant areas along this portion
of the Buena Vista Lagoon. Additionally, the coastal strand habitat is a
plant community which has become rare in San Diego Coundy due to development
along the coast. The community consists of plant species which are tolerant
of salt air and sandy soil conditions. This habitat is located on the sandy
soils near the base of the west-facing slope. Although the coastal strand
habitat on the property has been disturbed by human activity, it still
contains several of the plant species characteristic of the coastal strand
community.

In reviewing the policies of the certified LCP, Policy 3-2 specifies for devel-
opments located along the first row of lots bordering Buena Vista Lagoon,
including the subject site, as follows:

Development shall be clustered to preserve open space for

habitat protection. Minimum setbacks of at least 100 feet

from the wetlands shall be required in all development, in

order to buffer sensitive habitat areas from intrustion.

Such buffer areas, as well as other open space areas

required in permitted development to preserve habitat

areas, shall be permanently preserved for habitat uses

through provision of an open space easement as a condition

of project approval.

The density of any permitted development shall be based upon
the net developable area of the parcel, excluding any portion
.of a parcel which is in wetlands. As described in Policy 3-1,
a density credit may be provided for any portion of a parcel
which is in steep slopes....

Land divisions shall only be permitted on parcels bordering
the Lagnon pursuant to a single planned unit development permit
for the centire original parcel. (emphasis added)
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coastal development permit shall be issued only if the permltted development
will not prejudice the ability of the appropriate local government to prepare
a certifiable local coastal program (LCP). However, ‘special legislation

(AB 1971) was passed which authorized the Commission to prepare the local
coastal program for the City of Carlsbad. 1In its certification of the
Carlsbad LCP, the Commission adopted a site-specific land use policy for

the subject parcel. Policy 3-2 states.as follows:

"Developments located along the first row of lows bordering
Buena Vista Lagoon, including the parcel at the mouth of
the Lagoon, shall be designated for residential development
at a density of up to 4 dwelling units per acre....

Development shall-be clustered to preserve open space for
habitat protection. Minimum setbacks of at least 100 feet
from wetlands shall be required in all development, in order
to buffer such sensitive habitat areas from intrusion. Such
buffer areas, as well as other open space areas required in
permitted development to preserve habitat areas, shall be
permanently preserved for habitat uses through provision

of an open space easement as a condition of project
approval.,..[and]

The density of any permitted development shall be based upon
the net developable area of the parcel, excluding any portion
of a parcel which is in wetlands. As described in Policy 3-1,
a density credit may be provided for any portion of a parcel
which is in steep slopes...."

As described in Policy 3-1, a density credit of up to one dwelling unit to be
built on developable land may be permitted for each acre of land in slopes of
25% or greater.

In conjunction with the above land use designation, the certified LCP also
contains policies to promote a single planned unit development on the project
site's upland portion and consolidating its lowlands with the adjoining
Tenaglia property for open space and buffer area. The Commission recognized
these polic;gs previously and approved two alternatives dependent on the

lot consolidation. With inclusion of the adjoining property, the applicant
was permitted 14 units; however, absent its incorporation, the applicant

was only permitted ten units. However, since the Commission did previously
grant the applicant an option to develop the site without inclusion of the
adjoining parcel and recognizing the potential difficulties and uncertainties
in resolving the -competing financial interests herein, the only conflict is
the appropriateness and conformity of permitting 14 units, rather than the
‘ten, on the upland area without the lot consolidation. Given that portions
of the subjectproperty are areas of original jurisdiction, the key factor

is the submitted project's consistency with Chapter 3 policies, even under
a certified local coastal program. Therefore, although project approval
ma& be technically inconsistent with the certified LCP, it may be found
consistent with all applicable Chapter 3 policies. As conditioned and
submitted, without inclusion of the adjoining property, the project will
establish open space easements to protect the site's bluffs and natural
areas, control runoff to mitigate any potential sedimentation of the

~ - Exhibit 12

T )

A e B § L AR Bt ek o Y P




6-83-51
Page 15

adjacent lagoon, provide adequate landscaping and design revisjions to enhance
and preserve the scenic amenities of the area, provide adequate parking and
formalize public access opportunities. Therefore, the Commission finds
project approval, as conditioned should not seriously prejudice the
implementation of the Carlsbad LCP.

With the exclusion of the "Tenaglia Property" from the proposed development,
the Commission is presented with the possibility for some development proposal
to be submitted on the environmentally sensitive "Tenaglia Property" for
review at a later date. While the Commission will not and cannot evaluate
the permissability of any use on the "Tenaglia" site, not presently within
wetlands, the Commission does want to provide direction to future applicants
about its position on the property in question. Although a density credit

of "1 dua for each net devélopable acre under the certified LCP was previously
assigned to the "Tenaglia site" when it was vroposed for transfer to the
blufftop as a density bonus for the lot consolidation and implementation

of the certified LCP, the actual project impacts of any physical development
on the site are-much more critical. Therefore, only very low intensity uses,
such as possibly a single-family residence, educational-science research
activities or nature study, are appropriate for the uniquely-situated and
constrained property. Given its physical delineations, a single residence
could even represent inappropriate overdevelopment. Further, any proposal
must address and adequately mitigate the identified issues herein and merit
independent approval based on site-specific Commission review,
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Application No. 6-83-51 ' | } :

- STANDARD CONDITIONS:

1.

3.

Notice of Receipt and Acknowledgement. The permit is not valid and
construction shall not commence until a copy of the permit, signed
by the permittee or authorized agent, acknowledging receipt of the
permit and acceptance of the terms and conditions, is returned to

the Commission office.

Expiration. If development has not commenced, the permit will expire

two years from the date on which the Commission voted on the application.,
Construction shall be pursued in a diligent manner and completed in a
reasonable period of time.. Application for extension of the permit

must be made prior to the expiration date. ;

Compliance. All development must occur in strict compliance with the
proposal as set forth in the application for permit, subject to any

special conditions set forth below. Any deviation from the approved

plans must be reviewed and approved by the staff and may require Commission
approval. I "
Interpretation. Any questlons of intent or interpretation of any condition
will be resolved by the Executlve Dlrector or the Commission.

Insgections The Commission staff shall be allowed to inspect the site
and the development during construction, subject to 24-~hour advance

‘notice.

Assignment, ‘The permit may be assigned to any qualified person, provided
assignee files with the Commission an affadav1t accepting all terms and
conditions of the permit. ?

Terms and Conditions Run with the Land. These terms and conditions shall
be perpetual, and it is the intention of the Commission and the permittee
to bind all future owners and possessors of the'subject property to the
terms and conditions.
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Scxté of California San Diego District

-

Mejmorandum

’ . Commissioners Dote : March 21, 1983

File No.: 6-83-51/Native Sun

From : Staff

Subject: Aadditional Special Condition and amended Findings

Staff recommends the Commission ADOPT the following Special Condition No. 10
and amend the findings, as follows, to coordinate permit approval with the
implied dedication claims of the State Lands Commission. These recommended
revisions should be incorporated with the March 1llth staff report.

Special Condition No. 10:

10. Coordination of Permit Approval With Implied Dedication
Claims of State Lands Commission.

Prior to commencing any grading, construction, or physical

disturbance of any kind of the bluff top portion of the Native
‘ Sun propexty (Lot 1), applicant shall provide the Executive

Director with written documentation that the litigation concerning
implied dedication rights in favor of the public over the subject
property, Native Sun Investment Group-.v. State of California, et al.,
.8an Diego Superior Court No. N18495, has been rcsolved by one of
the following means:

1. A final judgment has been entercd on the subject of
the public's implied dedication rights and the appellate
review process has been exhausted;

2. The case has been dismissed;

3. The implied dedication issue has been settled between ’
the parties out of court.

Findings and Declarations for Special Condition No. 10.

Special Condition No. 10 has been required in recognition of
the authority of the State Londs Commission to assert implied
dedication rights in favor of the public over property historically
used by the public. The State Lands Commission has asserted such
rights over the entire bluff top portion of the Native Sun property
(Lot 1), in the pending case entitled Native Sun Investment Group
v. State of California, et al., San Diego Superior Cour% No.
N1849S (currently consolidated with Case No. N18496). To allow (
the construction of buildings on the bluff top prior to the time {

a final determination is reached in the State Lands Commission
. litigation over public rights on the bluff top could result in an |
interference with public rights. In order not to interfere with i
the pending claim of the Lands Cominission, Special Condition 10 is
necessury to preserve the current undeveloped condition of the
bluff top until the implied dedication litigation is resolved,
efither in or out of court. ;
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January 2, 1985

California Coastal Commission 50
6154 Mission Gorge Road - Suite 220

San Diego, CA 92120

Attention: Deborah Lee

Reference: Coastal Permit #6-83-51

Dear Deborah,

Enclosed please find the copy of the above referenced permit
with the signed acknowledgement executed by our office.

Do not hesitate to call if you have any questions.
Very truly yours,
& B
EM Q). a e
Robert O. Sukup

ROS/bh
Enclosure

NATIVE SUN DEVELOPMENT COMPANY 110 Escondido Avenue, Suite 103, Vista, California 92083 (619) 941-1155
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State of California, Edmund s B s PPF TR

George Deukmejian, Governor

Caiizrnia Coastal Commission -83 -
Calfemia) Cogesa) COASTAL DEVELOPYENT PERMIT NO,_6-83-51

6154 Mission Gorge Road, Suite 220

San Diego, California 92120 Page 1 of__>

(714) 280-6992
ATSS 636-5868

On  March 23, 1983 , The California Coastal Commission granted to

b

Native Sun Investment Group
this permit for the development descr1bed below, subject to the attached
Standard and Special conditions.

Desériptiop: Minor subdivision of 7.65 acre parcel into three lots: Lot 1 =
: 2.2 acres; Lot 2 = 2.2 acres and Lot 3 = 3.25 acres. Also,

\. . construction of 14 condominiums and swimming pool on Lot 1.

Lot area 95,832 sqg.ft.
Lot 1:
Building covYerage 30,956 sqg.ft.(32&)
Pavement coverage 32,967 sqg.ft. (35%)
Landscape coverage 31,909 sqg.ft.(33%)
Parking spaces 35
Zoning R-3
Plan designation 0-4 dua (net w/density credit)
Project density 2.5 (net)
Ht abv fin grade 35 feet maximum

Site: 4 Parcel located northwest of Ocean St./Mountain View Dr. inter-

section, Carlsbad, San Piego County. APN 203-010-14

Issued on behalf of the California Coastal Commisgfiapj by

o e poredre to g MNTDY (LY MICHAEL L. FISCHER "/
b ¢ ' T, JS Z'w;r‘.‘u...:u E.,) luJT ‘V}H.i{) -.SS Execut'ive D'i rector
o Ty A C0TY GF THE PERIAIT WITH i and
”4 T ~~“3”_,’f'.'."{'_'7!:‘ LERNA B"‘"l R / P o q
Wi PP AR O S | Ll 2 i / %’ﬁ
TIRMED T TUE COPIELN OORCE OG%W /) Rie_.
ACKNOWLEDGEMENT

The undersigned permittee acknowledges receipt of
this permit and agrees to abide by all terms and
conditions thereof.

31(84 Tt &, gwémo,

Date! Signature of Permittee

EXth’Ft 14




COASTAL DEVELOPMENT PERMIT MO, 6-83-51
Page 2 of 5

STANDARD CONDITIONS:

1. Notice of Receipt and Acknowledgement. The permit is not valid and
development shall not commence until a copy of the permit, signed by
the permittee or authorized agent, acknowledging receipt of the permit
and acceptance of the terms and conditians, is returned to the Commission
office.

2. Expiration. If development has not commenced, the permit will expire
two years from the date on which the Conmission voted on the application.
Development shall be pursued in a diligent manner and completed in a
reasonable period of time. Application for extension of the permit must
be made prior to the expiration date.

3. Compliance. A1l development must occur in strict comp]ianté with the
proposal as set forth below. Any deviation from the approved plans must
be reviewed and approved by the staff and may require Commission approval.

4. Interpretation. Any questions of intent or interpretation of any condition
will be resolved by the Executive Director or the Commission.

5. Inspections. The Commission staff shall be allowed to inspect the site and
the development during construction, subject to 24-hour advance notice.

6. ssignment The permit may be assigned to any qualified person, provided
assignee files with the Commission an affidavit accepting a]] terms and
conditions of the permit. N

7. Terms and Conditions Run with the Land. These terms and conditions shall
be perpetual, and it is the intention of the Commission and the permittee
to bind all future owners and possessors of the subject property to the
terms and conditions.

SPECIAL CONDITIONS:

1. Revised Site Plan. Prior to transmittal of the permit, the applicant
shall submit a revised site plan, any associated floor or grading plans which
eliminate any alteration of the bluff face by re-siting the units generally
behind the 30 ft. contour line on the northwesterly and westerly slopes
(or as specifically shown on Exhibit C), relocating the proposed swimming
pool and decks back of the blufftop development line and relocating the
proposed private beach stairway towards Buildings D and E in the vicinity
of the eroded dirt road. Said plans shall be submitted to, reviewed and
accepted in writing by the Executive Director.

2. Open Space Easement/Bluff Face. Prior to the transmittal of a permit,
* the applicaznt shall record an irrevocable offer to dedicate to a public
agency, or to a private association acceptable to the Executive Director,

an open space easement over the bluff face as shown in Exhibit D. Said

open space easement shall prohibit any alteration of landforms, placement

ox removal of vegetation, or erection of structures of any type, unless
approved by the California Coastal Commission or its successor in interest.

Exhibit 14




COASTAL DEVELOPMENT PERMIT NO. 6-83-51

Page 3 of 5

'~ SPECTIAIL CONDITIONS - continued: ' -

The offer shall be irrevocable for a period of 21 years, shall run in favor
of the People of the State of California, binding successors and assigns

of the applicant and/or landowners, and shall be recorded prior to all
other liens and encumbrances except tax liens. The offer to dedicate shall
be in a form and of content acceptable to the Executive Director and the
document shall include legal descriptions of both the applicant's entire
parcel and the easement area.

3. Waiver of Public Liability. Prior to transmittal of the coastal
development permit, the applicant shall submit to the Executive Director
a deed restriction for recording free of prior liens except for tax liens,
that binds the applicant and any successors in interest. The form and
content of the deed restriction ‘$hall be submitted to.the review and
approval of the Executive Director. The deed restriction shall provide (a)
that the applicants understand .that the site may be subject.to extraordinary
hazard from erosion and from landslides and the applicants assume the
liability from those hazards; (b) the applicants unconditionally waive
any claim of liability on the part of the Commission or any other regulatory
agency for any damage from such hazards; and (c) the applicants understand
that const{uction in the face of these known hazards may make them ineligible
for public diaster funds or loans for repair, replacement, or rehabilitation
of the property in the event of storms.

4, Runoff Control. Prior to the transmittal of the permit, the applicant
shall submit a runoff control plan prepared by a licensed engineer qualified
in hydrology and hydraulics which would ‘assure that there will be-no increase
in peak runoff rate from the developed site over the greatest discharge
expected from the existing undeveloped site as a result bf a 1l0-year
frequency storm. Runoff control shall be accomplished by a variety of
measures, including, but not limited to, on-site catchment basins, detention
basins, siltation traps, and energy dissipators, and shall not be. concentrated
in one area. Sub-drainage systems, if necessary, to remove groundwater from
the bluffs shall also be incorporated. Said plans including supporting
calculations shall be submitted to, reviewed and accepted in writing by the
Executive Director. The applicant shall also submit, for his review and
acceptance in writing, detailed maintenance arrangements for providing the
ongoing repair and maintenance for all approved and erosion-control facilities.

S. Grading Restrictions. &

a) Grading activity shall be prohlblted during the rainy season from
October 1lst to April l1lst of éach year.

b) All graded areas shall be landscaped prior to October 1lst of each
year with either temporary or permanent landscaping materials, to reduce
erosion potential. Such landscaping shall be maintained and replanted if
not well-established by December 1lst following the initial planting.

Exhibit



COASTAL DEVELOPMENT PERMIT NO. 6-83-51

Page 4 of 5

SPECIAL CONDITIONS - continued:

‘c) All permanent erosion control devices shall be developed and
<installed concurrent with or prior to any on-site grading activities.

d) Sandbags,‘gravelbags and femporary drainage basins shall be
installed along all fill slopes and along the shoreline of Buena Vista
Lagoon during grading ‘and construction operations.

6. Open Space Easements/Habitat Protection and Buffer Areas. Prior to
transmittal of apermit, the applicant shall record an irrevocable offer to
dedicate to a public agency, or to a private association acceptable to the
Executive Director, an open space easement over Lot 3 of the proposed sub-
division as shown on Exhibit E. Said open space easement shall prohibit
any alteration of landforms, the placement or removal of vegetation except
as specified herein. The irrevocable offer to dedicate an open space easement
shall include conditions prohibiting any future land divisions, commercial or
residential development but expressly recognizing the right of access to the
weir for maintenance purposes. It shall also recognize the right of the
accepting agency to conduct activities within the open space area which
would enhance the lagoon habitat by dredging or .otherwise removing fill.

The offer shall recognize that the erection of some public access improvements
may be allowed, in consultation with the State Department of Fish and Game,
and subject to Coastal Commission permit requirements. .

The offer shall be irrevocable for a period of 21 years, shall run in favor
of the People of the State of California, binding successors in assigns

of the applicant and/or landowners, and shall be recorded prior to all other
liens and encumbrances except tax liens. The offer to dedicate shall be in
a form and of content acceptable to the” Executive Director and the document
shall include legal descriptions of both the’ applicant's entire parcel and
easement areas. '

7. Landscaping. Prior to transmittal of a coastal developmént permit for
the subject project, a detailed landscape plan indicating the type, size,
extent and location of plant materials, the proposed irrigation system, and
other landscape features shall be suvbmitted to, reviewed, and determined
adequate in writing by the Executive Director. Drought tolerant and
salt-tolerant plant materials shall be utilized to the maximum extent
feasible. :

8. Lateral Access. Prior to transmittal of the permit, the Executive

Director shall certify in writing that the following condition has been
satisfied. The applicant shall execute and record a document, in a form

.and content_approved by the Executive Director of the Commission irrevocably
offering to_dedicate to a public agency or private association approved by

the Executive Director, an easement for public access and passive recreational
use along the shoreline. The document shall also restrict the applicant

from interfering with present use by the public of the areas subject to the
easement prior to acceptance of the offer. Such easement shall be located
over and throughout Lot 2 and Lot 3 of the proposed subdivision, as shown

Exhibit 14




COASTAL DEVELOPMENT PERMIT NO. 6-83-51

Page 5 of 5

SPECIAL CONDITIONS - continued:

on Exhibit F, Such easement shall be recorded free'of prior liens except
tax liens and free of prior encumbrances which the Executive Director
determines may affect the interest'being conveyed. The offer shall run
with the land in favor of the People of the State of California, binding
successors and assigns of the applicant or landowner. The offer.of dedi-
cation shall be irrevocable for a period of 21 years, such period running
from the date of recording. The document shall include legal descriptions
of both the applicant's entire parcel and the easement area.

9. Archaeological Resources. The applicant shall comply with the
adopted mit{gation measures on cultural resources in the certified E.I.R.
for the projéct. o

10. Coordination of Permit Approval With Implied Dedication Claims of
State Lands Commission. Prior to commencing any grading, construction, or physical
disturbance of any kind of the bluff top portion of the Native Sun property (Lot 1),
applicant shall provide the Executive Director with written documentation that the
litigation concerning implied dedication rights in favor of the public over the
subject property, Native Sun Investment Group v. State of California et al.,
San Diego Superior Court No. N18495, has been resolved by one of the following means:

1 A final judgment has been entered on the subject of the public's
implied dedication rights and the appellate review process has
been exhausted;

2 The case has been dismissed;

~

3 The implied dedication issue has been settled between the parties
out of court.

Exhibit 14



- = FECOEDED BEQUEST OF AIRST AMERICAN TN of

onterio. BB2Uo0l- & 1. 2118 84-294255

Escrow No. l
LoanNa. ;‘,ts 1;—,—- we TH
’ ‘o "s'fn‘i;"g% AEnabr,

v G, {_'N"\}

WHEN RECORDED MAIL TO: | /4
Native Sun-Carew 38 AUG -2 py ".,gﬁr._g_ g
110 Escondido Avenue, Suite 103 = e 8-
vista, CA 92083 I L =

SPACE ARBOVE THIS LINE FOR RECORDER'S USE

MAIL TAX STATEMENTS TO: a@ﬁg - EASEMENT E @

e COMputad an the consideration or valua of proparty conveyed; OR

«ess COmputad on the or valus less liens of sncumitnances
remzining ot ime
Signature ot Dex! or Agent dsteninining tax — Finn Name

203-010-/3, 1

EASEMENT

GRANT DEED

FOR A VALUABLE CONSIDERATION, receipt of which is hereby acknowledged,
Native Sun-Carew, a California General Partnership

hereby GRANT(S) to
Native Sun Investment Group, a California Limited Partnership

the real property in the City of Carlsbad
County of San Diego . State of Catifomia, described as

An easement for egress, ingress, street improvements, drsinage, and util-
ities over, under, along, and across those portions of Map No. 11007 as
filed in the Office of the County Recorder of San Diego County, State of
California, and more fully described in the attached Fxhibit "A-,

NATIVE SUN-CAREW,
a California General Partnership

BY: Carew Properties, Inc.,
a Minnesota Corporation,
a General Partner

A}
Gated. 7/? é/” V . m o ) -
o . ; Vice President
STATE OF CALIFORNIA lss
COUNTY OF. j

On .
before me, the underaigned, a Nctary Publc in and for eald Suate, per
sonalfly appeared

/President/ -
perseaslly known (o me (or proved to me on the basis of satistactory -

eviderre) 10 be tho person(s) whose nama(s) ls/sre sudscrided 10 the
within instrument and ecinowiadgan to me that he/shethsy executed

toseme. Exhibit 15

WITNESS my hand end official seal

{This area for officis! notarisl seat}

Signmoe
1002 (8/42)

MAIL TAX STATEMENTS AS DIRECTED ABOVE
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}
g‘éﬂ& TOY'-;) %ALIFOFIH& . _}ss. . 2 1 2 0

H NOTARY PUBLIC - CALFORNIA

SAN DIEGD COUNTY
My comm. exphes 7EB 13, 1388

i

Native Sun-Carew ‘
the partnership that executed the within instrumont, and ack:

nowledged to ma that auch ¢orporation executed the same as
such partner and that such partnership executed tha game.

WITNESS Ang official

.

e -

g
] on___July 26, 1984 - before me, the undersigned, a Notary Public in and for
, E sald State. personallyeppeared._ ____JOSeph Garcia oA
N >
;' ) . §§ personally krown to me {or proved to me o the basts
'i; ;§ of satisfactory evidence) to be the persons who executed the within instrument es
- e __ViCe pmuent FMXXXXXKXXKKENNEy, on behall of Kl
i ;E Carew Properties, 1Inc. c
: s §  thecorpomtionthereinnamed,and acknowledged tome thatsald { g
J ' £F  comoration exocuted the within instrument pursuant 10 ite by- e e e e E
S L . § g lawsorarssclutionaffisboardof dicectors, saidcorporationbeing § o OFFICIAL SEAL I o
! §E  knowntometoba one of the pastners of ¥ JANICE J PADDOCK ;
Qg
|
&
2
2
:
Fl

Signatur {This area fcr officlal notarial aeah

————

o Y et e g, ot £l &4 ATS
JUSIRIRIE S -

1 M, o T P A 0 e b A L o £ it o

. — e — -
-y -
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EXHIBIT A

Beginning at the most southeasterly corner of Lot 3 per Map
No. 11007, as filed in the 0Office of the County Recorder of San
Diego County, Statz of California, said point being on a curve,
concave Easterly, having a radius of 268.03 feet, a radial line
through said point bears South 56028'57" West: thence North
02051*21" wWest, 139,99 feet; thence North 13C46'17" West, 59.75
feet, said point being on & curve, concave Southeasterly, having
a radius of 207.16 feet, a radial line through said point bears
North 44924'05" West: thence Northeasterly along the arc of last
sald curve, through a central angle of 29441'05%, a distance of
9.89 feet to a point, a radial line through said point bears
North 41°40'00" West:; thence North 42°30'00" West, 212.46 feet
to the Northerly line of Lot 3 per Map No. 11007; thence North
890241702 West, 54.78 feet; thence South 42°030'00" East, 192.11
feet to the easterly terminus of a line per Lot 3 of Map No.
which bears North 86©45'06“ East, 560.04 feet; thence South 18913:44n
East, 50.00 feet: thence Scuth 37¢18'24" East, 27.55 feet; thence
South 9°151'08" Fast, 57.71 feet: thence South 18°13'44" East,
31,96 feet; thence South 11°902!'22¢ rEast, 35.99 feet to a point ¢n
the arc of a curve, a radial line through said point bears North
34033'16" East: thence Southeasterly along a curve concave South-
westerly having a radius of 65.00 feet, through a c¢entral angle
of 24°903'57", a distance of 27.30 feet to a point of compound curve,
a radial line through said point bears North 58°37'12" East: thence
Southeasterly along a curve concave Southwesterly having a radius
of 268.03 feet, through a central angle of 2°08'16", a distance
of 10.00 feet to the POINT OF BEGINNING.

]

(.. SHIeceCAUFORMASan Diego =
On July 26, 1984 . batore me, the undars'gned, a Notary Pudd in oid for
aald State, personally appeared_____Michael R. Mahoney A

— cersonally knoen to me (o poreed (0 mo on (o basis
of sallsfactory evidence) 1o bes the persons who executed tha within instrument as :
Presidam BEK XX XK XLXXKERNTInEn benatict___Native Sun

Development Company }

tha corparasion tharain named, end aclowiadged tome that sald
coiporation gxecuted the within tnstument pussaant o ite by

-l

First American Titie Company

awsor a meolutionofBs hoard of drectora, sald comoration balng OFFICIAL SEAL
Iovewm 1o me 1o be ons of the pastners ol JANICE J PADDOCK
HOTARY PUBLIC - CALFORNIA

Native Sun-Carew

the partnership that exscuied the within instrymant, and ack-
nowiedged to me that such Gomporelion axecuted the 0a5mo 69
such partnor and that such parinarship executed tha same.

WITNESS mrygand and official sagl

SAM DIECO COUNTY D
My comm, expires FEB 183, 1983

CIRIN, A Mg, RS e

-

3005 (§/62) — (Corporation as Partnor of Partnorship}

(Tis arca tor affiicial noteris! saah

———
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was granted on March 23

REGORDED oy
 SOURITCF FIRoT SIERIAN.TTLE O , OFOFFIC(I:AL R%C - !

Hherﬂeturded—f&aﬂ To: - SAK DIE
Catifornia Coastal Commission 81 309895
631 Howerd Street, 4th Floor '-- 420 1984 AUR 1 5 AMS8:00
San Francisco, California 94105 :
Attention: Legal Department ) l c‘ﬁgﬁ %’a%k& |
F2666-6 ' ~
. IRREVOCABLE OFFER 7O DEDICATE PUBLIC ACCESS EASEMEMT
AND NO FEE
) + DECLARATION OF RESTRICTIONS /

* THIS IRREVOCAHLE OFFER TO DEDICATE PUBLIC ACCESS EASEMENT AND
DECLARATION OF RESTRICTIONS (hereinafter “offer®) is made this _7th__ day

of Auqust , 19 84 | py Native Sun-Carew, a General Partnegship

(horeinafter referrad to as "Grantor”).

I. WHEREAS, Grantor is the legal awner of a fee interest of certain real
properties located in the County of _S3an Diego ) . State of

_California, and described in the attached Exhibit A (hereinafter referred to as

ﬁle ‘Pmperfy“); and

Il WHEREAS, a1l of the Property is located within the coastal 20ne as
defined in Section 30103 of the California Publiic Resources Code (which cod2 is
hereinafter referred to as the "Public Resources Code"); and

I11.  WHEREAS, the California Coastal Act of 1976, (hereinafter referred to
as the *Act*) creates the California Coastal Commission (hereinafter referred tp
&8 the "Commission®) and requires that any development approved by the
Comnission must be consistent with the policies of the Act set forth {n Chapten
3 of Division 20 of the Public Resources Code;-and

Iv. WHEREAS, Pursuant to the Act, Grantor applied to the Commission

for a permit to undertake developmeni as defined in the Act within the Coastal

2one of __san Dieqo ' County (heretnafter the "Permit"); and

v. WHEREAS, a coastal development permit (Permit No._ 6-83-51 )

» 19 83 , by the Comission in

© b
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aceordance with the provision of the Staff Recommendation and Findings,
Exhibit B, attached herém and hereby incorporated by reférence, subject to
the following condition:

Lateral Access., Prior to transmittal of the permit, the Executive
Director shall certify in writing that the following condition has
been satisfied. The applicant ‘shall execute and record a document,
in a form.and content approved by the Executive Director of the
Commiseion irrevocably offering to dedicate to a public agency or
private association approved by the Executive Director, an euase-
ment for public access and passive recreational use along the

: shoreline. The document shall also restrict the applicant from
interfering with present use by the public of the areas subject

to the easement prior to acceptance of the offer. Such easement
shall be located over and throughout Lot 2 and Lot 3 of the pro-
posed@ subdivision, ag shown on Exhibit F. Such easement shall be
recorded free of prior liens except tax liens and free of prior
encumbrances which the ExXecutive Director determines may affect
the interest being conveved. The affer shall rum with the land

in favor of the People of the State of California, bigding suc-

13§ cessors and assigns of the applicant or landowner. The offer of
dedication shall be irrevocable for a period of 21 years, such

14 period running from the date of recording. The document-shall in-
clude 1legal descriptions of both ‘the applicant's entire parcel and
18§ the easement area. )

@ 9N 0O 6 & o W, e

B £ & o

16
17 vi. _ WHEREAS, the subject property is 8 parcel located beatween the first
! 18 public road and the shoreline; and
198 VI1.  WHEREAS, under the polictes of Sections 30210 through 30212 of the
20 California Coastal Act of 1976, public access to the shoreline and along
A the coast is to be maximized, and in a1l new development projects located
82§ batween the first public road and the shoreline shall be provided; and
231 yI11.  WHEREAS, the Comission found that but for the imposition of the
= above condition, the proposed deﬁe’lopment could not be found consistent with
the public access policies of Section 30210 through 30212 of the California
24 'Coastal Act of 1976 and that therefore in the absence of such a condition, a
27 permit could not have been granted;
URT PAPER - -
YT

oop 2=

Exhibit 16



. 422 ' |

,1 IX. WHEREAS, 1t fs intended that this Offer is {irrevocable and shall

8¢ constitute enforceable restrictions within the meaning of Article XIII, Section
3§ 8 of the California Constitution and that said Offer, when 2ccepted, shall

¢ thereby qualify as an enforceable restriction under the provision of the

8% california Revenue and Taxation Code, Section 402.1;

9 NOM THEREFORE, in consideration of the granting of Permit No.6-83-Sito
7§ the onnet:(s._) by the Commission, the owner(s) hereby offer(s) to dedicate to thel
8} ppople of California or the Commission‘'s designee an easement in perpetuity for
98 the purposes of DPublic access and passive recreational use along the
10]  shoreline 7

11
12§ located on the sybject properiy sdjacemt Lo the Pacific cceaﬁ and

13 ) outlet weir of theﬁna vista iagoon in Carlsbad, qve;md
14 andtm?lbﬂg%f sa:g 2o:§h‘b; g?tgoc::g ?;?l%mitﬁ.cﬁereby incorporated by

18§ reference. '

16 1. BEMEFIT AND BURDEN. This Offer shall run with and burden the

17

Property and all obligations, terms, conditions, and restrictions héreby

48] {imposed shall be deemed to be covenants and restrictions running with the Tand
19
20

and shall be effective 1imitations on the use of the Property from the date of .
recordation of this document and shall bind the Grantor and all successors and f£1
21} -assigns. This Offer shall benefit the State of Cal{ifornia.

22 ¢. DECLARATION OF RESTRICTIONS. The Grantor is restricted from

23| {tnterfering with the use by the public of the area subject to the offered H i':"-"'- '
22} azasement for public access. This restriction shall be effective from the time ]I r'—T
?5 of recordation of this Offer and Oeclaration of Restrictions. e
sy o
a7y b
IURT PAPZA . .
s .3- - » iﬁ& 3 f,-

. .. e e
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3. ADDITIONAL TERMS, COMDITIONS, AND LIMITATIONS. Prior to the

opening of the accessway, the Grantee, in consultatfon with the Grantor, may
record additional reasonable terms, conditions, and limitations on the use of _

the subject property in order to assure that this Offer for public accass ig
effectuatad,

4. CONSTRUCTION OF VALIDITY. If any provision of these restrictions

is held to be invalid or for any reason becomes unenforceable, no other

pravision shall be thereby affected or impaired.

© @ N & & > u W

6. SUCCESSORS AND ASSIGNS. The terms, covenants, corditions,

-
o

exceptions, obligations, and reservations contained 4n this Offer shall be

et
It

binding upon and inure to the benefit of the successors and assigns of both the

1
J

Grantor and the’Grantee. whether voluntary or involuntary,

6. TERM. This irrevocable offer of dedicatfon shall be binding for &
period of 21 years, Upon recordation of an’acceptance of this Offer by the
Grz‘mieé. this Offer and terms, conditions, and restrictions shail have the T
effect of a grant of access easemant in gross and perpetuity that sha.fll run o
with the land and be binding on the parties, heirs, assigns, and successors. g
The People of the State of California shall accept this offer through the local|  Téom .
government in whose jurisdiction the subject property 1ies, or through a public E
agency or a pr‘ivate assoctation acceptahle to the Executive Directur; of the g

i

Coemission or 1ts successor in interest.

B R RBRBREBGEEREESEE

/!
/l
/!
! | . »
27 // - ‘
UAT PAPRN - . »: '

o . -4- _ .-
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2 Acceptance of the Dffer is subject to a covenant which runs with the
2 land, providing that any offeree to accept the easement miy not abandon it but
31 must instead offer the easement to othsr pubiic agencies or private 4
4 | assoctations acceptable to the Executive Director of the Commission far the ‘i
81 duration of the ‘tem of the original Offer %o Dedicate. . - -
O} Executed on this T4 day of _ AycusT Y ot VISTH
. 25 ), A CALIR. eCrethl .
71 » California. ”@7,-“2255 m%r s s, A %m’:.;"
7 CORPIRATI O, /9 Rerdennl  Parernenr
81 pated: J-&-/ Signed £~
® < Ouner
10
il oy
.12 Stgned
f 13
14 . 4
NOTE TO KROTARY PUBLIC: If you are notarizing the signatures of persons signing
L]
* on behalf of a corporaticn, partnership, trust, etc., please use the correct
) 18 - :
notary jurat (acknowledgment) as explained inmyour Notary Public Law Book.
17 ‘ ‘
State of California, )
*0
- )s§
19 .
County of ) .
20
, On this day of » in the year , before
21 '
. ] » & Notary Public, personally appeared
_ 22
- 2
/ / personally known to me Lot
/ / proved to me on the basis of satisfactory evidence LA
25 %
_to be the person(s) whose name 1s subscribed to this instrument, and rb
28 ’ >
, acknowledged that he/she/they executed it. i
27 ;
g:zga:%g: - NOTARY PUBLIC IN AND‘FOR SAID COUNTY AND 7
o ' . STATE : , L
e
S I
b
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)
o CouNTor o San piego ;"
! ¢ on_...._._August £, 1984  __ . bororeme, the undersignsd,a Notary Pubkc inand for
said State, fyepposres__— JOSeph Garcia . %%
o ¢ e e emtem e e e — e = PRBORENY kNOWN tO Me (OF DRIVEd O 18 on the basls
of ; Y avid ) to be the who 116G the wathin instry RS e
~.Vice rregaent afRXXX XXX XXX IERCHHR, onbemaltol _ .o .. ——

__Carew Properties, Inc.

mecmpommlnexommmod.mdammlsdqodmmethatsmd

camporation executed the within Ingiryment pucsusnt to ik by-

taws ora fulk L /] saidoorporgiorbeing iy oSty
knoxntometoboonoofthepartnersof . OFFICIAL SEAL
_Native Sun-Carew A QO#A-::QI’%ENJ,CP.ACD’DOCI! oK
the pannership that ssecutod the within iestrument, and ack- SAN DIFGO CIRINTY
Aowtedged to Mo that such coporealion gxeculed the same as ll) ORR. pies FIB 13, 1972
such partnerand tha) auch partrership execuled tne same. PO w2 rx i,

Firsl American Yitia Company

~3005{6/821 —~ (Corporation as Pastner of Pastnorshign

N {This area for official notarial seah
!

! .
: NN OFFM™  san piego . ;
on_ August 6, 1984  _ __  petow me te undarsigned s Notary Pubic mandfor |
, - said State, pessanally appeared .. Michael R. Maboney . ... . ¥
.. PR e et o e 1 . . perconally known to me (s eved to me on the basis %
of satisfactory ) t0 ba tha persans who ¢ the within 8 e

e e PrRSIGAN B XXX T XX XXX OO, 00 benakiof __Hative Sun -
—Development COMDANY.._.— ...

d{ome that said .
corvomloon execyted tho within tastrumant pursuant to its by- "
. Iaws of & rexotuliono! tts baard of 6 being } s e S
OFFICIAL SEAL
kiownlomolobeocnoofthepmtnemsof

First Amancan Fitls Comparys

JANICE J PADDOCK
HOTARY PUBLIC - CALIFORNIA

SAN DIEGD CIYNTY
camn.

e Native Sun-Carew ___. .. _.___.
the parinasship thal executed the with«t instrument, and avk-

~30GS (8782) « (Corporation a§ Partnar of Partnerstep)

. nowiedged lo me that such corporlion oxecuted the seme as axpites FED 13, 1088 :
such pariner and that such partnership executed tho Bame. o .
WITNESS ang official soul .
' N Signatwe. < — {Thie araa for officlat notariat segh
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This is to certify that the Offer to Dedicate set forth above is hereby
acknowledged by the undersigned officer on behalf of the California Coastal
Commission pursuant to authority conferred by the California Coastal Commission
when it granted Coastal Development Permit

Ko. _» -5§3-5/ . on 2@4 % 33 /7] 3__ and-the Californfa

Coastal Commrission consents to recprdation thereof by {its duly authorized

officer.
Datad: N K

© © N0 O & 24 D .
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$TATE OF g/ '% Jid g ) | b

[
& »

)
countY oF  Yir. Fremewco )
On /L gim.‘/?g’}/ , before me Y 240t s
[ p )
174 & Notary Public, personally appeared / K. s personally known to

[v)
[ ]

-
-]

ma to Be the person who executed this instrumeat as the S‘/aj/ &ul-gﬂlf, .
Hime "

and authorized representative of the California Coastal Commission and

acknowledgad to me that the California Coastal Commission axecuted {t.

Avastngty Catnet 4 :
. DEBORAH § BENRUBI ;QM ; &M &
HOTARY PUBLIC - CAUIFOANIA

SAN FRANCIST COUNTY Notary Public in and for said County and
My comm._explms LAY 20, 1983 State
Bl i el B st

B ERNEBE2EL

IURT PAPRR . -6-
av6 o9 CaLiFossus
© 133 AtV G. 240
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EXMIRIT A
w. 427

That portlon of Lot “A® of GRANVILLE PARK UNIT NoO. 2, According to Map thereof

No. 2037 2nd that portion of Lot 47 of GRANVILLE PARK and that portian of
Lagune Drive adjacent thereto (vacated by Resolution No. 918 of the Cley
Council of the City of Carlabad, California recorded July 19, 1963 ag File No.
126793 of Official Records of San Diego County, Californta) according to Map
thereof No. 1782-ai11 in the City of Carlsbad, County of San Diago, State of
California aud filed in the Office of the Councy Racorder of said County, more
particulorly describod ae follown:

Beglaning at g polat in the Basterly line
Hap No. 1782, aaig point being on & pury
of 268.03 feet, a radial 1ipe through satd poine beacs South 58°37']3~ Went
(Rscord Souch 58°14'45" wapt per oa2id Map NG, 1782); thonce Southeaatarly
&loig the are of 8aid curve, through g central angle of Z°08'16', a diatance
of 10.00 feet; the laat gatd

cournse Yaing aloag the Mortheaeterly lipe of paiqd
Mountain View Drive angd along the Southwesterly line of said Lot 47; thence

leaving sai1q Kortheasterly lge of Mountain Viey Drive, MNarth 02°5112)~ Veat,
139.99 faer; theace MNorth 13°46'17+ Wast, 59,75 feat to 8 point fa che
Pbrthweaterly ltne of natd Lapuns Drive {vacated) gaid Northm:sterly line alag
veing tha Boutheaatarly lige of said Lot "A", gajd point belng on a curve,
concave Sou:heasc@rly. having a radius of 207,16 feet, a radia} line through
said point bears North 44°2405% Host; thepce Nerthoasterly along the
laat said curve, and along the Ror:hweaterly Une of satd Laguna Driye
(vacated), through 2 centeal angie of 13°17154", , distonce of 48.G6R faar pg 4
point on tha Southwaa:m:ly righc~of-way line of
Fa Bailroad (200 feet vide) aa ahown ap said Ma
concave Northeaa:er].y
ough said polnt hegry
Weat par gaid Map No. 1782);

e, concave Easterly, having g radiug

P8 No. 1782 and Ko, 2037, gatd
» haviog s radiug of 1532.69
South 40°44'00" wegg (Racord

thence Northuasterly along the
arc of last said curve betng the SouLlweuterly right-of-way 1line of said

Atchigon, Topoka and Santa Pe Raflroad and the Northeasterly 1ine of said Lot
"A", through ga ceatral angle of 7°09'20", 4 distance of 191.42 feet (Record

191,51 faet Per said Map No. 2037) to the Northeasterly corner of said lLog
"A"; thence along che Northerly line of said Lot “A", gyyueh 89°24'02" Hest, n
distance of 525,28 feat; thaence leaving saiq Nertherly line South 38°37117~

Weat 38.76 feet; thence South 44°49133» West 27,81 foar: rhoo. Svuth
35°38'44" vpar 788 £, ihence Sauth 53°08°99" Woni 25,14 feet; thence
South 49°3p'24" Heet 22.61 frat; thence South 55°18v26" Weer 32.21 feet;
thence South 76°34104" Hant 22,03 feqq; thence South 71°52t5qw Bast 26,33
feet; thence Bouth - 61°38'54" West 51.2% fear; thence Narch 38°19'16" Woge
25.24 feerc; thence South 52°02'S1" Wear 216.98 feot; thenca SouLh 33923058+
Eaot 23.93 feat} thance South 27°06'54 Eage $4. 76 feet; (hence South 35°28144~
Past 46.62 feat; thence South 23°1p'5g~ Pase 53,31 feet; thence South
43°20'55" fage 21.34 feor; thence Sguth 30°06'09" gag, 51.97 feer; thance
South 35°21'24% Ragc 50,22 feat; thence South 28°41¢t4y~ East $0,12 feat;
thence South 11°02¢17+ Ragg 31-58‘fg9t; thence South 35%00*s6” Bast 73.87 faat
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EXHRIT A" cont. . 428

to the Southwsmterly oxtension of the Southeastecly tine of rald lor "A";
thence Morth 57°53'08™ Eeat slong satd Southwesterly extensfon and along the
Southeestarly 1lina of gsald Lot "A", 239.50 feer te a point on the
Rorthvesterly 1line of Ocean Street {foreerly Lapuna Drive per Map Ma. 2537
aald point beirg on a Curva, corcave Southeanterly, having a radfus of 127.29
feet, a radial 1ine thvough said point bears Nort

h 72°15'26" Mepi; thence
contimiing Hortheasterly along the Southeasterly 11

ne of aggid Lot “A* (being
also the Northweaterly line of gatd Ocean Street along the are of lget anid
curve, through a central angle of 63°0%700", a distance of 140.30 feet to the

beginning of a conpound curve, concave Southeasterly, having & radius of
190.00 feet; thence continuing Easterly along the Southeasterly line of sald
Lot "A” (being alao the Northwesterly ling of 8a31d Ocean Street) along the arc
of laat naid curve, through a central angle of 10°lolofll", a discance of 35.60
feet to the Southwear corner of land described in Deedl to R. R, J+ Enterprises
tecorded Jannary 4, 1965 gs Ffle Mo. 124 of Official Records of San Diego
County, California hereinafter referred to 88 Deed No. 1; thenece North
31°52'30" West (record Horth 32°21'40° Yeat per said Noed Mo, 1) along the
Southwesterly Lisa of eaid iand to R. 8, J. Enterprisea, 315.00 feet to the
Northwest corner therenf; thence North 86°45'06" East (record Morth B6°15t50"
East per said Deed No, 1) along the Northerly ltne of anid land to R. B. J,
Enterprises, 560,04 feet to the Northeaat corner thereof; thencs South
18°13'44" Baat (rocord South 18°45'48" Bagt per said Deed No. 1) along the
Northeasterly line of 8aid land to B, B, J. Enterprises, 50.00 feet: thence
leaving the Rorrheasterly line of naig iand to ®. B, J, Enterprises, South
37°18'24" Bast 27.55 feet; thence South 9°15708" East $7.71 feet to a point on
the ¥ortheasterly line of oaid land to R. K, J. Paterpriges, which beara along
said Northeasterly line Rorth 19°23'48" wegt {record North 18°45'4g~ Waat per
sald Deed No. 1) 31.96 feet from a pofat of coupound curvature on the Easterly
line of oaid Laguna Drive {vacated) sa shoun on 9aid Map No. 1782 (aatd point
Enterprises) thencs South 18°13*35% Eaat
Deed Moo 1) along the Yortheaoterly line of 8aid land to R. B. jJ,
31.96 Feet; thence lesving the Northeasterly 1jne of said land te R, B. Je
Enterprises, South 11°02'22" Rast, 35,99 feet to a point

on the arc of g
curve, concave Southweo:erly. having a radius of 65.00 faoae

2ai, shicn 1s distant
Korthwmarerly 27,35 feet, muasured along the arc of ggid

POINT OF BEGINNINC herein, a radia} line through said
34°33'16 Eagt; theaca Southeasterly along the arc of last aaid ¢

curve, through
a central angle of 2470357, 4 distance of 27.30 feel to the TRUE POINT oF
BECINNING.

Enterpriges ,

ef/bk
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‘Caiifofria Coastal Commission FILED: Januvary 31, 1983
+ SAN DRCO COAST DISTRICT . 49th DAY: Waived-
6154 Mission Gorge Read, Suite 220 ' 180th DAY: July 30, 1983
San Dmgo, CA 327207 STAFP 1 DNL:1ro
@34) 06992 . . L STAPF REPCRT: March 22-25, 1983
’ DATE: HMarch 11, 1983

RRGULAR CALENDAR
STAFP REPORT ANC PRELIMINARY RE(‘OWDATION

EYHIBIT B °

Applicant: Native Sun Investment Group hgent: Mike Mahoney/Robert O. Sukup

Application No.: 6-83-51

Description: Minor subdivision of 7.65 acre parcel into three lots: Lot 1 -
2.2 acres; Iot 2 - 2.2 acras and Lot 3 - 3.25 acres. Also,
construction of 14 condoniniums and swimming pool on Iat 1. ‘

Lot area 95,832 gq.ft.
Building coverage 30,956 sq.ft.(32%)
Pavement coveragoe 32,967 sq.ft.(35%)
Landacape coverage 31,909 gq.ft.(33%) .
rerking spaces 5.
Zoning R-3 .
Plan designation 0~4 dua ‘(net w/density crcdit)
Project density © 2.5 (nat)
Ht abv fin qrade 35 ft. maximum
Site: Parcel located northwest of Ocean St./Mountain View Dr. jntor-

section, Carlshad, San Diego County. APN 203-010-14

Substantive File Documents: ©°City of Carlsbad LCP
. ‘ °Statewide Interpretive Guidelines
°"""""5—31-249—:“a‘c1v'= S

- -

summazy of Staff's Preliminary Recommendation'

m&m appIoval. vith sprditions addresging. mv;sm site plans/
public liability, open space easements over the bluff face, runoff and grading
controls, open space casements over sensitive habitat/buffer areas, land-
scaping, lateral acceas and public access improvementa - and archacological

mitigation (aee pages 2-41) for the special conditions. mm'
m rfanqn of feveloFmant on ppland. areas, flevelopment of
Hlth tHo ‘certifiod 1CP. the ratantian of npatural Wffor

areas and precedential effects on the LCP implementation.
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STAFF RECOMMENDATION:

The astaff recommends the Commission adopt the following resolution.
y

The Commission hereby grants a permit for the proposed development, subject
to the conditions below, on the grounds that, as conditioped, the developmant
will be in conformity with the provisions of Chapter 3 of the California
Coastal Act of 1976, will not prejudice the ability of fhe local government
having jurisdiction over the area to prepare a Local Cgastal Program conforming
to the provisions of Chapter 3 of the Coastal Act,.ahd will not have any sig-

nificant adverse impacts on the environment with}n the meaning of the
California Environmental Cuality Act.

I. BApproval with Conditions.

v

II. Standard Conditions.

See page 16.

I1l1. Special Conditions.
The permit is subject to the following conditions:

1. Revised Site Plan. Prior to transmittal of the permit, the applicant
shall submit a revised site plan, any assoclated floor or grading plans which
eliminate any altaration of the bluff face by re~siting the units generslly
behind the 3C ft. contour line on the northwesterly and westerly slopes
Jlor as specifically shown on Exhibit C), relocating ; proposed nwimj.né
wem back. of the blufftop devalopmn!:—l “-ané& Teléetating the
Propoged privata-beack sealrway towards Bulldings D and E in the vicinity
of the eroded dirt read. Said plans shall be submitted to, reviewed and
accepted in writing by the Executive Director.

2. Open Space Ba 1t/Bluff Pace. Prior to the transmittal of 2 permit,
the applicant shall record an irrevocable offer to dedicats to a public
‘grenc.y, or to a private association acceptable to the Executive Director,

e ot : the bluff fuc' as shown in Exhibit D. Said
open spa"e. edaement shn].]. pxohlb:.t ‘any alteration of landfcrms, placement
or removal of vegetation, oxr erection of structures of any type, unless
approved by the California Coastal Commission or its successor in interest.

The offer shall be irrevocable for a period of 21 years, shall run in favor
of the People of the State of California, binding successors and assigns
of thé applicant and/or landowners, and shall be recorded prior to all
other liens and encumbrances except tax liens. The offer. to dedicate shall
be in a form and of content acceptable to the Executive Director and the
document shall include legal descriptions of both the applicant's entire
parcel and the easement area.

1 Y83A AINNOJ 093

3. Haivar of Publie Liability. Prior to transmittal of the coastal
development permit, the applicant shall submit to the Executfive.bDirector
a daed restriction for recording free of prior liens except for tax liens,
that binds the applicant and any successors in interest. The form and
content of che deed rostriction shall be submitted to the review and

OO ‘TIAT

,
.
3 &

Exhibit 16



6-83~51
43 1 Page 3

approval of the Executive Director. The deed restriction shall provide (a)

that the applicants understand that the site may be subject to’ extraordinary
hazard from grosion ani trom

landglides and thé applicants assume the
liability from those hazaré¢s; (b) the applicants unconditionally waive
any claim of liability cn the part of the Commigsion or any other regulatory
agency for any damage from such hazards; and (c) the applicants understand
that construction in the face of these known hazards may make them ineligible
for public diaster funds or loans for repair, replacement, or rehabilitation
of the property in the event of storms.

4, Runoff Control. Prior to the transmittal of the permit, the applicant
shall submit a runoff control plan prepared by a licensged engineer qualified
in hydrology and hydraulics which would assure that there will be no increase
in peak runoff rate from the dcveloped site over the greatest discharge
expected from the existing undeveioped site as a result of a 10-year
frequency storm, Runoff control shall be accomplished by a variety of

measures, including, but not limited to, on-site catchment basins, detention

basins, siltation traps, and energy dissipators, and shall not be concentrated

in one area. Sub-drainage systems, if necassary, to remove groundwatexr from

the bluffs shall also be incorporated. Said plans including supporting :
calculations shall bn submitted to, reviewed and accepted in writing by the
SAeciiive Direcror, The applicant shall also submit, for his review and
acceptance in writing, detailed maintenance arrangaments for providing the
ongoing repair and maintenance for ail approved and erosion-controi facilities.

5. Grading Restrictions.

;t.x shall ?e prohibited during the rainy season from

b) All graded areas shall be landscaped prior to Octobar lst of each
year with either temporary or permanent landscaping materials, to reduce
erosion potential. Such landscaping shallbe maintained and replanted if
not well-established by December 1lst following the initial planting.

c¢) .hll Permanent erosion control devices shall be developed and
installed concurrent with or prior to any on-site grading activities.

@) Sandbags, gravelbags and temporary drainage basins shall be
installed along all fill slopes and along the shoreline of Buena Vista
Lagoon during grading and construction operations, :

6. Open Space Eascponts/flabitat Protection and Buffor Areas. Prior to
transmittal of apermit, the applicant shall record an irrevocable offer to
§ 485 peblis agency. or to a private association’ Hebhptaiis 4o Tt?iga'f
NEEYA 5, §D Open spaca eamamsnt over Lot xo'f' the’ proposed sub-
slon as shown on Exhiblt E***841a open ‘spcc‘easihent shall prohibit
any alteration of landforms, the placement or removal of vegetation except
as specificd herein, The irrevecable offer to dedicate an open space eagement
shall include conditicns prohibiting any future land divisiocns, commercial or
rasidential developmont but expressly recoynizing tho right of access to the
wair for maintenance purposes, It shall algo racognize the right of the
accepting agency to conduct activities within the open space area which
would enhance thu lagoon habitat by dredging or otherwise removing [ill,

L
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The offer shdll recogmize that the erection of some pubiic access improvements
may be allpwed, in consultation with the State Departmont of Pigh and Game,
and subject to Coastal Commission permit requirements.

The offer shall be irxrevocable for a period of 21 years, shall run in favor
of the People of the State of California, binding succeasors in assigns

of the applicant and/or landowners, and shall be recorded prior to &ll other
1iens and encumbrances except tax liens. The offer to dedicate shall be in
a form and of content acceptable to the Executive Director and the document
shull include legal descriptions of both the applicant's entire parcel and
easement areas.

7. Landscaping, Prior to tranamittal of a coastal development permit for
the subject project, a detailed landscape plan indicating the type, size,
extent and location of plant materials, the propesed irrigation system, and .
other landscape features shall be submitted to, roviewed, and determined
adequate in writing by the Executive Director. Drought tolerant and
salt-tolerant plant materials shall be utilized to the maximum extent
feaszible.

8. Lateral Access. Prior to transmittal of the permit, the Executive
Director shall certify in writing that the following condition has been o -
patiafied. The applicant shall execute and rgcord a document, in a form .
and content approved by the FExecutive Director of the Commisslon irrevocably ‘
offering to dedicate to a public agency or private association approved by
the Executive Diractor, w

3

gagement for public access end pesaiva reopestiongl
B gl abazaline, 7 2> 8ocument ‘shall alse réstrict 'th"e"a;&pi'iggh”i
terfering with present use by the pulelic of the areas subject to the
(easemant prior to acceptance of thq offer. Such easement ghall Ba located
-andushaoughout Lot 2 and Lot J of the propdsed’subdivision, as shown
Bn Exhibit Footrmieiicadgement ‘8hall be recorded fre: f prior liens except
tax liens and free of prior encumbrances which the " <ecutive Director
determines may affect the interest being conveyed. The offer shall run .
with the land in favor of the People of the State of California, binding
successors and assigns of the applicant or iandowner. The offer of dedi-
catior shall be irrevocable for a perjod of 2l years, such period running
from the date of recording. The document shall include legal descriptions
of both the applicant's entire parcel and the easement area.

9. Archaeological Resources. The applicant shall comél.y with the
adopted mitigation measures on cultural resources in the certified E.I.R.
for the project. : ’

. The Commission finds and daclares as follows:

1, Project History. The applicant has previously applied for a coastal
development permit (#6-81-249) for the same project on the Bite last year.
In June 1982, the Commission conditionally approved the project with two
alternatives for the construction of cither 14 or 10 condominiums on tha.
upland portion, dopendent on the incorporation of an adjacent parcel
. (comnonly refurred to as the “Tenaglia® property) with the project site.
consistent with the certified Carlsbad LCP. With the exception of the

Iv. Pindings and Declarations. i g
F

a5~ x.
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5, propercieg, ;he-W&MJ
D3 propoased hereiet

-The previously approved conditions to, reguirs property consolida taﬂsﬁt&

fron the oertified Cazlshad ISP policies and an ongoing owners dispute
TeYgat¥otBetween the" applicant, ™ Title IMeirance and Wrust Company apd

the State Lands Cormission. As background, Native Sun originally took out

title insurance on the adjoining Tenaglia site (APN's 155-190-06, 155-101-62/8ee

Exhibit G} and intended to commit it to open space as & tradeoff for developing the

lowlands area, comprised in the proposed Lot 3, in their first local govern=

ment submittal. However, during the original proposai's review by the City

of-Carlsbad, the applicant stopped mortgage payments on the "Tenaglia parcel”

after the State Lands Commission asscrted public trust claims, After Native

8un stopped payments, Title Insurance stepped back in and purchased the

Tenaglia property and it holds the actual grant deed whiie Native Sun

possgesses title., As a result of these circumstances, Mative Sun is in

litigation against both the title company and State Lands with Title

Insurance repressnting them against the Lands Commission. Aithough the

original coastal develcpment permit application (i6-81~249) did not include

the adjoining parcel, {a& opoped Lot 3 wag shown ag "raserved for future J i PU
lavelopng. | rstuem i L TR S R ’ .

While the applicant finally agreed to the open space easement over Lot 3,
they contended that committing to an open space easement over the adjoining
2.65 parcel ("Tenagiia property") would damage their position with Title
Insurance and Trust Company. Specifically, the applicant isg litigating
that it did not receive fee title to an unencumbered parcel of property and
the property should not therefore have been insured. Once the applicant
learned of the potential public rights over the property, they stopped
Payments and the original owner began foreclosure proceedings. However,
as previously noted, Title Insurance stepped in, paid off the original
seller and now holds the note ard security on the parcel. 'Therefore,
fﬁlthm\ﬂhmimt holds no title to the adjoining parcel and indicated;
LIS BRSERLY 4t b0 apan space,. they could mot execute any eagesf
. PATITALAGR OF q,g,mg;ufsﬁgﬁeqf’us a third parey.
Under thoge circumstances, thg.applicant hedieves any agreement to ‘commit
the adjoining parcel to open sf:ace would damage their lawsuit, since Title
Insurance and Trust Company could assert that its commitment is only part
of the development price for the permitted condominiums, rather than any
title defects on the property, Further, the applicant continues to contend
that Title Insurance, as holder of the note and security, will only co-sign
on the open apace easement offer if the applicant settles their lawsuit,
possibly losing & substantial inveﬁtment. These lawsuits are still pending
and the issues remain unresolved. ' Given the applicant’s dsclarations of _ 9
e, Akt ability to cxegpte the negespary pareements because of the *
ng. $ikia; dleo i .their desire to gain approval for the origi

100 093id

.

rhave. waited the fequired gix months under the' 2

T 1 34 AN

2. Detailed Projeck Description/Location. The applicant is requesting
approval of a minor subdivision of a 7.65 acre parcel into three lots. The
lots would be divided as follows: Lot 1 = 2,2 acreg; lot 2 -~ 2.2 acros and
Lot 3 - 3.25 acres, The applicent then proposces to construct 14 condominium

-
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upits on Lot 1. The subject property iz topographically distinguished by two
areas. hn upper bluff extends out from Ocean Street and fronts along the
heach, The second area, approximately 10-15 ft. below the bluff, consists
of sandy/rocky beach areas terminating at the wood weir on the mouth of
Buena Vista lLageon and then extends eastward to some lowlands abutting the
lagoon behind some adjoining apartments. Lot 1 generally comprises the
upper bluff area and the proposed condominiums would be developed primarily
on its lavel meaa. The applicant proposes to dedicate Iot 2, cocmprised
mainly of beach area and the lagoon mouth, to the public for open space.

as oxiginally submitted, the applicant proposed to raserve the remainfng

+ 35 -paER8 0f f0l-dk R ke for pessible future development bus-tas

The proposed 14 cordominium units will be comprised in seven townhouses (ox

wcommon-wall”) structures. Ten of the proposed units will have two bedrooms

and living arsa betwaen 2500-2600 sq. ft. The remaining four units will have

three bedrooms and approximately 2,850 sq.ft. 1living area. All of the units

have two-car garages and seven open guest parking spaces are provided on the

site. There is a single access point for the project from Ocean Street. The

proposed condominiums are mainly comprised in two living floor areas with some -
split-level entrances and garages. Howevor, because of the Tudor architectural g
design, the structures® roof peaks will reach a maximum height of 35 feet

above grade.

The gubmitted site plan delineates the conatructiun of ten units along and
ovar the bluff top (refer to sections) and the remaining four units are
located along the southeastern property line. As submitted, a retaining
wall of varying height will be constructed along the bluff face. There will
be minimal grading performed on the property resulting in a balanced 4,000
cu. yds. of cut and £ill. An average of two feet of cut and £ill will be
done and most of the £ill will be deposited along the southeastern corner
to elevate Buildings P and G. As submitted, the site plan incorporates

& common povl/dack area situated within the ocean bluff face ané private
beach access Btairs which traverse down the bluff to the shoreline.

Por background purposes, the applicant had previously submitted a 40 unit
condominium project on the subject site to the City of Carlsbad and for
draft consultation with Coaatal Commission staff, At that timse, the project
site included not only the subject 7.65 acre parcel, but an additional 2.65
acre property (8ee Bxhibit G) located adjacent to the lowlands area of the
proposed Lot 3. While the acreage is still owned by the applicant, it was
not included in the current application. The originally proposed 40 units
were sited on both the upper and lower portions of the property. Due to
oxpressed concerns by the City of Carlsbad, Commission ataff and intorested
parties relating to beach erosion, pubiic lanas aeterminativss ana visuzl
impacts, amcng others, the applicant subsequently withdrew the project

from the City. The original 40 unit project was never formally submitted
to the Coastal Commisaion.

The Pointe San Malo project is located within the City of Carlsbad on the
south side of Buena Vista lagoon and adjacent to the ocoan (see Exhibit A).
The parcel is located northwest of the Ocean Street/Mountain View Drive
intersection. ©On the west, the site fronts on the ocean shoreline and on
the north, it faces the lagoon, an “ncological reserve®, opposite the
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existing San Malo reaidential area in South Oceanside lying on the north side
of the lagoon. A public beach accessway abuts the southarn property line.
Multi-family residential development is located to the east with the lagoon
‘and railroad tracks situated further to the northeast. There are single-
family residences situated to the south and across Ocean Street to the
southeast.

3. Geologic Stability. As previously stated, the subject site can
generally be divided iato two topographic areas. The upper level, a coastal
bench, is actually part of a larger bench which terminates at this site. The
top of the bench slopes gradually northward with slope gradients ranging from
25-45 percent alony the ocean. The sccond topographic area is the lower level
consisting of the ocean, beach and lowlands fronting the lagoun. The beach
area can be best characterized as a pebbly one with only a limited amount of
sandy area. The project site is overlain by three different soil series -
Marina Loamy Coarse Sand, Terrace Fscarpments and Coastal 8eaches. Most of
the project aiea is covered by Marina Loamy Cdarse Sand which is found on the
gently slopinrg upper bench and has a moderate crosion hazard. The Terrace
Escarpment soil is found near the western boundary and is characterized by
steep to very steep slopes in the southwest corner occurring on terrace
fronts or alluvial fans; it exhibits a severe erosion hazard. The third
8oil type, Coastal Beaches, found along the lower level is composed of gravel
or sand and is susceptible to tidal inundation from the ocean; it also exhibits
sever2 erccion characteristics.

The certified Carlsbad LCP specifies the need for new development projects to
submit a site-spacific geologic investigation, to limit shoreline structures,
and to exccute waivers of public liability, »2dditionally, Policy 4-4 spucifies
"no development shall be permitted on any sand or rock beach or on the face
of any ocean bluff, with the exception of accessways to provide public beach
access and of limitud public recreation facilities.” 1In reference to this
spacific site, Policy 7-8 specifically states “residential development shall
be clustered on thé highland area and the hluff face shall not be altered
(and) there shall be appropriate bluff top setbacksbased on geologic reports
taking into account the prominent location, shoreline instability and signi-
ficant habitat adjacent to the lagoon."” Additionz2lly, Policies 3-1 and 4--7a
specifically svatc the development of slopes greater than 25% incline shall
be prohibited and such slopes be left undisturbed. These .ICP policies
represented the incorporation of the Act's policies (Sections 30235 and
30253) into the general plan.

.

As detailed in the project ‘description, ten of the proposed condominiums are
sited directly on or over the ocean bluff top and face with a retaining wall
constructed alony tne ocean frontage. ‘e proposcd retaining wall was
primarily designed to allow some backfilling to crcate additional yard
- area for the future condominiums on the bluff top. flowever, as submitted,
the proposed development would therefore be inconsisteunt with the certified
. LCP policies, since it would involve alteration of erodible and steep slopes
particularly located along the property‘s westerly bluff face and could
therefore precipitate coastal erosion. Special Condition #1 requires the
applicant to redesign the site plan and construct the proposed units behind
the bluff top, relocate tho swimming f0ol/deck away from the bluff face and
relocate the private beach accessway. Gencerally, thue Commission docs not
and the certified LCP does not endorsce the construction ef private accussways.
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Hewever, in this instance, the subject site includes some rounded and low
slopes on its northern bluffs, as well as an existing eroded dirt road
preeently used for beach access by pedestrians and public agencies, which
would facilitate futurc residents to simply access the beach over the
natural slopes. Therefore, in order to concentrate access and discourage
randow access over the bluffs, a property-~designed private accessway would,
on this site, be more protective of coastal resources than its elimination.
Hith these revisions, the applicant will be restricting any signifiecant
bluff face alteration or grading of steep slopes. In conjunction with the
required redesign of the site plan, Special Condition #2 requires the dedi-
cation of an open space easement over the site's bluff face to permanently
preserve the bluffs as natural open space.

The applicant has submitted site-specific geologic and soils information which
indicates the property is suitable for zesidential development with proper
foundations, grading specifications and engineering designs. The applicant
will be complying with these raquirements. As specified inthe certified LCP,
since the submitted reports do not assure structural stability, a waiver of
public liability is being required for the permitted development as detailed

in Special Condition #3. It must be noted that this area is one of severe
erosional hazard. BExisting development upcoast and downcoast is set over the
bluffs down to the shoreline and seawalls are required. As documented in the
certified LCP, there are limitations on the development of shoreline structures
and the need to establish appropriate bluff tgp setbacks for new development.
As 2pproved. the permitted development will have no setbacks from the established
bluff top development iine and there are no definitive assurances that some
shoreline protective works will not be required in the future. However, the
proposed development, as conditioned, wili be ciustered on the upland aiea which
2lrecady lieg approximately 40 ft. eaatward of tha existing dsvelopment string-
line. The required bluff top development line is appropriate, given the site's
critical location at the ocean's interface with the lagoon, but, in combination
with the extensive open space easement areas and existing stringline, a bluff
top setback appezrs overly restrictive. Further, given the existence of a
natural pebble berm, even during the winter, along the shoreline and the
distance of the site's bluff top from the shoreline, severe tidal action

along the slopes' base is infrequent. Additionally, given the almost continual
alignment of seawalls throughout Carlsbad and Oceancide, any potential for
future development of shoreline structures would not be highly precedential

or prejudicial. Therefore, given the required redesign to cluster development
and minimize the alteration of natural landforms, the permanent preservation

of the ocean bluff face as open space, submitted geologic and soils analyses,
the required waiver of public liability, the existing development stringline and
the bluff top's setback £rom the immediatce shoveline, the Commission finds the
proposed development will assure the geologic stability of the site, minimize
.wuasial wsuzsiun ond dumindsb Lie ish of Yevivgic haezards to 13155 ang proporty.
Hith these findings, the Commigsion thus determines project approwval, as con-
ditioned, will be consistent with. the certified LCP policies and all applicable
Coastal Act policies and it will not establish any adverse precedent for future
developments.

4. Runoff Control/VWater Quality. The subject proporty is located at the
southwestern corner of Buena Vista Lagoon and adjacent to the Pacific Ocean.
. Runoff from the westermost portion of the property drains into the ocean; the
remainder of the property drains into the lagoon throngh an existiny pipe
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located about 100 feat east of the weir. Portions of the adjoining property
to the east also drain into tThe lagoon via this existiny pipe. Buena Vista
Lagoon is ‘considered the northernmost lagoon in San Diego County, and in some
ways is not typical of mos® other lagcons in the county. The lagoon is
composed of fresh and brackish waters, is not open to the sea, and its normal
surface level is approximately six feet above MSIL., At the mouth of the lagoon
is a dand beach barrier which was naturally formed by wave and littoral current
action. A wooden weir is located within a manmade channel at the mouth of
the lagoon which permanently cmpounds watef in the lagoon and conttols the
water level. A land arca of approximately 22 square miles drains into the
lagoon througn Buena Vista Creex. The main source of water in the lagoon is
land drainage, agricultural runoff and rising groundwater.

Buena Vista Lagoon has been designated an "Ecological Reserve” by the State
Department of Fish an@ Game. It is both a valuable biolcgical resource and an
aesthetic open space element. As is the case with all of the lagoons in San
Diego County, Buena Vista lagoun has been adversely affected by increased
deposition of sediment resulting from agricultural and suburban developinent

in its watershed. Primary effects of this development include the infilling 2
of the lagoon and a reduction of its total volume and the introduction of

various nutrients or pollutants which contribute to periodic algal blopms. . g
The primary offects of the proposed development would be the alteration of )
local drainage patterns, increased runoff due to the praesence of impervious ﬁ
surfaces, the exposure of soils to increased erosion and the introduction of m
increased levels of urban runoff ‘pollutants into the lagcon. a

The certified LCP for the City of Carlsbad contains several policies relating ﬁ
to grading requirements, drainage and coastal erosion. Policy 3-2, in :
reference to developments located along the first row of lots bordering the %
lagoon, including the subject parcel at the mouth, states "storm drain c
alignments...which would be carried through or empty into Buena Vigta Lagoon 2
shall not be permitted....” Policy 3-4 prohibits any grading activity during

the rainy season and requires the immediate revegetation of graded areas to 1

reduce erosion potential. Lastly, Policy 4-7 ilso states that no development
shall be permitted without submittal of accepkiable runoff control plans, -

u u k
maintenance agreements and cg*hibﬂioq §r the installation and
operation of runoff control iCeS5, policies were derived from the ;

resource protection and water quality standards (Sections. 30231 and 30240(a) (b))
of the Act. g

As previously stated, although the applicant will be performing a minimal
amount of grading over the site, the construction activity occurring along the
blufl face and top, will nragent 2 =significant erosion hazard. The con-
struction activity and grading operations will thus establish short-~term
impacts. Along with the required site plan rcdesign ana, opcn space easement ?_
over the bluff face, Special Conditions 4 and 5 require the submittal of a i ;
runoff control plan and establish restrictions to detail the time and 5"
method for the grading activity. Wwith these conditiona, appropriate f
erosion controls will be established to mitigate the short-term impacts of Y
grading and prevent further siltation of tlhic lagoon. With regard to drainage iB %
and runoff, the project, as submitted, incorporates roof down-drain systems B X8
connected to the storm drain and a requirement that a drainage outfall shall '
be designed to discharge at a point west of the lagoon weir. Since the dis-
charge point is west of the weir, the potentiul for any leng-term impacts to
the closed lagoon will be effectively mitigat-d. The submittal of a runoff
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control plan will serve to document the effectiveness and operation of the
&esigned drainage system. Therefore, given the required runoff and grading
controls, along with the submitted drainage system, the Commission finds

the proposed development, as conditioned, consistent with all applicable

LCP and Coastal Act policies. Further, the Commission thus determines that
the project approval, as conditioned, should protsct the biological product-
ivity and quality of the lagoon and other adjacent environmcntally sensitive

habitat values by controlling runoff and effectively mitigating off=-site
impacts.

5. Biological Resources. Although the existing vegetation on the site
consists primarily of non-native grasses and weeds, two regionally significant
habitats, a coastal lagoon and coastal strand community, do occur on the
subject property. Only a small portion of the lagoon habitat, however,
actually lies within the property boundary, but activities on the

- property could affect the quality of the entire habitat. This seemingly small
lagoon located in and around the subject property, is actually a portion of
the larger Buena Vista Lagoon, which has been discussed as essential habitat
for the California least Tern. The lagoon also provides nesting and foraging
habitat for other avian species although the quality of this habitat is
decreasing due to continuous development along the edge of the lagoon. The
Pointe San Malo property is ons of the last vacant areas along this portion
of the Buena Vista Lagoon, Additionally, the coastal strand habitat is =&
plant community which has become rare in San Diego Coundy due to development
along the coast. The community consists of plant species which are tolerant
of salt air and sandy soil conditions. This habitat is located on the sandy
soils near the base of the west-facing slope. Although the coastal strand
habitat on the property has been disturbed by human activity, it still
contains several of tha plant species characteristic of the coastal strand
commnity.

@L i
;

"ALNNOYD 093

In reviewing the policies of the certified LCP, Policy 3-2 specities' for devel-
opmenis iocated aiong the first row of lots bordering Buena Vista Lagoon,
including the subject site, as follows:

Develcpment shall be clustered to preserve open spacc for
habitat protection. Minimum setbacks of at least 100 feet
from the wetlands shall be required in ali development, in
order to buffer sensitive habitat areas from intrustion.
Such buffer areas, as well as other open space arcas
required in perimitted development to preserve habitat
areas, shall be permanently preserved for habitat uses
through provision of an open space easement as a condition
of project approval.

-

The density of any permitted development shall be based upon 3

the net developable arca of the parcel, cxcluding any portion
. of a parcel which is in wetlands. As described in Policy 3-1,
A density credit may be provided for any portion of a parcel
which is in steep slopes....

A1 1 V83A

Land divisiong shall only be permitted on parcels bordering .
the Lagoon pursuant to a singlc planned unit development permit /|
for the entirc eriginal parcel. (emphasis added) 3 emro |
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In addition to this site specific policy, Policies 3-1 and 4:;7a again
prohibit grading of steep slopes and Pelicy 4-4 prohibits development on

the face of any ocean bluff. These LCP policies were derived from Sections
‘30231, 30240(a) and 30240(b) of the Act which require the preservaticn of
habitat values by maintaining natural vegetatior buffer areas and preventing
off-site impacts to environmentally sensitive areas.

As gsubmitted, the project would involve elimination of the coastal strand
vegetation on the west-facing slopes and rescrve the lowlands area, comprising
Lot 3 of the proposed subdivision, for future development. The project would
therefore be inconsistent with the certified LCP policies and resource pro-
tection policies of the Act. However, with the attached special condition

to preserve the LIuff face as open space, the coastal strand community will
be minimally impacted. As conditioned, the Commission has also required

Lot 3, consistent with the site-specific, certified LCP policy, to be
committed to open space for habitat protection and natural buffer area.

With regard to the inclusion of the adjoining parcel, along with proposed
Lot 3, and their commitment to open space, their consolidation would fulfill
and implement the certified Carlsbad LCP, However, given the applicant's
limited ability to properly commit the adjoining property to open space due to
the existing legal constraints and the Commission's previous approval which
offered two altsanatives, one without the iot consolidaiion, the submizted
project, in and of itself, may be found consistent with Chapter 3 policies.
With the open spjce restrictions on Lot 3, the project will incorporate
adequate natural vegetative buffer areas necessary to mitigate tho impacts

of construction and increased human activity near the lagoon and permanently
preserve critical open space corridors. Therefore, as conditioned, the
Commission finds project approval consistent with applicable Chapter 3
policies.

6, Visual Iggacts. The proposed condominiums are situated on a prominent
ocean bluff and also located within the Buena Vista Lagoon viewsnaed. Altheugh
the proposed units are generally c¢lustered on an upper bench level, the
project, as submitted, will alter and encroach onto the bluff face. As
previously stated, the certified LCP for Carlsbad specifically requires
that development of this site be clustered to preserve open space and retain
the natural landforms of the ocean bluffs (Policies 3-2 and 4-4). These
policies were partially derived from Section 30251 of the Act which mandates
the prntection of public views, the preservation of ascenic amenities in
coastal areas and the retention of natural landforms.

As conditioned above, the project will be required to setback from the ocean
on its blufftop, preserve the ocean bluff face in its natural state and retain
the on-site lowlands as open space. These conditions will largely mitigate
the projecl's visual impact by clustering the unils away. ikom tho bIuff liine,
thus minimizing its intrusion along the shoreline or within the lagson view-
shed, and by retaining the natural vegctation of the area to serve as visual
buffers. The applicant contends that the submitted site plan confarms to
the existing stringline of devolopment along the shoroline, While the
adjacent residences to the south and the existing San Malo residential
comnunity to the north in Oceanside across the mouth of the lagoon do extend
further scaward than the proposcd developmernt, the subject site doos not
represent an infill arca, but, rather, it is viewed as an cxtension of
development northward at a critical interface between the occan and the
lagoon, Therefore, not only for habitat and resource protection purposecs,

ﬁ ‘ALRGGD 093 ;

EUSRET]
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the required setbacks and open space dedications are necessary to preserve

the scenic integrity of this coastal areas. Additionally, the applicant

will be required to submit a detailed landscaping plan and revegetate dis-
turbed areas immediately after grading to further enhance the project’s
amanities and mitigate the short-term impacts of construction activities.
Therefore, given the required unit clustering, bluff setback, open space
dedications, landscaping requirements and grading restrictions, the Commission
finds project approval, as conditioned, ‘will be consistent with the certified
LCP, applicable Coastal Act policies and it will preserve the visual amenities
of the coastline.

7. Public Access. The subject site is located on a bluff between the
ocean and the first cvastal roadway, Ocean Street, in this area. The beach
area to the west of the proposed project site and the lagoon area to the
north can currently be reached via an existing ten-foot wide, improved, open
and signed public access easement. The easement is located alony the southern
boundary of the subject site. The beach and inlet areas are currently used
by walkers, runners and amateur naturalists. The two areas, in combination,
represent an unusual and varied coastal resource. There also exists an
undeveloped potential for an areawide pathway and open space system relating
to the lagoon. The City of Oceanside is planning pathways on ‘the northern
side of the lagoon, along with a bird sanctuary, and the Department of Fish
and Game owns properties on the south side of the lagoon, east of the AT & SF
Railroad right-of-way, as well as on the north side. <The project site is *
located at a2 crucial point in any potential linkage between public beach
areas and the public lagoon areas. No public parking is available in the
vicinity of the public beach' access with the exception of parking along
Ocean Street.

The certified Carlsbad LCP contains two specific policies relating to develop-
ment of the subject property and the provision of public access opportunities.
The certificd LCP states as follows in Policy 7-6 and 7-8. )

An access trail shall be provided along the southern shore-~ ‘
- line of Buena vista Lagoon, to facilitate public awareness
of the natural habitat resources of the Lagoon. To protect
the sensitive resources of this area, access development
shall be limited and designed in consultation with the
State Department of Fish and Game. In permitted development
of properties adjacent to the Lagoon, offers of dedicaticn
of lateral accessways, irrevocable for a term of 21 years,
ghall be requiied to be provided to the City of Carlsbad,
State Coastal Conservancy, or other appropriate public
agencies. Such access dedI-ations shall be of at least
25 feet in width upland from environmentally sensitive
areas and anv reguired buffers thercto. (andl A~

On the vacant parcel at the extreme north end of Ocean
Strcet, when development is proposed, an irrevocable offer
to dedicate the beach and lowland arcas shall be required
pursuant to Section 30211 of the Coastal Act.
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Sections 30210, 30211 and 30212 of the Act all require that public access to the
shoreline and along the coast be maximized and provided in all new developments.
Although the proposed development will not obstruct use of the cxisting public
&access €asement alnng its southern boundary, the development will certainiy
inhibit lateral access aloig the ocean shore¢line or lagoon either indirectly
by proximity or directly through private attempts to restrict public beach
access. Therefore, in srder to be consistent with the certified LCP, to
maintain publie beach access, recognize and protect the informal use of the
site, spacial conditions havebeen attached to require the provision of

lateral accessways along the shoreline and lagoon lowlands. Further, to
enhance opportunities for public access and recreation, it is recommended
that, slong with the provision of lateral access, an access trail or other
necessary public access improvements be developed on the southerly side ¢f
Buena Vista Lagaon, consistent with resource protection policies and in
consultation with the State Department of Fish and Game. Therefore, as
conditioned, the Commission finds the proposed developwent consistent with
applicable LCP and Coastal Act policies since adegquate vertical access already
exists and the project will provide lateral access opportunities. Further,

as specifically required by Section 30604 (c) of the Act, the Commission finds
the proposed development conforms with all the public access and recreation
policies of the Act.

8. Housing. The proposed development provides for the construction of
fourteen condominiums on a vacant parcel. Under previous Coastal Act policics
and the adopted Statewide Interpretive Guidelines, the question of affordable
housing protection could have been raised. However, recent legislation has
transferred this responsibility to local §overnments consistent with Section
65590 of the revised Government Code. Furcher, pugsuant to Scction 30513.1
of the Act, these requlatory revisions were also applied to the certified
Carlsbad local coastal program and any previsusly approved affordable housing
ICP policies delefted. Therefore, the housing issue is no longer a mutter of
coastal policy review.

9. Archaeological RKesources. aS a result of scme preliminary regearch
and site inspections by qualified archaeologists, one archaeoiogical site was
located. This site, SDi~626, was originally recorded by William J. Wallace
in 1958, and is located in the upper areca of the project at the western and
southern extent of the property. Surface materials included flake stone
artifacts, bona and shell, and there is a potential for a depth in excess
of 59 centimeters. The surface arca of the subject parcel is obscured in
places by a thick mat of grass, and the ground visability in the area of the
gite was limited. Because of this, the actual extent of the site and the
degree to whlch it has been impacted cannot. be determined without some limited
subsurface testing and clearing of the grasscs. 1t is impossible that the
significant portion of the site has been removed, and that only limited,
disturbed materials remain. Delineation of this disturbance, however,
requires additional investigation. Special Condition 9 requires that, in
order to appropriately study and determine the significance of the site,
all the adopted mitigation measurcs of the E.I,R. be met. With its provisions
to complecte a limited subsurface sample and any further information retrieval,
the Commission finds the site's archaeological wesources will bLe appropriatcly
protected against adverse impacts.

10, Local Coastal Planning., Section _30604(&:). of the Ackt provides that a

.
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coastal development pezmit shall be issued only if the permitted development
will not prejudice the ability of the appropriate local government to prepare
a certifiable local coastal program (LCP). However, special legislation

(AB 1971) was passed which authorized the Commission to prepars the local
coastal program for the City of Carlsbad. 1In its certification of the
Carlsbad ICP, the Commission adopted 4 site-specific land use policy for

the subject parcel. Policy 3-2 states as follows:

“Developments located along the first row of lows bordering
Buena Vista Lagoon, including the parcel at the mouth of
the Lagoon, shall be designated for residential development
at a density of up to 4 dwelling units per acre....

Development shall 'be clustered to preserve open space for
habitat protection. Minimum setbacks of at least 100 feet
from wetlands shall be required in all development, in order
to buffer such sensitive habitat areas from intrusion. Such
buffer areas, as well as other open space areas required in
permitted development to preserve habitat areas, shall be
permanently preserved for habitat uses through provision

of an open space ecasement as a condition of project
approval....[and)

The density of any pormitted development shall be based upon
the net developable area of the parcel, excluding any portion
of a parcel which is in wetlands. As described in Policy 3-1,
a density credit may be provided ‘for any portion of a parcel
which is in steep slopes....®

As described in Policy 3-1, a density credit of up to ona dwelling unit to be
built on developable land may be permitted for each acre of land in slopes of
25% or greater.

In conjunction-with the above land use designation, the certified LCP also

. contains policies to prcmote a single planned unit development on the project
site's upland portion and consolidating its lowlands with the adjoining
Tenaglia property for open space and buffer area. The Commission recognized
these policies previously and approved two alternatives dependent on the
lot consolidation, With inclusion of the adjoining property, the applicant
was permitted 14 units; however, absent its incorporation, the applicant
was only permitted ten units. However, since the Commission did previously
grant the applicant an option to develop the site without inclusion of the
adjoining parcel and recognizing the potential difficulties and uncertainties
in resolving the competing financial interests herein, the only conflict is
the appropriatencss and conformity of permitting 14 units, rather than the

" ten. an thn upland area without the lot consolidation. Given that portions
of the subjectproperty are areas of original jurisdiction, the key facloi
is the submitted project's consistency with Chapter 3 policios, even under
a gertified local coastal program. Therefore, although project approval
may be technically inconsistent with the certified LCP, it may be found
congistent with all applicable Chapter 3 policies. As conditioned and
submitted, without inclusion of the adjoining property, the project will
establish open space easements to protect the site's bluffs and natural
arcas, control runoff to mitigate any potcntial sedimentation of the
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adjacent lagoon, provide adequate landscaping and design revisions to enhance
and preserve the scenic amenities of the arxea, provide adequatie parking and
formalizs public access opportunities. Therefore, the Commission ¥inds
project approval, as conditioned should not serjiously prejudice the

- implementation of the Carlsbad 1CP.

With the exclusion of the "Tenaglia Pzdperty™ from the proposed development,
the Commigsion is presented with the pogsibility for some development proposal
to be submitted on the environmentally sensitive "Tenaglia Property” for
review at a later date. While the Commission will not and cannot evaluate
the permigsabtlity of any use on the "Tenaglia®" site, not presently within
wetlands, the Commission does want to provide direction to future applicants
about its position on the property in question. Although a density credit
of 1 dua for each net developable acre under the certified LCP was previously
assigned to the “Tenaglia site" when it was proposed for transfer to the
blufftop as a density bonus for the lot consciidation and implementatioen

of the certified ICP, the actual project impacts of any physical development
on the site are much more critical. Therefare, only vexry low intensity uses,
such as possibly a single-family residence, educational-science research
activities or nature siudy, aré appropriate for the uniquely-aituated and
constrained property. Given its physical delineations, a single residence
could even represent inappropriate overdevelopment. Further, any proposal
mist address and adequately mitigate the idencified issues herein and merit
indegendent approval based on site-specific Commission review.

.
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Application ¥o._ 6-83-51 . 4 o

. STANDARD CONDITIONS:

1. Notice of Receipt and Acknowledgement. The permit is not valid and
construction shall not commence until a copy of the permit, signed
by the permittes or authorized agent, acknowledging reccipt of the
peruit and acceptance of the terms and conditions, is returned to
the Commission office.

2. Expiration. If dewlopment ‘has not commenced, the permit will expire
two years from the date .on which the Commission voted on the application.
Construction shall be pursued in a diligent manner and completed in a
Teasonable period of time.. Application for extension of the permit
must be made prior to the expiration date.

3. compliance. All development must occur in strict compliance with the
proposal as set forth in the application for permit, subject to any .
special conditions set forth below. Any deviation from the approved
plans must be reviewed and approved by the staff and may tequite Commission
apptoval. . .

4. Interpretation. any éuest.ions‘of intent or interpretation of any condition
will be resolved by the Executive Director or tne Commission.

and the development during construction, subject to 24-hour advance

5. Ingpections. The Commission staff shall be allowed to Inspect the site g
notice. E

< 6. Assignment. The permit may be assigned to any qualified person, provided
assignge files with the Commission an affaduvit accepting all terms and
condit.inns of the permit.

mﬂj

* 9. Tems and Conditions Run with.the Land. Thesec terms and conditions shall

be perpetual, and it is the intention of the Commissjon and the permittee
to bind all future owners and posscssors of the subject property to the
terns and conditions.
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EXHIBIT “C"

Lots 2 & 3 of Carlsbad Tract Number 81-.35, Map No. 11007 .
filed in the Office of the County Recorder of San Diego on
July 27, 1984 , Recorder's File No. 84-286-096 .
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e o Californiaz Coastal Cemmission  '- 218 -
f o 631 Howard Street, Fourth Floor 84-300838
« 1} San Francisco, California 94105 ,—‘Rgc ROED -q——l
2 Attention: Legal Department sf:'ecl;?mo covﬁ%o
3 §F2666 & : 1984 AUG 15 AMS:00
4 VERA L, LYLE
COLNTY RECORDER
8
NO FEE
6 IRREVOCABLE OFFER TO DEDICATE OPEN-SPACE EASEMENT
7 ' AND
8 DECLARATIONS OF RESTRICTIONS
9 THIS IRREVOCABLE OFFER AND DEDICATION OF OPEN-SPACE EASEMENT AND
10| DECLARATIONS OF RESTRICTIONS (hereinafter "Offer®) is made this
110 (1) August 7 » 19,84 , by (2)_Native Sun-Carew, a General N F ,
Partnership by
12 (hereinafter referred to as "Grantor").
131 1., WHEREAS, Grantor is the legal owner of a fee interest of certair g
14§ rezl properties located fn the County of (3) San Dieg "
151 state of California and described in the attached Exhibit ﬂ (herefnafter
16l raferred to as the "Property"); and
178 11, WHEREAS, all of the Preperty is located within the coastal zone
18| as defined in Section 30103 of the California Public Resources Code (which
19 code is hereinafter referred to as the "Public Resources Code®); and
200 111. WHEREAS, the California Coastal Act of 1976, (hereinafter
21 referred to as the "Act"} creates the California Coastal Commission
221 (hereinafter referred to as the "Commission") and requires that any
23| development approved by the Commission must be consistent with the policies
24 of the Act set forth in Chapter 3 of Division 20 of the Public Resources
25 Code. and
28 IV. wHEREAS Pursuant to the Act, Grantor applied to the Commission ¥
27§ for a permit to undertake development as defined in the Act within the '
JURT PAPCR
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coastal zone of (4)__san Diego County (hereinafter the
*Parmit”); and '

WHEREAS, a coastal develo'pmnt permit, No. (5) 6-83-51
granted on (6) Mareh 23

was

» 19.83 | by the Comnission in

accordance with the provisions of the Staff Recommendations and Findings

Open 8 e Easements/Habitat Protection and Buffer Areas. Prior
to transmittal of a permit, the applicant shall record an irre-
vocable offer to dedicate to a public agency, or to a private asso-
ciation acceptable to the Executive Director, an open space ease-
ment over Lot 3 of the Proposed subdivision as shown on Exhibit E.
Said open space easement shall prohibit any alteration of land-
forms, the placement or removal of vegetation except as specified
herein, The irrevocable offer to dedicate an open space easement
shall include conditions prohibiting any future land divisions,
commercial or residential development expressly recognizing the
right of access to the weir for maintenance purposes. It shall alsdg
recognize the right of the accepting agency to conduct activities

within the open space area which would enhance the lagoon habitat
by dredging or otherwise removing fill.

The offer shall recognize that the erection of some ﬁublic access
improvements may be allowed, in consultation with the State Depart-

ment of Fish and Game, and subject to Coastal Commiseion permit
requirements,

The offer shall be irrevocable for a period of 21 Years, shall run
in favor of the People of the State of California, binding succes.
Sors in assigns of the applicant and/or landowners, and shall be
recorded prior to all other liens and encumbrances except tax
liens. The offer to dedicate shall be in a form and of content

acceptable to the Executive Director and the document shall include

legal descriptions of both the applicant's entire parcel and ease-
ment areas.

WHEREAS, the Commission, acting on behalf of the People of the
State of Califernia and pursvant to the Act, granted the Permit to the
Grantor upon condition (hereinafter the “Condition®) requiring inter aiia
that the Grantor record a deed restriction and irrévocable offer to
dedicate an opan-space easement over the Property and agrees to restrict
davelopment on and use of the Property so as to preserve the open-space and

scanic valuas present on the property and so as to prevent the adverse




.. TV 520

1} direct and cumulative cffects on coastal resources and public access to the
2] coast which could occur if the Proparty wera not restricted in accordance
3] with this Offer; and ' '

4] vII, WHEREAS, the Commission has placed the Condition on the permit
51 because a finding must be made under Public Resources Code Section 30604(a)
61 that the proposed development is in conformity with the provisions of
7§ Chapter 3 of the Act and that in the absence of the protections provided by
8} the Condition said finding could not be made; and ]

94 vIil. WHEREAS, Grantor has elected to comply with the Condition
10§ and execute this Offer so as to enable Grantor to undertake the development
11} authorized by the Permit; and
12§ 1x. WHEREAS, 1t 15 intended that this Offer is irrevocabie and shall
13§ constitute enforceable restrictions within the meaning of Article XIII,
14} Section 8 of the California Constitution and that said Offer when acce;-;ted

15§ shall thereby quaiify as an enforceable restriction under the provision of
18} the Ca'l‘lfbrnia Revenue and Taxation Code, Section 402.1;

17 ROW THEREFORE, in consideration of the above and the mutual

18| benefit and conditions set forth herein, the substantial public benefits

19 'for the protection of coastal resources to be derived, the preservation of
20§ the Property in open-space uses and the granting of the Pemit to the owner
21} by the Commissfon, Grantor hereby i{rrevocably offers to dedicate to the

22§ State of California, a political subdivision or a private association

23 acceptable to the Executive Director of the Commission (hereinsfter, the
24{ “Grantee"), an open-space easement in grass and in perpetuity for 1light,
25} air, view, and for the p,reserv&‘lon of scenfic qualities over that certain
2681 portion of the Property specifically described in Exhibit B (hereinafter
27§ the Protected Land); and .
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This 0ffer end Declaration of Restrictions subjects the Property to the
following terms, conditions, and restrictions which shall be effective
from ths time of recordation of thlis instrument.

1., USE OF PROPERTY, The use of the Protected Land shsll be limdted to

natural open space for habitat protection, public access and passivs
recreation, and resource conservation uses. No devalopment as defined in
Putlic Resources Code Section 30106, attached hereto as Exhibit C and
inccrporated herein by reference, including but not limited to, removal of
trees and other majcr or nstive vegetatior, grading, paving, or installation
of structures such as signs or buildings, future land divisions, or cawmercial
or residential development of any kind, shall occur or be allowed on tha
Protected Land with the exeeption of the following subject L& applicable
governmental regulatory requirements:

(a) the removal of hazardous substances or conditions or digeased vegetation;
(b) the removal of any vegetation which constitutes or contributes tc a fire
hazard to exdsting or permitted residential development and which lles within
100 feet of such development;

(c) the installation or repair of underground utility lines and septic systems
(d) maintenasnce of the weir:

(e) pnblic access improvements by the Grantee;

(r) Grantee's cnhancement of the lagoon habitat by dredsing or otherwise
removing £111.

2, RIGHT OF ENTRY. The Grantee or its agenta may enter onto the Property

to ascertain whether the use restrictions set forth above are being
observed at times ressonably acceptatle to the Grantor.

3. BENEFIT AND RURDEN. This Offer shall run with and burden the Property,

arnd all obligations, terms, conditions, and restrictions nsreby imposed shall

ba deemed to be covenants and rsstrictions running with the

- e - at T e —— TR L A% YT s Bt ¢ HPEERIETR SIS - —
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lahd and shaii be effective 1imitations on the use of the Property from the
date of recordation of this document and shall bind the Grantor and all
successors anc assigns. This Offer shall benefit the State of California.

4. CONSTRUCTION OF VALIDITY. If any provision of these restrictions

{s held to be invalid or for any reason becomes unenforceable, no other
provision shall be thereby affected or impaired.

5. ENFORCEMENT, Any act or any conveyance, contract, or

authorization whether written or oral by the Grantor which uses or would
cause to be used or would permit use of the Protected Land contrary to the
terms of this Offer will be deemed a breach hereof. The Grantee may bring
any action in court necessary. to enforce this Of fer, including, but not
Timited to, injunction to terminate a breaching activity and to forca the
restoration of all damage done by such activity, or an action to enforce
the terms and provisions hereof by specific performance. It is understood
and agreed that the Grantee may pursue any appropriate legal and equitable
remedies. The Grantee shall have sole discretion to determine under what
circumstances an action to enforce the terms and conditions of this Offer
shall be brought in law or in equity. Any forbearance on the part of the
Grantee to enforce the terwms and provisions hereof in the event of a breach
shall not be deemed a waiver of Grantee's rights regarding any subsequent
breach, '

6. TAXES AND ASSESSMENTS. Grantcr agrees to pay or cause to be paid

all real property taxes and assessments levied or assessed against the
Property.
7. MAINTENANCE. The Grantee shall not be obligatad to maintain,

improve,'or otherwise expend any funds in connection with the Property or

any interest or easement created by this Offer. All costs and expenses for
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such maintenance, improvement use, or possession shall be borane by the
Grantor, éxcept for costs incurred by grantee for monitoring compliance

with the terms of this easement,
8. LIABILITY AND INDEMNIFICATION. This conveyance is made and

accepted upon the express condition that the Grantee, its agencies,
departments, officers, agents, and employees are to be free from all
liability and claim for damage by reason of any injury to any person or
persens, including Grantor, or property of any kind whatsoever and to
whomsoever belonging, including Grantor, from any cause or causes
whatsoever, excépt matters arising out of the sole negligence of the
Grantee, while in, upon, or in any way connected with the Property, Grantor
hereby covenanting and agreeing to indemnify and hold harmless the Grantee,
its agencies, departments, officer, agent, and employees from all
11ability, loss, cost, and obligations on account of or arising out of such
1n3ur;es or losses however occurring. The Grantee shali have not'right of
control over, nor duties and responsibilities with respect to'the Property
which would Subject the Grantee to any 1iability occurring upon the land by
virtue of the fact that the right of the Grantee to enter the land is
strictly 1imited to preventing uses inconsistent with the interest granted
and does not in§1ude the right to enter the land for the purposes of
correcting any dangerous condition as defined by California Government Code

Section 830.
9. SUCCESSORS AND ASSIGNS. The termms, covenants, conditions,

exceptions, obligations, and reservations contained in this Offer shall be
binding upon and inure to the benefit of the successors and assigns of both
the Grantor and the Grantee, whether voluntary or involuntary.

10. TERN, This irrevocable offer of dedication shall ba binding upon
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the owner and the heirs, assigns, or successors in interest to the Property
described above for a period of 21 years. Upon recordation of‘ an
acceptance of this offer by the gra;ztee in the form -attached hereto as
Exhibit D, this offer and terms, conditions, and restrictions shall have
the effect of a grant of open-space and scenic easement in gross and
perpetuity for light, air, view and the preservation of scenic qualities
over the open-space area that shall run with the land and be binding on the
parties, heirs assigns, and successors. .
Acceptance of the Offer is subject tc a-covenant which runs with the
land, providing that any offeree to accept the easement may not abandon it
but must instead offer the easement to other public agen¢ies or private
associations acceptable to the Executive Dire¢tor of the Commission for the
duration of the term of the original Offer to Dedicate.
_ﬁay of Lueysr +2¢4, at

Executed an this é_‘_""‘ VIisTa

». California. DATED:

CRLJFORMe R COpetae ﬂﬂ#rwc.m/
cﬂe,e:&es 15, A Maesoln, cott,  BY HATI4E da,

0Mcﬂe¢.

TYPE OR PRINT NAME ABOVE
(NOTARY ACKNOWLEDGMENT NEXT PAGE)
/1

/!

/1

/1 |
/1

/1

"

/1

A

TYPE OR PRINT NAME ABOVE

!
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NOTE TO NOTARY PUBLIC: X .

(acknowledgment) as explained in your Notary Law Book.
State of California

If your are notarizing the signatures of anyone signing on behalf of a

trust, corporation, partnership, et'c.. please use tl{e correct notary jurat’

SS
County of
On this day of » In the year
before me - 2 Notarv Puhli~  personally
: .
TE OF CALIFORNIA
SoUNTYOF o o _San_Diego . i ’
on_._ _RAugust 6, 1984 . before me, the undarsigned. a Notery Public inandtor  $tOTYy
said State, personalty eppeared . _ Joseph Gar—c:l‘a e S - | .
Y; . —— e et e e e eemnemn . - o OF3ON2IlY knoWN to Me (oF proved to me on the basis ?nStmmentl

of

First Amarican Tale Company

3005 {6/82) — (Corporation as Partner 15t Partnership)

carew Properties, Inc.
tha corporaliontherein named, and acknaowledged to me thatsaid
corporalion executed the within Instrument pursuant 10 it by-
iaws or @ resdlution of Its board of direcinre, sald corporationbeing
known to me to ba one of the partners of

__Native Sun-Carew

salisfactory evidenca) 10 DA the PEIEONS WITO BXETUITY ifro witimt nstrumait &

... Vicerresiden alB KX XXX XXX XX KAIUM on behalf of

—

OFFICIAL SEAL  }

§

ANICE T PADOALCK
NOTARY PUBLIC - CALIFORNIA

the nancamhin that executed the wihin instrument, and ack- SAN DIECO COUNTY 5
nowledged 10 me Ihat such corporation executed the same as M! comm. erpizss FEB 13, 1968 -,
j such partner and that such partnership executed the same. toT > S e
WITNESS myﬁjmd and omcm seaL
; s PN / Py ns B o mfltalal madnekiel aash
! lqnalure.._‘ el L_____ T (TN Gida 107 Grirural norara so2f
} [
1
STATE OF CALIFORNIA jss,
COUNTYOF ... __ _San. Diego ]
' on._.. _ . August 6, 1984 . before me, the undorsigned. @ Notary Public in and for

Am—

Firg? Amarican Title Company

~3C05 (6/82) ~ (Corporation as Partnar of Partnershig:

~.

]
1 '
Ae® o wmiiriats

“anin
D. $13 1ARY. 6-73}
[ 24

said State, personally appeared __.. _ . M,Lchael R. Mahoney ... ypu

o . ... .parsonally known to me (or praved (0 me on lhe basis
of sakslaclory avidence) to be the persons who execuled the within instrumentaa______ P
President SILXX. XXX X XXX RANSEX, on behallof__Mative Sun
S nayﬁlgpment_cqmpg.ny_ TH

ths cercomlion thereln named, and ecknowiedgedto me that said
corpomtion executed the within Irstrument pursuanl o its by
faws oreresolutidon of #s board ot directors, said corporalianbalng

P S TN e . ¥ =

A

OFFICIAL SEAL
JANICE ) PADDOCK
NOTARY PUBLIC =~ CALIFORNIA
SAN DIECO CIUNTY

Hy . espies FES 13, 19881

known to me to bo one of tho partnersof __ __. e § & «, i oy
.—.Native Sun~Carew . § i 48
the pa.-inarsmp that executed the within instrumont, nnd ack‘ )

nowledged to me that such corporation executed the same as
such periner ard Ihal such parinership executed the same.

WITNESS myfjand and officlal seal,

Slgnature, (This area for officlat notarial saah

) COUNTY ARD
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This 1s to certify that the offer of dedication set forth above is
hereby acknowledged by the undersigned officer on behalf of the California
Coastal Commission pursuant to auth'ority conferred Sy the California
Coastal Conm1ssio'n when it granted Coastal Development No. @—‘251 oy [

and ¢he Californfa Coastal Commission comnsents

- to recoidation thereof by its duly authorized officer.

Cr 7 /< oG STREE COUMISE &

Dated: _%z_ﬂ,_ﬁ%z

swie of (Ghlonis )
. )ss
CONTY OF (Nar Zns(c)

on /<2 QZ(/&.Q‘, /??4 , before me // ‘S\' T V4P, . 8
Notary Public, personally appeared (Lﬂﬂ-ﬁ!g // W s

personaﬂy knewn to me to be (or proved to me on the basis of sat*lsfactory

California Coastal Commission

evidence) to be the person who executed this instrument as the

-

(S7a 7% v » and authorized reprzsentative of the
TITLE '

.CaHfornia Coastal Cormission and acknowiedged to me that the California

Coastal Comnission executed it.

Witness my hand and official seal.

COFFICIAL SEAL | MQZ% fﬁ%, iié!'
DEBGRAH § BENRUBI / <

D \
B nOTARY PUBLIC - CALIFORNIA |

SN FRA iscomo&b%vlm Notary Public in and for said
mm mn’ . a '

County and State




EXIRIT A .. 527

That poctlon of Lot "A" of OGRANVILIE PARK UNIT NO. 2, uccording to Hap thereof
By, 2037 and that poction of Lot 47 of GRANVILLE IARK &nd thet portion of
Lazunae Drive ad jaceat thec=io (vatated by Regoiution No. 918 of the Cicy
Covncil of the City of Carladad, Californfa vecorded .iuly 19, 1963 a4 File lo.
136793 of Offfciel itscords of San bDingo Couacy, Calllornia) according to Map
thcgenf in. 1782~all (o thie ity of Carlebasd, Cowniy ol San Diecgo, State of
Culifornia and filed ia thw Uffice of i Couniy Recorlar of naild County, more
perticularly dosecibaed ao fo'llovw:

Bglaglng ot a polns 1la the Easterly liae of Mountailn View Drive showa on vaid

Map No. 1782, said poln: beisg on s curve, concave Fisterly, havieg s radtus
of 208.03 feet, a rudiel line throagh asid pelat Leass Soutd, 58°37°137 West
(Rocord Svuth S58°14%45% Woen: per said Map No. 1782); thence Southeastcrly
aleng the arc of sald curve, through a conital angle of Z2°08°1e™, & distance
of 10.00 fear; the last osid course belng slowg the thitheasterly line of said
tiountaln View Drive and olong the Southweaterly line of safd Lot 47; thence

lesving nanld Northeaaterly lire of Hountain View Drive, Horth G2°51'217 West
139.99 foet; thenea Uortch 13°36°17" West,; 59.75 feet to & point in the
tgrthucoterly line of ocaid Leguna Drive (vacated) sald torthueoterly line aluo
bulng the Youthecadturly limc of cald lot “A", said goint heing on a curtve,
coucase Suutbcastariy, huving a roadive of 207.16 fect, a tadial liae through
said point beavs Horih 64°24°05" Ucot; thence Harthecasterly ationg the are of
last aald curve, ond along the WMwrtiwestatly 1ine of =2i& lwoguns Drive
(vacated), through a ceatesl zogle of 13°17754%, o diotuuce of 48.08 feet to a
folat ot tha Sorthunatrrly cishi~of—usy lima of the Atchigon Tupceka and Santa
Fa Matlruved (200 froet wide) au shiown on vaid Mups No. 1702 snd No. 2037, said
point bolug on a curve, concave NRorthceasterly, havieg a8 tadius of 1532.69
feer, a radfal live thraough sald point beavs South 40°44°'0C” West (Record
South 40°23715" Weat per said Map Wo. 1782); thence Morthwesterly aleag the
arc of lasc suld curve bedny the Sow livevterly vighv-of-way line of sald
Atchiann, Toepoks and Santa Fe dallroad acd the forcheasicrly line of natd Iot

feet; thence

"AT, tleeepgh a ceatval augle of 7°09720%, a distonce «f 191,42 fect (Record
191:51 feet per wald Map Ko« '2007) to the Wortheaster!y coracr of vatd Inc
“"A"; thence along the Norcherl, ilne of said Lot "A", Suuth 89°24'027 West, w
distance of 525:20 feut; thene: leaving vald #Hortherly line Soucth 3%°77°17¢
Weot 30:76 fcot; thence Scuth 44°49%33" fjcer 27.00 feeey chence Sourh
59307447 \lpat 22.83 feec; ¢lunce South 53°06'07° W 25.14

t

outh 49%30'26" lLewt 22.61 foat; thence Sourh S5°I8 00" Hesi  32.21 feer;
hanca Sourh 7693 J’\‘Od"‘_ Weanr 22.03 icer; thence fouth 71Y52%50" Y¥anr 26.3A3

; thowio South -0l1%30Y54" Vaat Sl:¢l faeet; theuce lorrk IB°19716" Wesc
25.24 fect thcmcc South 52°02'51" Went 216.98 fect; tlance soutl 33°¢ I H8"
Eaut 23.91 fact; thoneo Houth 27°007 %% Luat 34.70 oot :lance Sauth 35°28'44"
tagt  44¢.07 fteety; rhence South 23°16'548"  Hast 53.31 Feer; thence  South
4372955 loegt 23:34 Ecevy ilirmce South Y0°08709” East 31.97 teec;

therce
South J35°21724° Rups 50,22 fcor; theace Seuth 28°41'41”

fnat 50.12 feetr;

thence Saith 11702°17" Esat 31.58 teer; cheuce South 39700 96" Lowr 73.87 feot




EXHIR\T A" conbs - 528

to the Soutlwesterly cxtenatlon of the Southeastecly line of anald Tor “A";
thence North 57°53'00" Eagt along oaid Southwesterly extenofon and along the
Southuauterly line of sald Lot "A", 239.50 feet to a point on the
lorthweaterly line of Ocean Street (formerly Laguna Drive per Map Ko. 2037)
auid point being on a culve, concave Southecasterly, having a radius of 127.29
feet, a radial 1ling through naid potnt bdears MNorth 72°15'24" West; thence
continuing Northeasterly along tha Southessterly linc of sald lot "A" (being
also the Northwesterly line of said Ocean Street aloug the arc of lasgt said
curve, through a centrsl angle of 63°09'00%, a distance of 140.30 feer to the
bepinnfne of & cempound curve, concave Southeasterly, having a radius of
190.00 feet; thence continuing Easterly alomg the Southesasterly line of said
lat "A" (being also the torthuesterly line of safd (cean Street) along the arc
of last naid curve, through o central uangle of 10°44'11", a distance of 35.60
[eet to the Southwert cornar of land described {a Dced to R. B. .J. Eunterprises
recorded January 4, 1965 as File to. 124 of Off!:ial Records of Son Diego
County, Gulifornia hncrelnafter referred to as Deed Ho. 1l; thence North
31°52%30" Weot (recocd North 32°21'40" West per gafd Deed No. 1) along Lhe
Sout huesterly line of said land to R, B, J. EBEatevprites, 315.00 feet to the
Northeest corner thereof; thence Horth 86°45'06" Eastc (cecord North 86°15'50”
fuot per sald Deed Yo. 1) alons the Northerly line ol gaid land to R. B. J,.
Eaterprisca, 560.04 feet to the HNortheast corner thercof; thence South
18°13%44" Bant (record South I8°45'4R" Baat per esald Deed kWo. 1) along the
Mortheantorly line of cafd lund to @. B. J. Entarerisss, 530.00 1cet) thenae
leaving the Mapethasdateriy itee of sald land to R. 3., J. Euterpridaa, Sauth
37°18'24" Epat 27.95 teect; thenmce & uth 9°15'08 Baat 37.71 feet o a poiot on
the Forthegoterly line of soil land 1o e B. J. Enterprisca, which beavas sleng
ontd Northeasterly live North 19°23748" West (record Jorth 16°45'48" West per
v3'4 Dved Ho. 1) 31.96 feec from a pofnc of compound curvature on the Baaterly
1Hue of 6:1d laguna Drive (vucatcd) ag shown on gald !lip lo. 178Z {antd poiac
alno duing an argle polnt in the Horilicasieriy iine of wad¢d laad to R. B, J.
¥niarprises) thence South 187913'359 Eaant (rescrd South 18°45'48" Eaot per natd
Becd No. 1) aloag the torthaanterly lune of eaid land 1o K. B, J, Eaterpriaes,
31.96 feet; theance leaving the Northeasterly line of ouid land te R. B. J.
Enterpriases, Zoath 11°02'22" Easc, 35.99 fceet to a polnt on the are of a
curve, concdve Southwecterly, haviug a radius of 6%.00 feet, which fs distant
Northewsterly 27.30 feot, rizasured slong the arc of oaild curve frem the TRUE
POTHT OF BEGINNING herein, a radial line through natd point hears North
34°33'16 Tant; thence Southeasterly aloug the are of l.at said curve, through

a ceatral angle of 24°03'57", a diatance of 27.30 fect to the TRUE POINT OF
BECINNING. =
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: tXHIBIT 8
Protected Land

Lot 3 of Carlsbad Tract Number 8135, Map No. _11007 ,

" filed in the off&ge ?g X,he County Recorder of San Diego

County on July <7/, 198 Recorder's File No. 84-286-09§
o ‘
i F
. | | Exhibit 17!



EXHIBIT C

Public Resources Code Section 30106

[ 30106, Development
"pevelopment” means, on land, in or under water, the placement or
erection of any solid material or structure; discharge or disposal of

* any dredged material or of any gyaseous, 1iquid, solid, or thermal

waste; grading, removing, dredaging, mining, or extraction of any
materials; change in the density or intensity of use of land,
including, but not 1imited to, subdivision pursuant to the Subdivision
Map Act ?commencing with Section 66410 of the Government Code), and
any other division of land, including lot splits, except where the
land division is brought about in connection with the purchase of such
land by a public agency for public recreational use; change in the
intensity of use of water, or of access thereto; construction,
reconstruction, demol{ition, or alteratian of the size of any
structure, including any facility of any private, public, or municipal
utility; and the removal or harvesting of major vegetation other than
for agricultural purposes, kelp harvesting, and timber operations
which are in accordance with a timber harvesting plan submitted
pursuant to the provisions of the 7'berg-Nejedly Forest Practice Act
of 1973 (commencing with Section 4511). '

As used in this section, "structure" includes, but {is not 1imited
to, any building, road, pipe, flume, conduit, siphon, aqueduct,
telephone line, and electrical power transmission and distribution
1ine.
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L EXHIBIT D - 331

‘Recording Requested by and

When Recorded Mail To:

California Coastal Commissicn

631 Howard Street, 4th floor .
San Francisco, California 94105
Attention: Legai Department

. CERTIFICATE OF ACCEPTANCE

OFFER OF DEDICATION OF OPEN SPACE EASEMENT
This s tv certify that . hereby aCCepis

the Offer to Dedicate Open Space Easement executéd by

on s 19 and recorded on

» 19 ° in Book » Page of the 0fficial Records in

the Office of the Recorder of County.

By

Dated

For

STATE OF CALIFORNIA )
COUNTY OF )

On ' , 18, before the undersigned, a Notary Public in

and for the said State, personally appeared ’

Title known to me to be the

of the » Who executed the within instrument and

acknowledged to me that he executed the same.
WITNESS my hand and official seal.

Notary Public in and for said
County and State

Page 1 of Two Pages




ACKNOULEDGEMENT BY CALIFORNIA COASTAL COMMISSIOR
_This is to certify that

{s a public agency/private association acceptable to the Executive Director of

the Commission, California

Coastal -Cormmission to be Grantee under the above described Offer to Dedication.

Dated Executive Director

Coastal Commission

STATE OF CALIFORNIA
COUNTY GF SAN FRANCISCO

On » before the undersigned, a Notary Public in and for

said State, personally appeared

Name

Title
of the California Coastal Commission and known to me to be the person who
executud the within instrument on behalf of said Commission, and acknowledyed to
me that such Commnission executed the same.

Yitness my hand and official seal.

Notary Public in and for said
County and State

Page 2 of Two Pages
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' ACKNOWLEDGEMENT BY CALIFORNIA COASTAL COMMISSION
.This is to certify that

is a public agency/private associatfon acceptable to the Executive Director of

the Comnission, California

Coastal -Commission to be Grantee under the above described Offer to Dedication.

Dated tExecutive Director

Coastal Commission

STATE OF CALIFORNIA
COUNTY OF SAN FRANCISCO

On » before the undersigned, a Notary Public in and for

said Stats, perscnally appeared

Name

Title
of the California Coastal Commission and known io me to be the person who
executed the within instrument on behalf of said Commission, and acknowledged to
me that such Commission executed the same.

Witness my hand and official seal.

Notary Public in and for said

County and State

Page 2 of Two Pages
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- Califoenia Coastal Commisilen o .. 534 FiLEDs January 31, 1961

SAN DIECO COAST DISTRICT ST 49th DAY: Waived:

6154 Mission Corge Kead, Suite 220 180th DAY: July 30, 1983

San Diege, CA 921207 STAFP: DNL:1lro

(714) 2601992 STAFT REPCRT: March 22-2&, 1983
DATE: Harch 11, 1983

REGULAR CALENDAR
STAFF REPORT ANC PRELTMINARY RECOMMENDATION

EXHIBIT W

Application Ro.3s 6-83«51

Applicant: Native Sun Investment Group Agent:  Miks Mahoney/Robert €. Sukup

Deseriptions Minor subdivision of 7.65 acre parcel inte throg lots: Lot 1 -
2.2 acres; ot 2 - 2.2 acvza ang Lot 3 - 3.25 acres. Alss,
constructzon of 14 condomipiuns aid swimming pool on Lot 1.

lot zrea
lak 1

Building coverage

95,822 sq.ft,

30,956 sa.fr, (102%)

Paveleont —overage 32,967 sq.ft, {35%)

tandscaze coverags 31,909 sq.ft.(331%)

Parking spaces 35

Zoning B-3

Plan deslgnation 0-4 dua '(net w/density credic)
Project density 2.5 (net)

% abv fin grade 35 ft. maximum

Site; ) Parcel located northwest of Ocean St./llountain View Dr. Intor-
ssctisgn, Carilsbad, San Piego tounty, APN 203-010-14

City of Carlshad LCP
°Statewide Interpretive Guidalines
°CCC/RE~B1~ 249-Native Sun

*

Substantive Flle Documents:

Bunmary of Staffts Praliminazy Recommendation:

staff is mm&nq sppraval. with cpnditione addreasing ;‘q,v:asadr,ette plens/
public liability, open space ecascisenis over the bluff face, runoff and grading
sontrols, open space casements over scnsitive habitat/buffer areas, land-~
scaping, lateral actess and public access {wmprovements and archaculoagical
mitigation (sce pagey 2-4) for the spacial conditivns. Haje® isayes f
ggclude the mncanttahian of. gevelopmont on upland axeas, flevalogmem. of
P¥Bpive wondfattnt' with the certificd TLP, the retention of natural buffer
aveas and precedential offects on the LCP implowentatioi.
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STAFF RECOWMENDATION:

The staff recommends the Commission adopt the fn;lowirig resolution.
!

I. Approval with Conditions. /_,

The Commigsion hexeby grants a permit, for the proposed development, subject
to the conditions bplow, on the grounds that, as conditioped, the development
will be in conformity with the provisions of Chapter 3 ¢f the California
Coastal Act of 1976, will not prejudice the ability offghe local government
having jurisdiction over the area to prepare a Inca;/Cgastal Program conforming
to the provisions of Chapter 3 of the Coastal Act,.ahd will not have any sig-
nificant adverse impacts on the environment witl?',ﬁ the meaning of the

california Environmental Quality Act. ,

1T. Standard Conditions.

See page 16.

III, Special Conditions,

The permit is suhject to the following conditions:

1. Revisged Site Plan., Prior to transmittal of the permit, the applicant
shall submit a revised site plan, any associated floor or grading plana which
eliminate any alteration of the bluff faca by re-siting the units generally
behind the 30 ft. contour line on the northwesterly and westerly slopes
lor as specifically shown on Exhibit C), relocating jhe proposed swimmin
;-_pqi a @ pock of the blufftop davelopasni®liing and ra1ltaling the
proposed Arivitetbhencndtatrway towards “Buildings D and E in the vicinity
of the eroded dirt road. Said plans ghall be submitted to, rxeviewed and
accepted in writing by the Executive Director.

2. Open Spacs rasement/Bluff Face. Prior to the transmittal of a permit,
the applicant shall record an irrevocablc offer to dedicate to a public
95pcy, or to a private association acceptable to the Executive Director,
n*Spen sjaas skosmaBt ayar the bluff _sace as shown in Exhibit D. Said
open space easement shall prohibit any alteration of landforms, placement
or removal of vegetation, or erection of structures of any type, unless
approved by the California Coastal Commission or its puccessor in interest.

The offer shall be irrevocable for a period of 21 ysars, shall run in favor
of the People of the State of California, binding successors and assigns

of tha applieant and/or landowners, and shall be racorded prlor to all

ot* »r liens and encumbrances except tax liens. The offar, to dedicate shall
be n a form and of £.ntent acceptable to the Executive Diraector and the
4Leonment shall incldde legal descriptiona of both the applicent's entireo

peacal and the easefitnt area.

3, #aivor of Public Liability. Prior to transmittal of tha coastal
development permit, tho applicant shall submit to the Executive.Director
a deod restriction for recording free of prior liens except for tax liens,
that binds tha applicant and any successors in irterest. The form and
content of the deed restriction shall he submitted to the review and

. e - -
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apgroval of the Exccutive Director. The decd restriction shall previde (a)
that the applicants undexstand thal the site may be subject to extraorginary
hazard from czosior and [rom landslides ana thé applicants agssume the
liability from those hazards; (L) the applicants unconditionally waive

any claim of liability on the part of the Commission or any other regulatory
agency for any damage from such hazards; and (g) the applicants underatand
that construction in the face of these known hazards may take them i{neligible
for public diaster funds or loans for repair, replacement, or rehabilitation
of the propexty in the event of storms.

4. PRunoff Control. Prior to the transmittal of the permit, the applicant
shall submit a runoff control plan prepared by a licensed engineer qualified
in hydrology and hydraulics which would assure that there will be no increase
in pesk runoff rate from the developed site over the greatest discharge
expected {rom the existing undeveloped site as a result of 3 10-year
frequency storm, Runoff control shall be accomplished by a variety of
meagsures, including, but not limited to, on-site catchment basins, detention
basins, siltation traps, and energy dissipators, and shall not be concentrated
in one arca. Sub-drainage systems, if necessary, to remove groundwater from
the bluffs shall also be incorporated., Said plans including supporting
calculations shall be submitied Lo, reviewed and accepted in writing by the
Executive Director. The applicant shall also submit, for hig review and
acceptance in writing, detailed maintsnance arrangements for providing ths
ongoing repair and maintcnance for all approved and erosion-control facilities.

5. Grading Restrictions,

-
-

.. 'ﬂ¥1§§§§§ﬁ¥$' Eiyitx shall be prohibitad during the rainy season from
i ol i el ___r,,‘%gst af*Bash wand

ey o

b} All graded areas shall be landscaped pricr to Octoler lst of each
year with either temporary or permanent landscaping materials, to reduce
erosion potential. Such landscaping shall be maintained and replanted if
not well-established by Ducember )st following the initial planting.

c) all permanent erosion control devices shall ba daveloped and
irstalled concurrent with or prior to any on-site grading activities.

d) Sandbaqs, gravelbags and temporary drainage basins shall be
installed along all fill slopes and along the shoreline of Buena Vigta
Lagoon during grading and censtruction operations. :

6. Open Space Eascpunts/Nabilat Protection and Buffer Areas. Prior to
transmitial of apermit, the applicant shall record ap irreavocable offer to
gadiepte. 402 BMRMLG agency, or to a private assouiﬁtit:!ﬁ" ‘Hetbptable -to :tﬂt'f“f

iputien Dirseeor, an open space easomont over Lot d‘gof’ the” proposed sub-
glon as shown on Exhfbhit £."“*Sadia opcn ‘spxce‘easihont shall prohibit
any altcration of landfarms, the plavemsnt or removal of vegetation except
as spocified herein. The irrevecable offer to dedlicate an open spacce sasement
shall include conditions prohibiting any future land divisionse, commercial or
rosidential devclopment but uxpressly recoynizing the right of access to the
weir for maintenance purposes. It shall also recognize the right of the
accepting agency to conduct activitles within Lhe open space arca which
would enhince the iagoon habital by dredging or otherwise removing [ill,
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The offer shdll recognize that the erectlon of seme public access improvéments.
may be allowed, in consultation with the State Department of Fish and Game,
and subject to ¢Coagtal Commission permit requirements,

. -

The offer shall be irrevocable for a period of 21 years, shail run in favor

of the People of the State of California, binding successors in aselgns

of the applicant and/or landowners, and’ ghall be racorded prier to all other
iiens and encumbrances except tax liens. The offer to dedicate shall be in

a form and of content acceptable to the Exccutive Director and the document
shall include legal descriptions of both the applicant's entire parcel and

eapetent areas.

7. Landscaping. Prior to transmittal of a coastal development permit for
tha subject project, a detailed landscape plan indicating the type, 3ize,
extent and Jecation of plant materlals, the proposad irrigation system, and
other landscaps features shail be submitted to, rcvicwed, and determined
adequate in writing by the Executive Director, Drought tolerant and
salt-tolerant plant materxials shall bhe utilized to the maximum extent

feagikle.

8. Lateral Access, Prior to transmittal of the permit, the Executivae
Director shall certify in writing that the following condition has been

satisfied. Tiw applicent shall axacute and rpcord 2 document; in a form
and content approved by tha Executive Director of the Cormission irrevocably
offering to dedicate to a public agency or private association approved by
the Executive Director, pp éagement for public access and passive reereationgl
\g‘%w ; Mo~Jocumeh®*shall alea restrict the applicant
Yom interfering with present use by the puglic of the areas subject to the
gasement prior te acccptance of ihg offer. ;Such aaga;a;;_-hf'fgﬁngggg:qéf
.phroughout Lok 2 agd lot ¥ of the propdsed subdivision, as shown
hibit F, crielyedins “ghall be recorded fre ~f prior liens except
tax liens and free of prior encumbrances which the *«geutive Director
determines may affect the interest being conveyed. The offer ghall run
~ with the land in favor of the People of the State of California, binding

succassors and assigns of the applicant or landowner. The offer of dedi-

i3 £ A1 wraswn  Aah naviad o-nnn'lug
i yannin

cation shall be irrevocable for a perica &i 2i y&ars, such pox
from the date of recordicg. The document shall include legal degcriptions

of both the applicant’s entire parcel and the easement area.

» BEeR

9, Archaeclogical Resources., The applicant shall comél} with the
adopted mitigation measures on cultural resources in the certified E.I.R.

for the project.

IV. Pindings and Declarations.

The Commission finds and declares as follows:

1. Project History. The applicant has previously applied for a coastal
development permit (46-01-249) for the same prejoct on the site last yoar.
In June 1582, the Commission conditionally ipproved the project with two
alternativas for the constructicn of either 14 or 10 condominiums on the
upland portion, dependent on the incorporation of an adjacent parcel
{(commonly referred te as the "pPonaglia® property) with the project site.
congistent with the certificd Carlubad LCP. With the exception of the

.
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.2bovA. Fevialons o, consolisasg

L gt

e propesed herein

SR8 progerties, the spastaios.eonddeions-cos. 4

‘The previously approved conditions to. require property consolida .ﬂnuJ.-aJ]
from the cartifisd Carlsbad LCP policies and an ongoing owners dispute
'ﬁﬁﬂsi‘fﬁig‘%iﬁﬂ%ﬁwaew the' appliggnt,*"fltla Insukrance and rust Company and

the State Liands Commission. As backgrgund, Native Sun originally took out
title insurance on the adjoining Tenaglia site {APN's 155-190-~06, 155-101-62/8ce
Exhibit G} and intended to commit it to open space as a tradeoff for develeping the
lowlands arca, comprised in the proposed Lot 3, in their firse local govern~
ment submittal. However, during the original proposal's review by the City

of Carlsbad, the applicant gtopped mortgage payments on the "Tenaglia pareel"
aftexr the State Lands Commission asserted public trust claimg. After Native
Sun stopped payments, Title Insurance stepped back in and purchased the
Tenaglia property and it holds the actual grant deed while Nativa Sun

possesseg ticle, As a result of these clrcumstances, Native Sun is in
litigation against both the title company and State Lands with Title

Insurance representing them against the Lands Commission. Although the
original coastal development permit application (#6-81-249) did not include

the adjoining parcel, the proposed ot 3 yas shoyn ag "reserved for futura

gm m'r Logdie ot e st a2 TheL, A
Enhﬂlgw B i J :

While the applicant finally agreved to the open space easement over Lot 3,
they contended that commilting to an open space easement over the adjoining
2.65 parcel ("Tenaglia property™) would damage their position with Title
Insurance and Trust Company. Specifically, the applicant is litigating
that it did not receive fee title to an unencumbered parcel of property and
the property should not therefore have been insured. Once the applicant
learned of the potentiai public rights over the proparty, they stopped
payments and the original owner began foreclosure proceedings. However,
a3 previously noted, Title Insurance stepped in, paid off the origingl
seller and now holds the note and security on the parcel. "Thexefora',
‘l:elthough, s Mipligant holde no title to the adjoining parcel ang ;I.nc_licatfd?’
8. 4 binamaam) E-aommit At o open space, ghey could not executa any easg®.
ankrafdng LS eaonaration of Title dnsurdnce 22 a thiza pasyl
Under those circumstances, the. appligant. bePicves any agrecment to commit
the adjoining parcecl to open space would damage their lawsult, since Title
Insurance and Trust Company could assert that its commitment i8 only part
of the development price for tha permitted gondominiums, rather than any
title defects on the property. Further, the applicant continues to contend
that Title Insurance, as holder of the note and security, will only co-sign
on the open space eascment offer if tha applicant settlcs their lawsuit,
possibly losing & substantial investment. These lawsults arc still pending
and the issues. remain unresolved.  Given the applicant's degclarations of 9
Ehedy limited, abdiity to execute the necessary agreements becausa of the ’
gD . their desire to gain approval for the originad
ave waited the feguirued pix months under ﬁﬁo } 4

g regulationg. nd Kave sifed£aa. Vg e

2. Detailed Projecl Description/location. The applicant is requesting
approval of a minor subdivision of a 7.65 acre parcel into three lots. The
lots would be divided as follows: Lot 1 - 2,2 acres; Lot 2 = 2,2 acres and
Lot 3 - 3.25 perec:, The applicant then proposces to construct 14 condowminium

S A mAMEALIEL TR - S e e [P S
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units on lot 1. The subject property is topographically distinguished by two .
azeas. An upper bluff extends out from Ocean Street and fronts along the
beach., The second area, approximately 10-15 f£t, below the biuff, consists
of sandy/rocky baach areas terminating at the wood weir on tho mouth of
Buena Vista Lageon and then extends eastward to some lowlands abutting the
lagoon behind some adjoining apartments. Lot 1 gonerally comprises the
upper bluff area and tha proposed condominiums would be developed primarily
on its level mesa. The applicant proposes to dedicate Lot 2, comprised
mainly of beach area and the lagoon mouth, to the public for open space.
2o opiginally submitted, the applicant proposed to reserve the remaingng
3.75.a0ze8 of ot d ok Loslands for possibla’ futurd davelupment buthas
ieamentlyaaceead t0 .dedigata. it fon publio- andeie. W opeti sHiidpapuryases.

£

The proposed 14 condominium units will bo comprised in seven townhouses (or
“common-wall®) structures, Ten of the proposed units will have two bedrooms
and living area between 2500-2600 sq.ft. The remaining four units will have
threc bedrooms and approximately 2,850 sq.ft. living area. All of the units
have two-car garages and seven open guest parking spaces are provided on the
gite. There is a aingle access point for the project from Ccean Street. The
proposed condominjums are mainly comprised in two living floor areas with some
split-level entrances and garages. lowever, because of the Tudor architectural
dusigr., the structures' roof peaks will reach a maximum height of 35 feet
above grade.

The submitted site plan delineates the construction of ten units along and
over the bluff top (refer to sections) and the remaining four units are

located along the southeastern property line. As submitted, a retaining
wall of verying height will be constructed along the bluff face. There will
be minimal grading performed on the preperty rnanlting in a balanced 4,000
cu. yds. of cut and L1ll, An average . two feet of cut and £ill will be
done and most of the fill will be deposited aleng the goutheastern corner
to elevate Buildings F and G. As submitted, the site pian incorporates

a common pool/deck arca situated within the ocean bluff face and private
beach access btairs which traverse down the bluff to the shoraline.

For background purpeses, the applicant had previcusly submitted a 40 unit
condominium project on the subject site to the Tity of Carlshbad and for

draft consultation with Coastal Commission staff, At that time, the project
site included not only the subject 7.65 acre parcel, but an additional 2.65
acre property (see Exhibit G) locatcd adjacent Lo the lowlands area of the
proposed Lot 3. VWhile the acreage is still owned by the applivant, it was
not included in the current application. The originally proposed 40 units
were sited on both the upper and lower portions of the property. Due to
exprassed concerns by tha ¢ity of Carlsbad, Commicsion staff and interested
parties relating to beach erosion, public lands determinations and visual
impacts, among others, the applicant subsequently withdrow the project

from the City. The original 40 unit project was aever formally submitted
to the Coastal Commission.

The Pointe San Malo project is located within the City of Carlsbad on the
south side of Buena Vista lagoon and adjacent to the ocean {see Exhibit A).
The parcel is located northwest of the Ocean Street/Mountain View Drive
intersection, On Lhe west, the site fronts on the occan shorcline and on
the north, it faces tho lagoon, an "ccological reserve", opposite the

+
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existing San Malo rosidentinl arca in South Qceanside lying on the north side
of the lagoon. A public Lkeach accessway abuts the southern property line.
Multi-family rosidential development is located te the east with the lagoon
‘and railread tracks pituated furthex to the northeast. There are singlae-
fanmily residences situated to the south and across Ocean Street to the
southeast,

3. Geologic Stability. As previously stated, the gubject sitae can
generally be divided into two topographic areas. The upper level, a coastal
bench, is actually part of a larger bench which texminatea at this site. The
top of tha bench slopos gradually northward with slope gradients ranging from
25-45 percent alonyg the ocean. The second Lopographic area is the lowor level ]
consisting of the ocean, beach and lowlands fronting the lagcoon, The beach :

arga can be best characterized as & pebbly one with only a limited amount « £ g
sandy area. The project sitc is overlain by three differeat =soil series - -

the project area is covered by Marina Loamy Coarse Sand which is found on the

gently sloping upper beneh and has a moderate crosion hazard, The Terrace

Escarpment soil is found near the western boundary and 1s characterized by E
Steep to very steep slopes in the southwest corner occurring on terrace i
fronts or alluvial fans; it exhibits a severe erosion hazard. The third

goil type, Coastal Beaches, found along the lower lavsl ia compoaad of gravel
or sand and is susceptible to tidal inundation from the ocean; it also exhibits
severe erosion characteristics.

Marina Loamy Coargse Sand, Torrace Fscarpmonts and Coastal Beaches, Most of A\
;

.

The certified Carlsbad LCP specifies the need for new development projects to
submit a site-spezific geologic investigation, to limit shoreline structures,
and to execute waivers of pubiie iiapility. additionally, Palicy 4-4 gpocif
"no davelopment shall be permitted on any sand or rock beach or on the face

of any ocean bluff, with the exception of accessways to provide public beach 3
access and of limitod public recreation facilitiea." 1In rgference to this _
specific site, Policy 7-8 specifically statss "residential development shall

ba clustcred on the highland arca and the Hluff face shall not be altered

[and] there shall he appropriate bluff ton eathackebacad on geolegis reperts

taking into acccunt the prominent location, shorelinc instability and signi-

ficant habitat adjacent to the lagoon." Additionally, Policies 3-1 and 4-7a

specifically state the development of slopes greater than 25% incline shall

be prohibited and such slopes be left undisturbed. These .LCP policiea ]
represented the incorporation of the Act's policies {Sections 30235 and 3
30253) into the general plan, g

ieg | 7

As detailed ih the project description, ten of the proposed condominiums are
sited directly on or aver the ocean bluff top and face with a retaining wall
constructed along the ocean frentage. The proposed retaining wall was
primarily designed to allow some backfilling to create additional yard

- area for the future condcwminiums on the bluff top. However, as submitted,
the proposed development would therefore be inconsistent with the certified
ICP policies, sinco it would involve altcration of erodible and stoecp slopesz
particularly located along the property's wenterly bluff face and could
therefore precipitate coastal erosion, Special Condition #1 requires the
applicant. to redesign the site plan and construct tho proposed units behind
the bluff top, relocate the swimming pool/deck away from the bluff face and
rrlocate the private beach accessway. Generally, the Commission does not
and the certified LCP docs nut endorse U uonstruclion of private dCCoSsSsway sy,

YT R RIS
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Howevex, in this instance, the subject site includes some rounded and low
glopes on its northern bluffs, as well as an existing arcded dirt road
presently used for besch access by pedestrians and public agencies, which
would faclilitate future residents to simpiy access the beach over the
natural slepes. Therefore, in order to concentrate access and discourage
random access over the bluffs, a property-designed private accessway would,
on this site, be more protective of coastal resources than its elimipation.
With these revisions, the applicant will he restricting any significant
bluff face alteration or arading of steep slopes. In conjunction with the
required redesign of the site plan, Special Condition {2 requires the dedi-
cation of an open space casement over the site's bluff face to permanently
preserve the bluffs as natural open space.

The applicant has submitted site-speeific geologic and soils information which
{ndicates tha property is suitable for resideatial develcopment with proper
foundations, grading specifications and enginearing designs. The applicant
will be complying with these requirements. As specified inthe certified ICP,
since the submitted reports do not assure structural stability, a waiver of
public liability is being required for the permitted development as detailed

in Special Condition #3. It must be noted that this area is one of sevare
erosional hazard. Existing deveiopment upcoast and downcoast is set over the
bluffs down to the shoreline and seawalls are required. As documented in the
certified ICP, there are limitations on the development of shoreline structures
and the need to establish appropriate bluff top setbacks for new development.
As approved, the permitted development will have no sethacks from the established
bluff top developtient line and chera2 are no definitive assurances that some
shoreline protective works will not be required in the future. However, the
proposed development, as conditioned,will be clustered on the upland area wiich
already lies approximately 40 f£t. eastward of the existing develiopment string-
lina. The required Hluff top develeopment line is appropriate, given the site's
critical location at the ocean's interface with the lagoon, but, in combination
with the extensive open space easement arcas and existing stringiine, a bluff
top setback appears overly restrictive. Further, given the existence of a
natural pebble berm, even during the winter. along the choreline and the
distance of the site's pluff top fiom tha shomeline, sevore tidal action

along tho slopes' base is infrequent. Additionally, given the almost continual
alignment of seawalls throughout Carlsbad and Oceanside, any potential for
future development of shoreline structures wo"ld not be highly precedontial

or prejudicial, Therefore, given the required redesign ta cluster development
and minimize the alteration of natural landforms, the permanent prescrvation

of the occan bluff face as open space, submitted geoiogic and soils analyses,
the required waiver of public liability, the existing development stringline and
the bluff top's setback from the immediate shoreline, the Commission finds the
proposed devalopment will assurc the geologic stability of the sitw, minimize
coastal erosion and diminish the risk of geologic hazards to life and property.
With these findings, the Commission thus determines project approval, as con-
ditioned, will bc conslistent with the certified TCP policies and all applicable
Coastal Act policies and it will not establish any adversa precedent for future
develcpments,

4. Runoff Control/Water Quality. The subject property is located at the
southwestern correr of Bucna Vista Lageon and adjacent to the Pacific Ocean.
Runoff from the westuermost porticn of the property draing into the occan; the
remainder of the prepoerty drains into the lagoon through an existing pipe

Y
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located about 100 feet wvast of the weir. Portions of the adjoining property
to the east also drain into the lagoon via this cxlisting pipe. Buena Vista
Lagoon is considered the northernmost lagoon in San Diego County, and in some
ways is not typical of most other lagoons in the county. Tha lagaon is
composed of fresh and brackish waters, is not open ta the sea, and its normal
surface level is approximately six feet above MSL. At the mouth of the lagoon
ig a dand beach bharrier which was naturally formed by wave and littoral cuzrent
action. A wooden welr is located within a manmade channgl at &the mouth of
the lagoon which permanently empounds wate? in the lagoon and controls tha
water level, & land arca of approximately 22 squarce miles drains into the
lagoon through Buena vista Creek. The main source of water ia the lagoon ie
land drainaga, agricultural runoff and rising groundwater.

Buena Vista Lagoon has been designated an "Ecological Reserve" by the State
Department of Fish and Game. It is both a valuable biolegical rescurce and an
aesthetlc open space element. &S is tlie case with all of the lagoons in Ean
Diego County, Buena Vista Lagoun has been adversely affected by increased
depasition of sediment resulting from agricultural and suburban developrent
in its watershed. Primary effects of this development include the infilling
of the lagoon and a reduction of its total volume and the introduction of
various nutrients or pollutants which contribute to periodic algal blaoms.
The primary effecta of the proposerd development wounld be the alteration of
loca) drainage patterns, increased runoff due to the >resence of impervious
surfaces, the exposure of soils to increased erosion and the introduction of
increased levels of urban runoff pollutants into the lagoon.

The certified LCP for the City of Carlsbad contains several policies relating
to grading reguirements, drainage and coastal crosion. Policy 3-2, in
reference to developmcints located along the first row of lots bordering the
lagoor, including the subject parcel at the mouth, states "stomm drain
alignments...which would be carried through or empty inte Buona Vista Lagoon
shall nct be permifted...." Policy 3-4 prohibits any grading activity during
the rainy season and requires the immediaste revegetation of graded arras to
reduce crosion potential. Lastly, Policy 4-7 also states that no development
shall be permitted witlhout submilicl of acceplable runoii contTol plans,
maintenance agrecments and certain specificationg fer the installation and
operation of runoff control devices, The LCP policies were derived from the

resource protection and water quality standards (Sections. 30231 and 30240{a; (b1}
of the Act. .

As previously stated, although the applicant will be performing a minimal
amount of grading over the site, the construction activity occurring along the
bluff face and top, will present a significant erosion hazard. The con-
struction activity and grading operations will thus establish short-term
impacts. 2long with the required site plan rcdesign anif_ open space easement
ovexr the bluff fage, Special Conditions 4 and 5 require the submittal of a
runoff contro} plan and establish restrictions to detail the time and

method for the grading activity. With these conditions, appropriate

erosion controls will be established to mitigate the short-term impacts of
grading and prevent further siltation of the lagoon. With regard to drainage
and runoff, the project, as submitted, incorporates roof down-gdrain systema
connected to the storm drain and a requircement that a drainage outfall shall
boe designed to discharga at a point west of the lagoon weir. Bince the dis-
chargo point is west of the weir, the potentiai for any long-toerm impacts to
the closed lsgoon will bu effectively mitigated. Sae submittal of a runoff

B O . IV L VY,
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control plan will serve to document the effectiveness and oporation of the
designed drainage system. Therafore, given the required runcff and grading
controls, along with the submitted drainage system, tiie Commission finds
the proposed development, as conditioned, conaistent with all applicable
LCP and Coastal Act policies. Further, the Commigssion thus detarmines that
the project approval, as conditionsd, should protect the biological product-
fvity and quality of the lagoon and other adjacent environmentally sensitiva
habitat values by contrelling runoff and effectively mitigating off-site
impacts. :

5. Biclogical Resources. Although the existing vegetation on the site -
consists primarily of non-native grasses and weeds, two regionally significant
habitats, a coastal lagoon and coastal gstrand community, do occur on the
subject property. Only a small portion of the lagoon habitat, however,
actually lies within the property boundary, but activities on the
property could affect thequality of the entire habitat. This seemingly small
lagoon locsted in and around the subject property, is actually a portion of
the larger Buena Vigta Lagoon, which has bgen di: ussod as essential habirat
for the California Least Tern. The lagoon also provides nesting and foraging
habitat for other avian species although the quality of this habitat is
decreasing due to continuous development along the edge of the lagoon. The
Pointe San Malo property is one of the last vacant areas along this portion
of the Buena Vista Lagoon. Additionally, the coastal strand habitat is a
plant community which has becoma rare in San Diego Coundy due to development
along the coast, The community consista of plant species which are tolerant
of salt ajir and sandy soil conditions. This habitat is located on the sandy
soils pear the base of the west-facing slope. Although the coastal strand
habitat on the property has been disturbed by human activity, it still
contains several oi the plant species characteristic of the coastal strand
community.

In reviewing the policies of the certified LZP, Policy 3-2 specifiea‘for devel-
opments located along the first row of lots bordering Buena Vista Lagoon,
including the subiject site, as follows: -

Davalopment shall be clustered to preserve open space for
habitat protection. Hinimum setbacks of at least 100 feet
from the wetlands shall be required in all development, in
order to buffer sensitiva habitat areas from intrustion.
Such buffor areas, as well as other open space arcas
required in permitted development to preserve habitat
arceas, shall be permanently preserved for habitat uses
through provision of an open space easement as & condition
of project approval.

The density of any permitted development shall be based upon
the net developablc axea of the parcel, oxcluding any portion
of a parcel which is in wetlands. As described in Policy 3-1,
a dengity crodit may be provided for any portion of a parcel
which is in staep slopes....

Land divisions shall only be permitted on parcels bordering
the lagoon pursuvant to a single planncd unit developmont permit
for the vntire original parcel. (cmphasis added)
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T4 addition to this gite specific policy, Policies 3-1 and 4=7a again
prohibit grading of steep slopes and Policy 4-4 prohlbits developmcnt on
the face of any ocean bluff, These LCP policies ware derived from Sections

habitat values by maintaining natural vegetation buffer areas and preventing
off-site impacts to environmentally sonsitive areas,

As gubmitted, the project would involva elimination of the coastal strand
vegetation on the west-facing slopes and reserve the lowlands area, comprising
Lot 3 of the proposed subdivision, for future develepment. The project would
therefore bg inconsistent with the certified LCP policies and resource pro-
tection policies of the Act. However, with the attached speclal condition
to preserve the bluff face as opesn space, the ccastal strand community will
ke minimally impacted. As ccnditioned, the Commission has also required
ot 3, consistent with the site-specific, certified LCP policy, to be
commiited to open space for habitat protection and natural buffer area.
With regard to the inclusiom of Lhe adjoining parcel, along with proposed
lot 3, and their commitment to open space, their consolidation would fulfill
and implement the certified Carisbad LCP. However, given the applicant's
limited ability to properly commit the adjoining property to open space duc to
the existing legal constraints and the Commission's previous approval which
offered two alternatives, one without the lot consolidation, the submitted
project, in and of itself, may be fsund consistent with Chapter 3 policies.
With the open space restrictions on Lot 3, the project will incorporate
adequate nhatural vegetagive buffer areas nacessary to mitigate the impacts
of constructicon and increased human activity neag the lagoon and permanently
pregserve critical open spare corridors. ‘Therefore, as conditioned, the

Commission finds proiect approval consistent with applicable Chapter 3
policies.

6. Visual Impacts, The proposed condominiums are situated on a prominent
cvcean bluff and also located within the Buena Vista Lagoon viewshed. Although
the proposed units arc generally clustered on an upper bench level, the
projoact, as guhmitred, will alter and encroach onto tho bluff facz., As
previously stated, the certified LCP for Carlsbad specifically requires
that development of thig site bo clustered to preserve open space and retain
the natural landforms of the ocean bluffs (Poliicies 3-2 and 4-4), Thesa
policies were partially derived from Section 30251 of the Act which mandates
the protection cof public views, the preservation of sceni¢ amonities in
coastal areas and Lhe retention of natural landforms,

Ag conditioned abovc, the project will be required to setback from the ocean
on ita blufftop, prescrve the ccean bluff face in its natural state and retain
the on-site lowlands as open spac¢. These conditions will largely mitigate
the project's vigual impact by clustering the units away, from the LIUEf line,
thus minimizing its intrusiecn along the shoreline or within the lagoton view-
shed, and by retaining the natural vegetation of thao area to serve as visual
buffers. The applicant contends that the submitted site plan conforms te
the existing steingline of dovelopment along tha shereline. While the
adjacent residonces to the south and the existing San Malo reaidential
community to the north in Occanside across the mouth of the lagoon do extend
further scaward than the proposcd development, the subject site does not
represont an infi)l area, but, rather, it is viewed as on extension of
devclopment northward at a ¢ritical interface between Lhe occan and the
lagoon, Therefore, not only for habitat and resourcs protcetion purposes,
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the required setbacks and open space dedications are necessary to preserve
the scenic intzgrity of this coastal areas. Additionally, the applicant

will be reguized to submit a datailed landscaping plan and revegetate dis-
turbed arcas immediately after grading to further enhance the project's
amonitics and mitigate the short-term impacts of construction activities,
Therefore, given the required unit clustering, bluff setback, open space
dedications, landscaping requircments and grading restrictions, tha Commissicn
finds project approval, as conditioned, will be consistent with tha certified
LCP, applicable Coastal I\cc policies and it will preserve the visual amenities
of the coastline.

7. Public Access, The subject site is located on & bluff between the
ocean and the first coastal roadway, Ocean Streot, in this area. The beach
area to the west of the proposed project site and the lagoon area to the
north can currently be reached via an existing ten-foot wide, improved, open
and signed public access easement. The easement is located along the southern
boundary </ £ the subject site. The beach and inlet areas are currently used
by walkers, rumners and amateur naturalists. The two areas, in combination,
represent an unugsual and varied coastal resource. There also exist.s an
undeveloped potential for an areawide pathway and open space system relating
to the lagoon. The City of Oceanside is planning pathways on ‘the northern
gide of the lagoon, along with a bird sanctuary, and the Department of Fish + B

and Game owns properties on the south side of the lagocon, vast of ths AT & SF
Rafirosd righte-of-way,. ag well az on thenorth side. fThe prolect site is
lccated at a crucial point in any potential linkage between public beach
areas and the public lagoon areas. No public parking is avallable in the
vicinity of the public beach accoss with the exception of parking along

Ocean Street.

ment of the subject property and the ptovzsion of public access opportunities.
The cortified we states as follows in Policy 7-6 and 7-8,

An access trail shall be provided along the southern shore- ‘
- line of Buena Vista Lagoon, to facilitate public awareness
of the natural habitat resources of the itagoon. To protect
the sensitive resources of this area, access development
shall be limited and designoad in consultation with the
State Department of FPish and Game. In permitted development
of properties adjacent to the Lagoon, offers of dedicatjion
of lateral accessways, lrrevocable for a term of 2] years.
shall be reguired to be provided to the City of Carlsbadg,
State Coastal Conservancy, or other appropriate public
agencies. Such access dedications shall be of at least-
25 feet in width upland from envircnmentally sensitive
areas and any roquired buffers thereto. [and] ,

On the vacant parcel at the extrecme north end of Ocean
Strest, when development is proposed, an irrevocable offer
to dedicate the beach and lowland arcas shall be required
pursuant to Saction 30211 of the Coastal Act.
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Sectiona 30210, 30211 and 30212 of the Act all require that public access to the
shorsline and along the coasgt bo maximized and provided in all new davalapments.,
Although the proposed development will not obstruct use of the existing public
acccss casement along its southern boundary, the development will certainly
inhibit lateral access along the oeean shoreline or lagoon either indirectly
by proximity or directly through private attempts to restrict public¢ beach
accesy. Thercfore, in ovder to be congistent with the certified LCP, to
maintaln public beach access, recognize and protect the informal use of the
eite, spucial conditicus havebeen attached to require the provision of

lateral accessways along the shoreline and lageon lowlands. Further, to
enhance opportunities for public access and recregation, it is recommcnded
that, along with the provision of lateral access, an access trail or other
necessary publi¢ access improvements ba developed on the goutherly side of
Dugna Vista Lageoon, consistent wilh resouree protection policies and in
consultation with the State Department of Fish and Game, Therefore, as
conditioned, the Commission finds the proposed development consistent with
apolicable LCP and Coastal Act policles since adequate vertical access already
exists and the project will providc lateral access opportunities. Further,

as specifically required by Section 30604 (c) of the Act, the Commission finds
the proposed development conforms with all the public access and recreation
policies of the Act,

g, Housing. The proposed duvelojment provides for the construction of
fourteon condominiums on a vacant parcel. Under previous Coastal Act poligies
and the adopted Statewide Interpretive Suidclines, the question of affordable
housing protection could have been raised. However, recent legislation has
trinsferred this responsibility to local dovernments consistent with Section
65590 of the revised Government Code., Further, pursuant to Scectiorn 30519.1
of the Act, thesée regulatory revisions were also applicd to the certified
Carlsbad local coastal program and any previously approved affordable housing
ICP policlies deleted. Therzfore, the housing issue is no longer a matter of
coastal policy review.

9. Archaeological Becsurcos, A a résuli of some pceliminary research
and site inspections by qualified archaeologists, onc archaeological site was
located. This site, SPi-626, was originally recorded by William J. Wallace
in 1958, and is located in the upper arca of the project at the western and
southern extent of the property. Surface materials included Flake stone
artjfacts, bonae and shell, and there is & potential for a depth in excess
of 50 centimeters. The surface arca of the subject parcel is obscurcd in
places by a thick mat of grass, and the ground visability in the area of the
site was limited., Bezause of this, the actual extent of the site and the
degree to which it has been impacted ecannot Le determined without somge limited
subsurface testing and clearing of the grasscs. 1t is impossible that the
significant portion of the site has been removed, and that only limited,
disturbed materials remain, Deliacation of this disturbance, heowever,
requires additional f{nvestigation. Speeial Condition 9 requires that, in
order to appropriately study and detcrmine the slgnificance of the: site,
all the adopted mitigation measures of the E.I.R. be met, With its provisions
to complete a limited subsurface sample and any furthor information retrieval,
the Commission finds the site's archacological resources will bLe appropriately
protected against adverae impacts,

10, local Coastal Planning. Sectlon 30604(a) of the Act provides Lhat a
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coagtal development permit shall be issued only if the permitted development
will not preiudice the ahility of the appropriate local governmant tO Prepare
a certifisble local coastal program {LCP}. However, special legislation

{AB 1971) was passed which authorized the Commission to prepare the local
ccastal program for the City of Carlsbad. 1In its certification 2f tho
carlghad LCP, the Commission adopted & site-specific land use policy fox

the subject parcel. Policy 3-2 states as follows:

"pevelopments located aleong the first row of lows bordering

Buena Vista Lagoon, including the parcel at the mouth of

the Lagoon, shall be designated for residential development

at a density of up to 4 dwelling units per acre.... .

Development shall be clustered to preserve opcn space for
habitat protection. Minimum sctbacks of at least 100 Feet
from wetlands shall be required in all development, in order
to buffer such sensitive habitat arcas from intrusion., Such
buffer areas, az well as other open space areas required in
permitted development to preserve habitat areas, shall be
permanently preserved for habitat useg through provision

of an open space easemant 28 a condition of project
approval.,..land]

The density of any permitted development shall be based upon
the net developable area of the parcel, excluding any portion
of a parcel which is in wetlands. A3 described in Policy 3-1,
a density credit may be provided for any portion of a parcel
wvhich is in stecep slopes....”

As described in Policy 3-1, a density credit of up to one dwelling unit to be

built on developable land may be permitted for each acre of land in slopes of
25% or greater,

in conjunction-with the above 1and use designation, the certified LCP also
contains policies to promote a singie pianned unit davelopment on the project
site's upland portion and consolidating its lowlands with the adjoining
Tenaglia property for open space and buffer arpa. The Commission recognized
those policies previously and approved two alternatives dependent on the

iot coneolidation, With inclusion of the adjoining property, the applicant
was permitted 14 units; however, absent its incorporation, the applicant

was only permitted ten units, However, since the Commission did previously
grant the applicant an option to davelop the site without inclusion of the
adjoining parcel and recognizing the potential difficulties and uncertainties
in rcsolving the compating financial interests herein, the only conflict is
the appropriatencas and conformity of permitting 14 units, rather than the

* ten, on tha upland area without the lot consolidation. Given that portions
of the subject property are areas of original jurisdiction, the key factor

is tho submitted projoct’s consistency with Chapter 3 policics, even under
a pertified local coastal program. Therefore, although project approval

may be technically inconsistent with the cortified LCP, it may be found
conaistent with all applicable Chapter 3 policies. As conditioned and
submitted, without inclusion of the adjoining property, the project will
establish opon space eascients to protect the site's bluffs and natural
arcas, control runoff to mitigate any potential sedimentation of the
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adjacent lagoon, provide adequate landscaping »nd deslign revisions to enhance
and preserve the scenic amenities of the areca, provide adequate parking and
formalize public access opwortunities. Therofore, the Commission finds
proiect epproval, as conditioned should not seriously prejudice the
impiementation of the Carlsbad LCP.

With the exclusion of the “Tenaglia Property” from the proposed development,
the Commission is presented with the possibility for some development propoeal
to be submitted on the environmentally sensitive "Tenaglia Property" for
review at a later date. While the Commission will not and cannot evaluate
the permissability of any use on the “"Tenaglia” site, not piesently within
wetlands, the Commission does want to provide direction to future applicants
ahout its position on the property in question. Although a density crodit
of 1 dua for each net devclopable acre under the certified LCP was previously
assigned to the "Tenaglia site" when it was proposcd for tranafer to the
blufftop as a density bonus for the lot consolidation and implementation
of the certified ICP, tlie actual project impacts of any physical dcvelopment
on the site are much more critical. Thercfare, only very low intensity uses,
such as possibly a single-family residence, educational-science research
activities or nature study, are appropriate for the uniquely-situated and
constrained property. Given its physical delineations, a single residence
could even represent inappropriate overdevelopment. Further, any proposal
must address and adequately mitigate the identified issues herein and merit
independent approval based on site-specific Commission review.
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Application No. 6~83-51 .

. ETANDARD CONDITIONS 1

3., Notice of feceipt and Acknowledgement, The permit is not valid and
sonstruction shall not commence until a copy of the permit,; signed
uthorized agent, acknowledging receipt of the

by the permittes or a
permit and acceptance of tha terms and conditions, 18 returned to

the Commigsipn offlce.

1f davelopment has not commenced, tha permit will expire .
two years from the date .on which the comniseion voted on the application,
Construction shall be pursucd in a diligent manner and completed in a
raasonable period of time.. Application for extension of the permit

must be made prior te the expiration date.

2. Exgiration .

gt

¢t occur in strict compliance with the
1ication for permit, subjoct to any
Any deviation grom the approved
the staff and may require camission

3., Compliance. All development mus
proposal as get forth in the app
gpecial conditions set forth below.
plans must be reviewed and approved by

approval. ,

atation. ARy questions’of intent or interpretation of amy condd

4. Inte
fxecutive bDirector or the Commission.

will ba resolved by the

5, Inspections. The Commission ataff shall be allowed to lnspect tha site
and the development during constiiuctiscn, enhiect to 24-hour advance
notice.
any qualified persen, provided

The ‘permit may be assigned to
vit accepting all terms and

6. Assigment.
mnission an affada

assignoe files with the CoO
conditions of the permit.

c,":nditions Ru_grwith the Land, These terms and conditions shall
al, and it is the intention of the CQu:m_ission and the permittes
seggors of the gubject property to the

- "7. yerms and
be perpetu
to bind all future owners and pos

terms and gonditions.
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FROM : PHONE NO. = P@a2

United States Department of the Interior

FISH AND WILDLIFE SERVICE

Bcological Sarvices
Carisbad Ficld Officc
2730 Loker Avenuc West
Carisbad, California 92008
April 9, 1996
Robert O. Sukup
The Sea Bright Company
4322 Sea Bright Place
Carlsbad, California 92008
Re: Conceptual development plan for the property located

immediately south and east of the Buena Vista Lagoon mouth, San
Diego County, Califormia.

Dear Mr. Sukup:

Jeff Manning, of my staff, met with you, John Levy (your client). Tim
Dillingham of the California Department of Fish and Game (CDF&G), and
Bill Ponder of the Califormia Coastal Commission (CCC) on the property
located immediately south and east of the Buena Vista Lagoon (Lagoon)
mouth on February 1, 1996. 'Tha purpose of this mccting was to discuss
Mr. Levy’s conceptual, blue-line plan (Plan), dated October 18, 1995
to construct two sBingle-family homes. It is our understanding that
your client is not the present property owner. He is a prospectivc
buyer and wishes to determine significant issues regarding impacts to
sensitive biological resources that may raesult from implementaticn of
the referenced Plan. Thie letter addressees potential impacts tc
aendangered species and sensitive biological resources that the Service
is aware of in the vicinity of the Lagoon immediately adjacent to the
property and provides a chronology of the Service’s involvement with
this proposed project.

The Service‘’s primary concern and mandate is the protection of f:.sh
and wildlife resources and their habitats. A priority of the Fish and
Wildlife Service (Service) is to provide comments on any public
not:ices 188ued for a Federal permit or licenee affeccting the natson’s
waters (e.g., Clean Water Act, Saction 404 and River and llarbor Act of
1899, Section 10). The Service is algo regponasible for administering
the Endangered Species Act of 1973, as amended (ESA).

As discussed during our site visit, the Service has concerns regearding
potential direct and indirect impacts to sensitive fish and wildlife
resources and specles protected under the ESA if the proposed Plan ies
implemented. One gpaecies that is known to occur on the eastern
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Mr. Robert O. Sukup 2

boundary of the property is the California light-footed clapper rail
(Rallus obhgoletus) (rail), a federal and state listed

endangered species. The Service is aware of a breeding pair of rails
that occupy the cattail marsh along the eastern edge of the property.

Direct impacts to rail may result from construction noisc, lighting,
and other operations associated with actual construction actiwvities.
Additional impacts may result from: 1) the actual loss of upland
habitat which functions as a biological buffer from existing human
development, 2) the killing, harming, and/or harasasment of individual
birda by domestic pets, 3) the use of harbicides, pesticides, and
insecticides typically associated with urban development that may have
potential direct impacts to rail and its prey base, and 4) thc
reduction in the biological value of the habitat by lighting. Based
on these concernsa, the Service recommended, during our site wvisit,
that the Plan incorporate a 100-foot “buffer” between the outer edge
of the wetland habitat and any structure, fence, or driveway. This
“buffer” area sghould be planted with native vegetation, acceptable to
the Service and CDF&G. In addition, the above issues pertaining to
the avoidance and minimization of direct and indirect impacts to the
rail will need to be addressed.

In addition to the rail, numerous migratory waterfowl are known to use
the property for loafing, foraging, and pogsibly nesting. During our
site vieit, waterfowl were observed loafing and foraging along the
southwestern portion of the property. To avoid impacts to these
epecies, the Service recommended that you explore the opportunity to
exchange the property parcel immediately adjacent to the Lagoon (AP#
155-101-65) for the property that abuts the southern boundary of the
two parcels. The property abutting the tweo parcels is designated as
open space. This designation could be transferred to parcel (AP} 155-
101-65) and your footprint of tha Plan could be ghifted to the south
and away from the shoreline of the Lagoon. At a minimum, there ghould
be a 100-foot setback from the mean high water level to all
structures, roads, and fences. This satback would be in compliance
wirh the setback requirement set forth in section 1lc in the letter
from the City of Carlgbad to you, dated November 1, 1995 (Attachment).

On February 2, 1996, immediately following the site visit, you
provided an amendment to the Plan which depicted the location of two
single-family homes, driveways, and a parameter fence. This amendment
to the Plan does not indicate the avoidance or minimization of impacts
to the rail. Firsec, the Plan shows a fence within 30 feet and a
driveway within 40 feet of the existing marsh habitat that is occupied
by the rail. This does not conform with the 100-foot buffer discussed
during our field meeting. Second, the amendmant to the Plan doesg not
include measures to avold and/or minimize potential impacts to the
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Mr. Robert O. Sukup 3

rail by herbicides, pesticidas, and insecticides. Finally, the
amended Plan does not clearly indicate how the proposed 42 inch fence
would prevent lighting of the marsh. Minimizing affects of lights
into the marsh and lagoon are often most effectively dealt with by
placement of back and/or gide sghiaelds on all outdoor light fixtures.

The Service believes that additional measures should be incorporated
into your amended Plan to avoid and/or minimize potential impacts to
the rail and other sensitive fish and wildlife resources. These
should include: 1) moving the driveways and eastern fence in a
westward direction to conform with the 100-foot buffer, 2) grading the
slope of the property or constructing barriers along the parameter of
the property to prévent urban runoff containing herbicides,
insecticides. and pesticides from draining intoc the marsh and che
Lagoon, 3) raising the height of the fence along thae aastern boundary
to reduce the likelihood of pets, such as cats, from entering the
marsh, and 4) the usge of light shields to prevent lighting and light
glare from entering the marsh.

The Service recommends that you incorporate all prudent and Practical
avoidance and minimization measures listed above to protect the rail.
If, after these measures are included into the Plan and approved by
the Service, the Plan still. requires the encroachment into the 100-
foot buffer, you should propose compensatory mitigation measurec which
would reduce impacte below that of a level of significance.
Compengatory mitigation typically includes the acquisition, creation
of the same type and quality of habitat (in-kind habitat functions .and
values) to that impacted, and the protection of that mitigation site
in perpetuity. Creation often includes the excavation of soils from a
non-wetland area approved by the Service.

Over 90 percent of California’s coastal wetlands have been lost, and
the Service considers these habitats as bioclogically gignificant
public resources. For projects that impact coastal wetlanda, the
Service typically requires replacement of habltat ag high as four
times that which was impacted.

The Service recommends that you explore and propose acquisition,
creation, and protection of marsh habitat within the vicinity of the
Lagoon at a 4:1 ratio for unavoidable impacts resulting from the Plan.
You may slso wish to explore opportunities to provide an in-lieu fee
payment at an amount equal to that for acquisition, creation, and
protection.

We appreciate the opportunity to comment on your project. Since your
Plan for this development are still conceptual in nature, the Service
reserves the right to make additional comments regarding this
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FROM : THE SER BRIGHT CO PHONE NO. @ 619 728 89S8 Rug. 11 1998 1B8:45RAM P1

Mzg%w ===Sea Brlghtﬂ' s

.--P mpany

AUG 1 1 1998

CALIFORNIA

COASTAL COMMISSION
Faczimnile Transmittal Lotter SAN DIEGO .COAST DISTRICT
Please deliver the following pages to:
NAME: CSfQL) MCL &/DLMW
We are transmitting a total of i pages (in addition to this trtansmitial letter).
FROM: __¢

DATE: 8//[ 9%

TIME: ,\‘10-45
Fuy Ja o m&mmm

wat;fm’}% @@5 h%&mﬁ
%’m WMMM

For your fulyre reference, our facsimile telephone number is MML {if you do nqt
receive a “receive tone” when yuu digl this nymbar please call (';ao)mu-uuga )] g

éw: J{.z%mﬁo oom ﬁ@w tdw
Codll i ey praitions

Bt

Engineering * Management * Ganeral Contracting * Develooment
4392 Saa BrightPlace + Carlsbad, CA 92008 + Telephone/FAX 760-720-0098
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FROM : THE SER BRIGHT CO PHONE NO. & 619 728 B898 Aug. 11 1998 1B8:45AM P2

?Mf. john C. Levey, Jr.
Reflex Corporanon
1825 Aston Ave.
Carisbad, Ca. 092008

e he Bravd nf Dirertors of the
1ottar of Aprit 28,1928 10 Mr. Copiey was referred to 1rC .
etter £ . X

LT s
PP S

Your B0 M
Reach Homeowners Associabe™

: HA hereby
; , Diego, County, the BELA efeVy
‘y'p the extent of its inierest 10 Lot 3 of Map 1107 San /o3 t 3 off ‘-.\&ountam View Drive

. . g : try 1o Lo
consents to your eplacing the prese e t'thftjirktxé-f;ﬁbwing conditions: ]
with an e.lectncaﬂy Qpera‘ted Stee‘ gat;":?ub}e“ L g be 'm the sole cost 1'15“- am;l
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PLANNING COMMISSION RESOLUTION NO. 4332

A RESOLUTION OF THE PLANNING COMMISSION OF THE
CITY OF CARLSBAD, CALIFORNIA, APPROVING A
COASTAL DEVELOPMENT PERMIT NO. CDP 97-59 TO
ALLOW FOR THE CONSTRUCTION OF A SINGLE FAMILY
RESIDENCE AND SECOND DWELLING UNIT OVER A
DETACHED GARAGE ON PROPERTY GENERALLY
LOCATED ALONG THE SOUTH SHORE OF BUENA VISTA
LAGOON, WEST OF THE AT&SF RAILROAD, NORTH OF
MOUNTAIN VIEW DRIVE IN LOCAL FACILITIES
MANAGEMENT ZONE 1.

CASE NAME: LEVY RESIDENCE

CASE NO.: CDP 97-59

WHEREAS, John C. Levy, “Developer™”, has filed a verified application with the
City of Carlshad regarding property owned by Joha C. Levy, “Owner”, described as

Parccl ®A” of City of Carlsbad Adjustment Plat #471.
(“the Property”); and

WHEREAS, said verified application constitutes a request for a Coastal
Development Permit as shown on Exhibits “A"” - “G” dated July 1, 1998,0n file in the Planning
Department, LEVY RESIDENCE, CDP 97-59 as provided by Chapter 21.201.040 of the
Carlsbad Municipal Code; and

WHEREAS, the Planning Commission did, on the 1st day of July 1998, hold a
duly noticed public hearing as presctibed by law to consider said request; and

WHEREAS, at said public hearing, upon hearing and considering all testimony
and arguments, if any, of all persons desining to be heard, said Commission considered all factors
relating to the CDP.

NOW, THEREFORE, BE 1T HEREBY RESOLVED by the Planmng
Commission of the City of Carlsbad as follows:

A) That the foregoing recitations are true and correct.
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B) That based on the evidencc presented at the public hearing, the Commission
APPROVES LEVY RESIDENCE, CDP 97-59, based on the following findings
and subject to the following conditions:

Findings:

—t— Tl n]e

That the proposed development is in conformance with the Mello [1 segment of the
Certified Local Coastal Program and all applicable policies in that the site is designated
for single family rcsidential development, second dwelling units are allowed
pursuant to Mello I Affordable Heusing Policy 1-1, and no agricultural activities or
geologic instability exists on site.

The project is consistent with the provisions of the Coastal Resource Protection Overlay
Zone (Chapter 21.03 of the Zoning Ordinance) in that the preject will adhere to the
City’s Master Drainage and Storm Water Quality Management Plan and Grading
Ordinance to avoid increased runoff and soil erosion, no steep slopes or native
vegetation is located on the subject property and the site is not located in an area
proue to landslides, or susceptible to accelerated erosion, floods or liquefaction. The
adjacent Buena Vista Lagoon wetlands have been delineated and the project has
been designed to include a minimum 100’ setback betwecn the wetlands and all
structures. The developer has been conditioned to record an open space deed
restriction over the entire wetland buffer setback area and to make an irrevocable
offer of dedication of the wetlands buffer to the California Department of Fish and
Game.

The project is consistent with the provisions of the Coastal Shoreline Development
Overlay Zone (Chapter 21.204 of the Zoning Ordinance) in that the proposed project
will require minimal grading (75 cubic yards of cut and 75 cubic yards of fill), the
project has been designed to avoid increased runoff and soil erosion, and the project
applicant has been conditioned to make an irrevocable offer of dedication to the
City of Carlsbad for a 25’ wide public access trail easement over an existing Lagoon
trail which is located along the western perimeter of the project site.

The Planning Commission of the City of Carlsbad has reviewed, analyzed and considered
Mitigated Negative Declaration CDP 97-59, the environinental impacts therein identified
for this project and said comiments thercon, and the Mitigation Monitoring and
Reporting Program, on file in the Planning Department, prior to APPROVING the
project. Based on the ElA Part II and comments thereon, the Planning Commission
finds that there is no substantial evidence the project will have a significant effect on the
environment and hereby APPROVES the Mitigated Negative Declaration.

The Planning Commission does hercby find that the Mitigated Negative Declaration
CDP 97-59 and Mitigation Monitoring and Reporting Program have been prepared
in accordance with requirements of the California Environmental Quality Act, the State
Guidelines and the Environmental Protection Procedures of the City of Carlsbad.

PC RESO NO. 4332 -2-
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STATE OF CALIFORNIA — THE RESOURCES AGENCY

CALIFORNIA COASTAL COMMISSION

SAN DIEGO AREA

3111 CAMINO DEL RIO NORTH, SUITE 200
SAN DIEGO, CA 92108-1725

(619) 521-8036

PETE WILSON. Governor

Filed: July 27, 1998

49th Day: September 14, 1998
180th Day: January 23, 1998

Staff: -SD

Staff Report: August 18, 1998
Hearing Date: September 8-11, 1998

SEE SUBSEQUENT PAGE ¢

FOR COMMISSION ACTION
STAFF REPORT AND RECOMMENDATION ON APPEAL

LOCAL GOVERNMENT: City of Carlsbad

DECISION: Approved With Conditions

APPEAL NO.: A-6-CII-98-98

APPLICANT: John Levy

PROJECT DESCRIPTION: Construction of a 30-foot high , 2,713 .sq.ft. single family
residence and a 35-foot high, 1,633 sq.ft., detached garage with a 577 sq.ft.
second unit above on 1.9 acre lot of a 2.6 acre site. Estimated grading quantities
include 75 cubic yards of cut and 75 cubic yards of fill to be balanced on-site.
Also proposed is off-site private access improvements, the replacement of a gate
and fencing on the site.

PROJECT LOCATION: The south shore of Buena Vista Lagoon, west of the AT&SF
Railroad and north of Mountain View Drive, Carlsbad, San Diego County. APN
155-190-13, APN 155-101-65

APPELLANTS: California Coastal Commissioners Christine Kehoe and Pedro Nava

SUBSTANTIVE FILE DOCUMENTS: Certified City of Carlsbad Local Coastal
Program Mello II segment; City of Carlsbad CDP 97-59, CDP #6-83-51

STAFF NOTES:
SUMMARY OF STAFF RECOMMENDATION
The staff recommends that the Commission, after public hearing, determine that

substantial issue exists with respect to the grounds on which the appeal has been filed.
Staff also recommends that the Commission approve the de novo permit with special
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conditions that require 100-foot habitat setbacks on the east and west sides of the site to
be secured through an open space condition, a public access easement on the south side of
Buena Vista Lagoon, revised plans that indicate the proposed residential development will
be redesigned to be subordinate to its lagoon setting to be no higher than 25 feet in height
and that building materials and colors be ea:th-tone colors, that fencing 2nd gating plans
be revised to not adversely affect public access, that grading, drainage and runoff control
plans be submitted to ensure that downstream resources will not be indirectly affected
from proposed development and that a clapper rail protection plan be implemented which
ensures this endangered avian will not be adversely affected from residential development
in this scenic and sensitive area.

I. Appellant Contends That:

The City’s decision is inconsistent with the certified LCP and the Coastal Act relative to
public access and visual resource protection.

II. Local Government Action

The coastal development permit was approved by the City of Carlsbad on July 1, 1998,
and the Notice of Final Action was received on July 13, 1998. Several special conditions
were attached pertaining to the protection of public access and environmental resources.

III. Appeal Procedures.

After certification of a Local Coastal Program (LCP), the Coastal Act provides for limited
appeals to the Coastal Commission of certain local government actions on coastal
development permits. Projects within cities and counties may be appealed if they are
located within mapped appealable areas. The grounds for appeal are limited to the
assertion that "development does not conform to the certified local coastal program."
Where the project is located between the first public road and the sea or within 300 ft. of
the mean high tide line, the grounds of appeal are limited to those contained in Section
30603(b) of the Coastal Act. Those grounds are that the development does not conform
to the standards set forth in the certified local coastal program or the access policies set
forth in the Coastal Act.

Section 30625(b) of the Coastal Act requires the Commission to hear an appeal unless it
determines that no substantial issue is raised by the appeal. If the staff recommends
"substantial issue" and no Commissioner objects, the Commission will proceed directly to
a de novo hearing on the merits of the project.
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If the staff recommends "no substantial issue" or the Commission decides to hear
arguments and vote on the substantial issue question, proponents and opponents will have
3 minutes per side to address whether the appeal raises a substantial issue. It takes a
majority of Commissioners present to find that no substantial issue is raised. If substantial
issue is found, the Commission will proceed to a full public hearing on the merits of the
project. Ifthe Commission conducts a de novo hearing on the permit application, the
applicable test for the Commission to consider is whether the proposed development is in
conformity with the certified Local Coastal Program.

In addition, for projects located between the sea and the first public road paralleling the
sea, Sec. 30604(c) of the Act requires that a finding must be made by the approving
agency, whether the local government or the Coastal Commission on appeal, that the
development is in conformity with the public access and public recreation policies of
Chapter 3. In other words, in regard to public access questions, the Commission is
required to consider not only the certified LCP, but also Chapter 3 policies when
reviewing a project on appeal.

The only persons qualified to testify before the Commission at the "substantial issue" stage
of the appeal process are the applicant, persons who opposed the application before the
local government (or their representatives), and the local government. Testimony from
other persons must be submitted in writing. At the time of the de novo hearing, any
person may testify.

IV. Staff Recommendation On Substantial Issue.

The staff recommends the Commission adopt the following resolution:

Staff recommends that the Commission determine that SUBSTANTIAL ISSUE exists
with respect to the grounds on which the appeal was filed, pursuant to PRC Section
30603.

MOTION

Staff recommends a NO vote on the following motion:

I move the Commission determine that Appeal No. A-6-CII-98-98 raises no substantial
issue with respect to the grounds on which the appeal has been filed.

A majority of the Commissioners present is required to pass the motion.
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V. FINDINGS ON SUBSTANTIAL ISSUE

1. Project Description. Construction of a 30-foot high , 2,713 sq.ft. single family
residence and a 35~ foot high, 1,633 sq.ft., detached garage with a 577 sq.ft. second unit
above on one lot of'a 2.6 acre site. Estimated grading quarntities include 75 cubic yards of
cut and 75 cubic yards of fill to be balanced on-site. Also proposed is off-site private
access improvements, the replacement of a gate and fencing on the site. The 2.6 acre
project site is comprised of 2 lots located along the south shore of Buena Vista Lagoon,
west of the AT&SF Railroad and north of Mountain View Drive in northern Carlsbad.
The project site is vacant and is covered with disturbed shrub habitat. There are no steep
slopes or native vegetation on the project site. Fresh water marsh occurs on the northwest
and eastern boundaries of the site below the rip-rap line. An existing unimproved lagoon
trail is located around the outer edge of the property running from its western edge and
continuing to circle the site like a loop. The AT&SF railroad right-of-way lies to the east
of the site, and multi-family housing is located to the south of the project site. The site is
designated Residential Low (RL, 0-1.5 du/ac) and zoned R-1-30,000 in the certified Mello
IILCP.

2. Protection of Visual Resources. The project site is located at the confluence of the
mouth of Buena Vista Lagoon and the Pacific Ocean at the boundary between the cities of
Carlsbad and Oceanside. Although there is existing development in the area, because of
the site’s unique setting adjacent to the lagoon, it is like no other site in Carlsbad. Open
waters of Buena Vista Lagoon are on the west side to the site with some rip-rap on the
banks; fresh water marsh associated with lagoon environs occurs on the northwest and
eastern boundaries of the site below the rip-rap line. The property is vacant and an
existing unimproved lagoon trail is located along its western edge and circles the site like a
loop.

The following policies and goals of the certified Mello II LCP address protection of public
views and are applicable to the proposed development:

Policy 8-1

The Scenic Preservation Overlay Zone should be applied where necessary throughout
the Carlsbad Coastal Zone to assure maintenance of existing views and panoramas.
Sites considered for development should undergo individual review to determine if the
proposed development will obstruct views or otherwise damage the visual beauty of
the area. The Planning Commission should enforce appropriate height limitations and
see-through construction, as well as minimize any alterations to topography.
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Policy 3-2 of the Mello IT LCP also requires that development be clustered to preserve
open space for habitat protection which also serves to minimize the visual impacts of new
development.

The proposed 2,713 sq.ft. residence is over 30 feet tall, consists of two-stories, and
features a copper-colored metal roof and concrete block walls. Also proposed is a 1,633
sq.ft., with a 577 sq.ft. second unit above that will be 35 feet in height . Second dwelling
units are addressed in the City’s LCP. As approved in the LCP, such units are allowed by
right subject to restrictions on size (650 sq.ft. maximum), affordability, etc. Second units
must also meet all the requirements of the local coastal program, with the exception of
base density.

The subject site is visible from the beach, the railroad and portions of Old Highway 101
(Carlsbad Boulevard), which is designated as a Scenic Road in the LCP. Old Highway
101 is heavily used by beachgoers to get to the beaches of northern Carlsbad. Existing
cattails and the elevated railroad berm are high enough to block views to the west from
the portion of Old Highway 101 that is along side the site. The site is however, visible
both from the highway as it descends south from the City of Oceanside into Carlsbad and
at a point close to the Buena Vista Lagoon pump station going north on the highway. As
noted above, the approximately 2.6 acres under the applicant’s ownership constitutes a
unique, low-lying area immediately adjacent to the lagoon where no development has
occurred. As such, the proposed project, consisting of two large structures located
directly adjacent to the lagoon, has the potential to adversely impact public views in this
scenic area by presenting a significant structure in an otherwise natural setting.

Policy 8-1 of the City’s LCP provides that the Scenic Preservation Overlay Zone should
be applied where necessary to assure the maintenance of existing views and panoramas,
which requires that sites be evaluated for potential public views that should be preserved
and enhanced. Its purpose is to provide regulations in areas which possess outstanding
scenic qualities or would create buffers between incompatible land uses which enhance the
appearance of the environment and contribute to community pride and community
prestige. The subject site does not represent an infill area but rather should be viewed as
an extension of development northward at a critical scenic interface between the ocean
and the lagoon which is visible from Highway 101. Therefore, the site is located in a
highly scenic area that meets the criteria for application of the Scenic Preservation Overlay
Zone.

Based on the above, the Commission finds that there is a substantial issue as to the
proposed project, as approved by the City and conformity with Policy 8-1 of the LCP. As
approved by the City, the proposed structures are 30 - 35 feet high which will represent a
project that is out of character with the setting of the surrounding lagoon environment.
The LCP requires that appropriate height limitations be enforced. While the proposed
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development is within the current required height limit, by allowing the project to extend
to the maximum height limit allowed by zoning, the City failed to recognize the unique
setting where the residence is to be sited. Additionally, the California Department of Fish
and Game has indicated that structures this high at this location could discourage shore
and migrating birds from visiting the area, or act as “predator perches” affecting sensitive
avian species in the area. Moreover, the proposed exterior treatment includes copper-
colored metal roofs and concrete block walls. These design features will degrade the
natural beauty of this area. That is, the project will “stand out” rather than blend in or be
subordinate to the surrounding natural environment. Therefore, the Commission finds the
project as approved by the City raises a substantial issue with regard to consistency with
the visual resource policies of the certified LCP.

3. Public Access/Recreation. The Coastal Act contains policies that call for protecting
public access to the coast. The following Coastal Act policies are applicable to the
proposed development.

Section 30210.

In carrying out the requirement of Section 4 of Article X of the California
Constitution, maximum access, which shall be conspicuously posted, and recreational
opportunities shall be provided for all the people consistent with public safety needs
and the need to protect public rights, rights of private property owners, and natural
resource areas from overuse.

Section 30211.

Development shall not interfere with the public's right of access to the sea where
acquired through use or legislative authorization, including, but not limited to, the use
of dry sand and rocky coastal beaches to the first line of terrestrial vegetation.

Section 30212.

(a) Public access from the nearest public roadway to the shoreline and along the coast
shall be provided in new development projects except where:

(1) it is inconsistent with public safety, military security needs, or the protection of
fragile coastal resources,

(2) adequate access exists nearby, or,

(3) agriculture would be adversely affected. Dedicated accessway shall not be
required to be opened to public use until a public agency or private association
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agrees to accept responsibility for maintenance and liability of the accessway
In addition, several policies of the Mello IT LCP apply to the project site
SHORELINE

The City will cooperate with the state to ensure that lateral beach access is protected
and enhanced to the maximum degree feasible, and will continue to formalize shoreline
prescriptive rights. Irrevocable offers of dedication for lateral accessways between the
mean high tide line and the base of the coastal bluffs, and vertical accessways where
applicable, shall be required in new development consistent with Section 30212 of the
California Coastal Act of 1976. There is evidence of historic public use adjacent to
Buena Vista Lagoon. Paths criss-cross the area near the railroad tracks to the ocean
shoreline. Development shall provide access and protect existing access consistent
with the needs to protect the habitat.

An access trail shall be provided along the southern shoreline of Buena Vista Lagoon
(exhibit 4.10, page 63) to facilitate public awareness of the natural habitat resources of
the Lagoon. To protect sensitive resources of this area, access development shall be
limited and designed in consultation with the State Department of Fish and Game. In
permitted development of properties adjacent to the Lagoon, offers of dedication of
lateral accessways, irrevocable for a term of 21 years, shall be required to be provided
to the City of Carlsbad, State Coastal Conservancy, or other appropriate public
agencies. Such access dedications shall be of at least 25 feet in width upland from
environmentally sensitive areas and any required buffers thereto. In addition, the City
of Carlsbad, State Coastal Conservancy and Wildlife Conservation Board shall seek to
obtain lateral accessways across developed lands.

The subject site is located between the first public roadway and the sea ( reference Exhibit
#1 attached). The beach area to the west of the project site can be reached via a public
access stairway on Ocean Street. To reach the lagoon area immediately adjacent to the
subject site, due to a well-worn path, it is apparent that visitors to this area use a path near
Mountain View Drive which leads behind tennis courts on the adjacent lot and then down
to the lowland area that comprises the subject property. The beach and lagoon areas are
currently used by walkers, fishermen and naturalists. As noted above, the Mello IT LCP
envisions an areawide pathway along the south shoreline of the lagoon. The City of
Oceanside is planning pathways on the northern side of the lagoon along with a bird
sanctuary. The Department of Fish and Game owns properties on the south side of the
lagoon, east of the subject site and on the north side. Because of its location, the project
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site is located at a crucial point in any potential linkage between public beach areas and the
public lagoon areas.

There is evidence of historic public use of this site. This evidence is the existence of a
well-worn path 2round the perimeter of the site. The path is evident in numerous aerial
pliotographs of the siie taken as early as 1972. Inrecognition of the existing trail on the
south side of the lagoon, the City has required that the applicant record an offer to
dedicate a public access easement along the south shore of Buena Vista Lagoon, along the
western edge of the site consistent with Policy 7-6 of the Mello II LUP. The City’s
approval also required that the development maintain a 100 foot setback from the lagoon’s
edge, consistent with input provided by the resource agencies and LCP requirements.

This 100-foot setback would then function as a wetlands buffer. The existing worn path
on the site is located within the 100- foot wetland buffer. However, the agencies found
that the trail was a permitted use within the buffer. In order to further protect the
resources, the resource agencies also required that the applicant construct a fence at the
inland edge of the buffer to keep domestic pets out of the buffer area to protect wildlife
that occurs near the water’s edge. However, the City’s approval does not address other
public access issues raised by the proposed development.

First, the City’s approval authorized a gate across the southern lagoon trail that is the
subject of an offer to dedicate a public access easement. The gate is proposed within a
fence on Parcel B (exhibit #7), the other lot under the applicant’s ownership which is not
proposed for residential development at this time. As approved, the gate would be open
from dawn to dusk. The Commission found in a recent permit decision, (Ref. CDP # 6-
96-159/Cade), that regulating hours of beach access along property fronting Agua
Hedionda Lagoon through a time lock gate was inappropriate. The Commission finds that
a time-lock gate raises a substantial issue as to conformity with as the certified LCP as
policies 7-3 and 7-6 do not contain a provision which would permit such a device. On the
contrary, both policies recognize public use in the area and provide for a public trail. The
only restrictions the policies make on access is that it should be provided without requiring
habitat impacts. No restrictions on what time of day access should be restricted are
stated. Time lock gates are also inconsistent with the public access policies of the Coastal
Act.

As noted above, Policy 7-3 of the LUP states that ”...There is evidence of historic public
use adjacent to Buena Vista Lagoon. Paths criss-cross the area near the railroad tracks to
the ocean shoreline. Development shall provide access and protect existing access
consistent with the needs to protect the habitat....” Due to the fact that there is historic
use by the public on this site, the City required that the applicant record an offer to
dedicate for the path on the west. However, the City’s decision did not recognize the
remainder of the perimeter path on the site that appears to be historically used by the
public (as noted previously, a well worn path is evident on the site and is also evident in
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aerial photos dating back to 1972). The City’s approval includes a fence across the 100-
foot buffer with a dawn to dusk gate and a fence from the proposed cul-de-sac to the
marsh to the east. As such, the City’s approval will adversely affect continued use of the
on-site trails by the public. These proposed fences are not needed for security as the
entire building area will tie fenced. In addition, such fences close to the lagoon and the
marsh may have adverse impacts on birds and wildlife by restricting movement in the
buffer and providing potential perches for birds of prey.

In addition, the City’s permit decision did not recognize the public’s use of an existing trail
from Mountain View Drive to the existing trail on the south shore of the lagoon and the
ocean shoreline to the west. The City’s approval included replacement of an existing
manually operated gate with an electric gate near Mountain View Drive for access for the
proposed residence, fire and maintenance vehicular access. The existing fenced and
locked gate are located just off Mountain View Drive on property that is not owned by the
applicant. However, the applicant has a private access easement over the property. The
installation date of the gate is unknown. The fence/gate appears on a 1981 tentative map
for a neighboring project. In addition, representatives of the City have verbally stated that
it has been in place since the 1960s. The gate/fence limits public access from Mountain
View Drive to the applicant’s site. This gate is where the applicant will take access to the
subject site via an existing private access easement. According to the City, it is the only
beach vehicle access in northern Carlsbad and has been used by lifeguard personnel and
city maintenance crews to maintain the lagoon weir which regulates the water level in
Buena Vista Lagoon.

In CDP #6-83-51, the Commission approved the subdivision of the property immediately
adjacent to and south of the subject site. The permit allowed subdivision of a 7.65 acre
parcel into three lots and construction of 14 condominiums (ref. exhibit #6). Inits
approval of CDP #6-83-51, the Commission required Lot 3, the lot over which the
applicant must take access to get to the project site, to be reserved as open space through
an offer to dedicate an open space easement. In its open space easement condition, the
Commission prohibited all development except for development needed to allow for
vehicle access across Lot 3 to the lagoon weir and for public projects that were planned
on this low-lying area, including wetland restoration and possibly as a depository site for
beach replenishment projects. The condition did not recognize any private vehicular
access across Lot 3 which is needed for the applicant to get to the project site. However,
the applicant has demonstrated the right of private vehicular access across Lot 3 to the
project site through an easement that was initially granted in 1971 and then recorded again
n 1984. In its approval of CDP 6-83-51, the Commission also required a public access
easement over the entirety of Lot 3. Neither the offer to dedicate an easement for public
access nor the offer to dedicate an open space easement have been accepted by a public
agency or private association. The City’s decision on this project formalizes lateral access
along the lagoon but does not address how the public will access the trail, lagoon and
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ocean from Mountain View Drive. Section 30212 of the Coastal Act and Policy 7-6 of
the LUP require that vertical access to and along the shoreline be provided where
appropriate. The City’s action failed to provide public vertical access from Mountain
View Drive to the trail on the south shore of the lagoon which is inconsistent with these
provisions. As such, the Ccrmmission finds that replacement of the existing manual gate
with a new electric gate will give the impression that this aiea is private which could
further limit access by the public, inconsistent with Coastal Act and LCP policies.

In summary, because the proposed fencing and gating plans would adversely affect public
access, the Commission finds the development as approved by the City raises a substantial
issue with regard to consistency with the public access and recreation policies of the
certified LCP and Chapter 3 of the Coastal Act.

4. Environmentally Sensitive Habitat Areas.

Policy 3-2 of the certified Mello II LUP addresses the protection of this environmentally
sensitive area and provides the following:

Policy 3-2 - Buena Vista Lagoon

Developments located along the first row of lots bordering Buena Vista Lagoon,
including the parcel at the mouth of the Lagoon (see Exhibit 4.5, Page 61), shall be
designated for residential development at a density of up to 4 dwelling units per acre.
Proposed development in this area shall be required to submit topographic and
vegetation mapping and analysis, as well as soils reports, as part of the coastal
development permit application. Such information shall be provided as a part of or in
addition to any required Environmental Impact Report, and shall be prepared by
qualified professionals and in sufficient detail to enable the City to locate the boundary
of wetland and upland areas and areas of slopes in excess of 25%. Topographic maps
shall be submitted at a scale sufficient to determine the appropriate developable areas,
generally not less than a scale of 17 - 100’ with a topographic contour interval of 5
feet, and shall include an overlay delineating the location of the proposed project.
Criteria used to identify wetlands existing on the site shall be those of Section 30121
of the Coastal Act and based upon the standards of the Local Coastal Program
Mapping Regulations, and shall be applied in consultation with the State Department
of Fish and Game.

Development shall be clustered to preserve open space for habitat protection.
Minimum setbacks of at least 100 feet from wetlands shall be required in all
development, in order to buffer such sensitive habitat areas from intrusion. Such
buffer areas, as well as other open space areas required in permitted development to
preserve habitat areas, shall be permanently preserved for habitat uses through
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provision of an open space easement as a condition of project approval. In the event
that a wetland area is bordered by steep slopes (in excess of 25%) which will act as a
natural buffer to the habitat area, a buffer setback of less than 100 feet in width may be
permitted.

The density of any permitted development shall be based upon the net developable
area of the parcel, excluding any portion of a parcel which is not within wetlands.

Storm drain alignments as proposed in the Carlsbad Master Drainage Plan which
would be carried through or empty in to Buena Vista Lagoon shall not be permitted,
unless such improvements comply with the requirements of Sections 30230, 30231,
30233, and 30235 of the Coastal Act by maintaining or enhancing the functional
capacity of the lagoon in a manner acceptable to the State Department of Fish and
Game.

Land divisions shall only be permitted on parcels bordering the lagoon pursuant to a
single planned unit development permit for the entire original parcel.

Additionally, the Coastal Resource Protection Overlay Zone, an implementing ordinance
of the City of Carlsbad LCP, contains identical language to Policy 3-2 above with respect
to Buena Vista Lagoon.

Numerous other policies of the LCP provide that new development not contribute to
erosion and sedimentation of sensitive resources, including Buena Vista Lagoon. Policy
4-3 and Policy 4-6 address this issue.

Policy 4-3 - ACCELERATED SOIL EROSION

(A) Areas West of I-5 and the existing Paseo del Norte and Along El Camino Real
Upstream of Existing Storm Drains

For areas west of the existing Paseo del Norte, west of I-and along El Camino Real
immediately upstream of the existing storm drains, the following policy shall apply:

A site specific report prepared by a qualified professional shall be required for all
proposed development, identifying mitigation measures needed to avoid increased
runoff and soil erosion. The report shall be subject to the requirements of the model
erosion control ordinance contained in the appendix to the Carlsbad Master Drainage
Plan (June, 1980), and to the additional requirements contained herein. Such
mitigation shall become an element of the project, and shall be installed prior to initial
grading. At a minimum, such mitigation shall require construction of all improvements
shown in the Master Drainage Plan for the area between the project site and the
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lagoon (including a debris basin), as well as : restriction of grading activities to the
months of April through September of each year; revegetation of graded areas
immediately after grading; and a mechanism for permanent maintenance if the City
declines to accept the responsibility. Construction of drainage improvements may be
through formation of an assessment district, or through any similar arrangement that
allots costs among the various landowners in an equitable manner.

Policy 4-6 - SEDIMENT CONTROL PRACTICES

Apply sediment control practices as a perimeter protection to prevent off-site
drainage. Preventing sediment from leaving the site should be accomplished by such
methods as diversion ditches, sediment traps, vegetative filters, and sediment basins.
Preventing erosion is of course the most efficient way to control sediment runoff.

The 2.6 acre project site consists of two lots located along the south shore of Buena Vista
Lagoon, west of the AT&SF Railroad and north of Mountain View Drive in northern
Carlsbad. The project site is covered with disturbed shrub habitat. There are no steep
slopes or native vegetation on the project site. Fresh water marsh occurs on the northwest
and eastern boundaries of the site below the rip-rap line.

In recognition of the sensitive nature of the project area, the City approved the project
with several conditions regarding the protection of coastal resources. The City found that
the project was consistent with the certified Mello II Coastal Resource Protection Overlay
Zone (Chapter 21.203 of the zoning ordinance) in that the project would adhere to the
City’s Master Drainage and Storm Water Quality Management Plan and Grading
Ordinance to avoid increased runoff and soil erosion, no steep slopes or native vegetation
is located on the subject property and, the site is not located in an area prone to landslides,
or susceptible to accelerated erosion, floods or liquefaction. The adjacent Buena Vista
Lagoon wetlands have been delineated and the project has been designed to include a
minimum 100 foot setback between the wetlands and all structures. The City’s approval
required the applicant to record an open space deed restriction over the entire wetland
buffer setback area and to make an irrevocable offer of dedication of the wetlands buffer
to the California Department of Fish and Game.

Although the existing vegetation on the site consists primarily of non-native grasses and
weeds, two regionally significant habitats, a coastal lagoon and freshwater marsh
community, do occur near the subject property. Thus, activities on the property could
affect the quality of these habitats. Buena Vista Lagoon provides nesting and foraging
habitat for the California least tern and other avian species; although the quality of this
habitat is decreasing due to continuous development along the edge of the lagoon. The
City approved a sedimentation catch basin on the southeast corner of the site which will
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direct surface runoff to the east of the site within the freshwater marsh which is part of
Buena Vista Lagoon. Policy 3-2 provides that no direct discharges to the lagoon can
occur without approval of the Department of Fish and Game. That permission has not
been obtained from the Departiment in writing. Urban runoff and pollutants at this
location could endanger planis and animals that reside in the marsh, including the
endangered clapper rails. Therefore, the City’s decision cannot be found consistent with
Policy 3-2 of the Mello II LCP and substantial issue must be found.

STAFF RECOMMENDATION ON THE COASTAL PERMIT:

The staff recommends the Commission adopt the following resolution:

I. Approval with Conditions.

The Commission hereby grants a permit for the proposed development, subject to the
conditions below, on the grounds that the development will be in conformity with the
provisions of Chapter 3 of the California Coastal Act of 1976, will not prejudice the ability
of the local government having jurisdiction over the area to prepare a Local Coastal
Program conforming to the provisions of Chapter 3 of the Coastal Act, and will not have
any significant adverse impacts on the environment within the meaning of the California
Environmental Quality Act.

II. Standard Conditions.
See attached page.

I11. Special Conditions.

The permit is subject to the following conditions:

1. Final Revised Plans. Prior to the issuance of the coastal development permit, the
applicant shall submit for the review and written approval of the Executive Director, final,
revised site, fencing and building plans approved by the City of Carlsbad which
demonstrates compliance with the following requirements:

a. The proposed residence and garage/second unit shall be redesigned to not
exceed 25 feet in height.

b. No fencing shall be located along the south buffer area as shown on Exhibit 7
(attached). No fencing shall be located along the access drive turnaround on the
east side of the site such that it precludes continued public access in its current



A-6-CII-98-98
Page 14

location. No fencing of the access drive is permitted.
c. The proposed off-site electric gate off Mountain View Drive is not approved.

2. . Prior to the issuance of the coastal
development permit, the applicant shall execute and record & restriction in a form and
content acceptable to the Executive Director against the subject 2.6 acre property. The
deed restriction shall reflect the following: (1) The subject permit is only for the
development described in CDP #A-6-CII-98-98. Pursuant to Title 14 California Code of
Regulations Section 13250(b)(6), the exemptions otherwise provided in Public Resources
Code Section 30610(a) shall not apply to the area governed by this coastal development
permit. (2) This approval limits the height of the residences to no higher than 25 feet. (3)
No copper roof or concrete block materials are permitted. (4) Residential structures and
garage/second units shall be painted with earth tone colors (deep shades of green brown
and gray with no white or light shades, and no bright tones) to minimize the
development’s contrast with the surrounding scenic area. (5) The south buffer area shall
not be fenced. (6) Fencing along the access drive turnaround on the site shall not
preclude continued public access in its current location, along the eastern side of the site.

The document shall run with the land, binding all successors and assigns, and shall be
recorded free of prior liens that the Executive Director determines may affect the
enforceability of the restriction. This deed restriction shall not be removed or changed
without a Coastal Commission-approved amendment to this coastal development permit
unless the Executive Director determines that no amendment is required.

3. . Prior to the issuance of the coastal development
permit, the applicant shall record a restriction against the subject property. The restriction
shall prohibit any alteration of landforms, erection of structures of any type and removal of
vegetation, except as permitted herein, for any purposes in the proposed habitat buffer
areas as shown on the site plan dated 7/17/98 (Exhibit 8) and generally described as the
area between the water’s edge of Buena Vista Lagoon and the 42” high chain link fence
on the west side of the project site and the area between the freshwater marsh habitat and
the 72” high chain link fence on the east side of the project site. Native drought-resistant
vegetation required herein, public access and the existing public trail shall be permitted
within the buffer. Construction of the permitted development shall not be used or
construed to interfere with any public prescriptive rights or public trust rights that may
exist on the property. The document shall include legal descriptions of both the applicant's
entire parcel(s) and the easement area. The document shall run with the land, binding all
successors and assigns, and shall be recorded free of prior liens that the Executive
Director determines may affect the enforceability of the restriction. This deed restriction
shall not be removed or changed without a Coastal Commission-approved amendment to
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this coastal development permit unless the Executive Director determines that no
amendment is required.

4. Lateral Public Access. Prior to the issuance of the coastal development permit, the
applicant shall execute and record a document, in a form and content acceptable to the
Executive Director, irrevocably offering to dedicate to a public agency or private
association approved by the Executive Director an easement for lateral public access and
passive recreational use along the lagoon shoreline. The easement shall be located along
the entire width of the property along the Buena Vista Lagoon shoreline and shall be a
minimum of 25-feet wide over the public access trail shown on the site plan dated 7/17/98
(Exhibit 2)

The document shall provide that the offer of dedication shall not be used or construed to
allow anyone, prior to acceptance of the offer, to interfere with any rights of public access
acquired through use which may exist on the property. It shall be recorded free of prior
liens which the Executive Director determines may affect the interest being conveyed, and
free of any other encumbrances which may affect said interest. The offer shall run with
the land in favor of the People of the State of California, binding all successors and
assignees, and shall be irrevocable for a period of 21 years, such period running from the
date of recording. The recording document shall include legal descriptions of both the
applicant's entire parcel(s) and the easement area.

5. 1. Prior to the issuance of the coastal
development permit, the applicant shall submit for the review and written approval of the
Executive Director, final drainage and runoff control plans for the project , approved by
the City of Carlsbad and reviewed in consultation with the Department of Fish and Game
and designed by a licensed engineer qualified in hydrology and hydraulics, which would
assure no increase in peak runoff rate from the developed site over runoff from the natural
site, as a result of a ten-year frequency storm over a six-hour duration (10 year, 6 hour
rainstorm). The plan shall document that runoff from the impervious surfaces of the site
will be collected and discharged at a non-erosive velocity and elevation. Energy
dissipating measures at the terminus of any proposed outflow drains shall be constructed.
Any vegetation removed to install such measures shall be replanted with native
vegetation.. The applicant shall also submit a written commitment indicating that all
devices shall be installed and maintained by the applicant in accordance with the approved
plan.

6. . Prior to the issuance of the coastal development
permit, the applicant shall submit, for the review and written approval of the Executive
Director, final grading plans, approved by the City of Carlsbad which shall be subsequently
implemented and conform to the following requirements:
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a) No grading activities shall be allowed during the rainy season (the period from
November 15 to March 31st of each year). All disturbed areas will be replanted
immediately following grading and prior to the beginning of the rainy season. The
applicant shall undertake the development in accordance with the approved
gradi  and erosion control plan. Prior to commencerient of any grading activity,
the applicant shall submit a grading schedule to the Executive Director.

b) The installation of temporary and permanent runoff and erosion control devices
shall be developed and installed prior to or concurrent with any on-site grading
activities.

c¢) All areas disturbed, but not completed, during the construction season, including
graded pads, shall be stabilized in advance of the rainy season. The use of
temporary erosion control measures, such as berms, interceptor ditches,
sandbagging, filtered inlets, debris basins, and silt traps shall be utilized in
conjunction with plantings to minimize soil loss from the construction site.

7. . Prior to the issuance of the coastal development
permit, the applicant shall submit for the review and written approval of the Executive
Director, a clapper rail protection plan which has been developed in consultation with the
Department of Fish and Game. The plan shall document that no construction activities
shall be allowed during the breeding season of the light-footed clapper rail within the
wetlands adjacent to the project site. Project construction shall be prohibited during the
breeding season, March 1 through August 1, unless a focused survey for the clapper rail is
conducted immediately prior to project construction and determines that no clapper rails
were observed during the study.

The wetlands buffer area shall be staked and flagged in the field by a licensed surveyor and
shall be shown on the submitted clapper rail protection plan. A minimum of three notices
shall be posted within this area to specify that this area is off-limits to construction
activity.

8. . Prior to the issuance of the
coastal development permit, the applicant shall submit for the review and written approval
of the Executive Director, in consultation with the Department of Fish and Game, a
revised landscape/lighting/exterior treatment plan, approved by the City of Carlsbad,
which shall incorporate the following:

a. . No copper roof or concrete block materials are

permitted. The proposed residence and garage/second unit shall utilize colors and
building materials with earth tone colors (deep shades of green brown and gray
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with no white or light shades, and no bright tones) to minimize the development’s
contrast with the surrounding scenic area.

b. Lighting. An exterior lighting plan shall be submitted, developed in consultation
with the Department of Fish and Game, which indicates all exterior lighting shall
include a combination of low-level lights and shields to minimize the amount of
light entering the adjacent wetlands and wetland buffer area.

c. Revised Landscaping Plans. The plan shall indicate the type, size, extent and
location of all plant materials, the proposed irrigation system and other landscape
features and be subject to review by the Department of Fish and Game. The
landscaping plan shall consist of native, drought-resistant landscaping acceptable
to the Executive Director in consultation with the Department of Fish and Game.

1. The revised landscape plan shall indicate the placement of a minimum of
one specimen size tree (24-inch box minimum) for every 10 feet of pad area
lagoonward of the proposed building sites and arranged to maximize screening
of the structures from views from Buena Vista Lagoon, its public trail, Old
Highway 101 and the railroad. A minimum of 8-trees shall be provided
lagoonward of the building pad for Parcel A.

2. At maturity the trees shall approximate the height of the roofline of the
residences.

3. The required trees shall be planted within 60 days of completion of
residential construction and be maintained in good growing condition for the
life of the residences. Maintenance requirements to assure no blockage of
public views must be incorporated into the approved plan.

4. The plan must also indicate non-native plant species shall be removed
from the wetland buffer area and the wetland buffer area shall be revegetated
with a hydro-mulched coastal sage scrub seed mix.

The permittee shall undertake development in accordance with the approved final plans.
Any proposed changes to the approved final plans shall be reported to the Executive
Director. Proposed changes to the approved final plans shall not occur without a Coastal
Commission-approved amendment to this coastal development permit unless the
Executive Director determines that no amendment is required.

V. Findings and Declarations.

The Commission finds and declares as follows:
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1. Detailed Project Description. Proposed is the construction of a 2,713 sq.ft.
residence, consisting of two-stories over 30 feet tall, and features a copper-colored metal
roof and concrete block walls. Also proposed is a 1,633 sq.ft., 35-foot high garage with a
577 sq.ft. second unit above. Estimated grading quantities include 75 cubic yards of cut
and 75 cubic yards of fill to be balanced on-site. Also proposed is off-site private access
improvements, the replacement of gate and fencing on the site. The proposed project site
is made up of two lots comprising 2.6 acres located along the south shore of Buena Vista
Lagoon, west of the AT&SF Railroad and north of Mountain View Drive in northern
Carlsbad. The project site is covered with disturbed shrub habitat. There are no steep
slopes or native vegetation on the project site. Fresh water marsh occurs on the northwest
and eastern boundaries of the site below the rip-rap line. The property is vacant and an
existing unimproved lagoon trail is located along its western edge and continues to circle
the site like a loop. The AT&SF railroad right-of-way lies to the east of the site, and
multi-family housing is located to the south of the project site. The site is designated
Residential Low (RL, 0-1.5 du/ac) and zoned R-1-30,000 in the certified Mello II LCP.

2. Visual Resources. The previously cited visual resource policies of the Mello II LUP
provide for the protection of scenic coastal areas and for the compatibility of existing and
new development. The project site is in an area of scenic beauty as it lies at approximately
12 MSL adjacent to the Pacific Ocean, Buena Vista Lagoon and its associated open water
and freshwater marsh habitats. The project site is an approximately 2.6-acre vacant and
flat parcel that sits in the lowlands near the mouth of the south shore of Buena Vista
Lagoon. It is bordered by the lagoon to the north and west and a freshwater marsh to the
east with residential development to the south at higher elevations.

While existing apartment and condominium structures located south of the subject site
present an urban backdrop, when looking west from old highway 101 across the project
site to the ocean, the unique setting of this area was not considered by the City in its
approval. Although ocean views would not be significantly altered by this project (except
from passenger trains on the adjacent rail line), the City approved residential structures
that are large and as such will “stand out”at this location. The bulk and scale of the
proposed 30 - 35 foot high structures is out of character with this unique, low-lying site
given its proximity to the lagoon and ocean. In addition, the proposed development
includes a copper colored roof and a concrete block wall facade.

Policies 3-2 and 8-1 of the Mello II LUP require that new development be visually
subordinate to its setting. The Commission finds that the project, as proposed, is out of
character with its setting and is inconsistent with the policies. It would be visible from a
number of public locations (beach, railroad, and Old Highway 101 from City of Oceanside
and near the Carlsbad pump station to the east of the site) and is not appropriate for its
lagoon setting. In that regard, the Commission finds the proposed residence and
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garage/second unit must be redesigned to be no higher than 25 feet high. This height is
consistent with the San Malo residential project, located immediately north of the project
site across the lagoon in the City of Oceanside, which is known not only for its French
Normandy architecture but for its modest scale which makes it subordinate to the
ocean/lagoon setting. In several other permit decisions in Carlsbad, the Commission has
also required a 25-foot height limit ¢o reduce the visual impacts of new development.
These actions primarily concerned larger residential subdivisions in the Aviara and Sammis
Property projects on Batiquitos Lagoon in southern Carlsbad. While this project is of less
intensity, it nonetheless has a great visual impact on the surrounding environs of Buena
Vista Lagoon. For that reason, the Commission finds the height reduction is warranted.
As such, Special Condition #1 requires revised plans that limit project height to 25 feet
high: Additionally, Special Condition #8 requires building materials/colors to be
subordinate to the lagoon setting by requiring the proposed residence and garage/second
unit shall be painted with earth tone colors (deep shades of green brown and gray with no
white or light shades, and no bright tones) to minimize the development’s contrast with
the surrounding scenic area. The height reduction and color changes will result in a
smaller, less visually obtrusive project that is compatible with its setting. Special
Condition #2 requires the entirety of the property - which includes the other .72 acre
adjacent lot under the applicant’s ownership - to be subject to the above provisions in the
form of a deed restriction. This restriction is necessary to insure future property owners
are aware of condition requirements.

The applicant has submitted a landscaping plan that indicates a number of non-native trees
and shrubs would be planted. These trees and shrubs may be noxious or invasive to the
existing sensitive habitat area surrounding the project site. Special Condition #8 requires
that a landscaping plan be developed in consultation with the Department of Fish and
Game. The Commission further finds that landscaping upland of the buffer shall be
designed to mitigate the visual impact of the structures as viewed from the lagoon and
public access trail, while preserving views from the homes. the natural character of the
surrounding environment (i.e., non-invasive or noxious). The revised landscape plan shall
indicate the placement of a minimum of one specimen size tree (24-inch box minimum) for
every 10 feet of pad area lagoonward of the proposed building sites and arranged to
maximize screening of the structures from views from Buena Vista Lagoon and its public
trail and Old Highway 101 and the railroad. A minimum of 8-trees shall be provided
lagoonward of the building pad and be compatible with the existing lagoon environment.
At maturity the trees must approximate the height of the roofline of the residences. The
revised landscape plan must include provisions requiring the trees to be planted within 60
days of completion of residential construction and be maintained in good growing
condition for the life of the residences . Maintenance requirements must also be provided
to assure no blockage of public views.
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In summary, as required to redesign proposed residential development to be subordinate
to its lagoon setting to be no higher than 25 feet in height and that building materials and
colors be earth-tone colors, and that appropriate screening vegetatior: is provided to
further reduce the visual impact of the proposed project, the Commission finds the

proposed project can be found consistent with the visual resource protection policies of
the certified LCP.

3. Public Access/Recreation. Both the certified LCP and the Coastal Act contain
policies protecting physical access to the beach and ocean. Policies 7-3 and 7-6 of the
LUP and Section 30212 of the Coastal Act require that access to and along the shoreline
be maintained. The subject site is located between the first public roadway and the sea at
the ocean entrance to Buena Vista Lagoon. There is evidence of use of a trail on the site.
There is a system of trails on the applicant’s property which together form a loop around
the subject property. These trails are well-worn footpaths which appear on numerous
aerial photographs dating back to 1972. Presently, based on these existing paths, it
appears that access to this loop trail is from the ocean and from an informal path to the
east through the fresh water marsh from Carlsbad Blvd and next to tennis courts on
Mountain View Drive.

In CDP #6-83-51, the Commission approved the subdivision of the property immediately
adjacent to and south of the subject site. The permit allowed subdivision of a 7.65 acre
parcel into three lots and construction of 14 condominiums (ref. exhibit #6). Inits
approval of CDP #6-83-51, the Commission required Lot 3, the lot over which the
applicant must take access to get to the project site, to be reserved as open space through
an offer to dedicate an open space easement. In its open space easement condition, the
Commission prohibited all development except for development needed to allow for
vehicle access across Lot 3 to the lagoon weir and for public projects that were planned
on this low-lying area, including wetland restoration and possibly as a depository site for
beach replenishment projects. The condition did not recognize any private vehicular
access across Lot 3 which is needed for the applicant to get to the project site. However,
the applicant has demonstrated the right of private vehicular access across Lot 3 to the
project site through an easement that was initially granted in 1971 and then recorded again
n 1984. Inits approval of CDP 6-83-51, the Commission also required a public access
easement over the entirety of Lot 3. Neither the offer to dedicate an easement for public
access nor the offer to dedicate an open space easement have been accepted by a public
agency or private association. The City’s decision on this project formalizes lateral access
along the lagoon but does not address how the public will access the trail, lagoon and
ocean from Mountain View Drive. Section 30212 of the Coastal Act and Policy 7-6 of
the LUP require that vertical access to and along the shoreline be provided where
appropriate. The City’s action failed to provide public vertical access from Mountain
View Drive to the ocean and the shore of the lagoon which is inconsistent with these
provisions. As such, the Commission finds that replacement of the existing manual gate
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with a new electric gate will give the impression that this area is private which could
further limit access by the public, inconsistent with Coastal Act and LCP policies.

As stated the policies of the Coastal Act and the Mello IT LCP protect public access both
to and along the shoreline, including the shoreline of Buena Vista Lagoon. Policies 7-3
and 7-6 specifically provide that access shall be provided along and near Buena Vista
Lagoon on the applicant’s property. The City’s approval secured the access path
identified in Policy 7-6 by requiring the applicant to dedicate an easement over the existing
trail near the water’s edge. The Commission’s requirement mirrors that approved by the
City in Special Condition #4 and provides that the easement shall be located along the
entire width of the property along the Buena Vista Lagoon shoreline as shown on the site
plan dated 7/17/98.

In addition, the Commission finds additional steps must be taken to preserve and protect
existing public access opportunities consistent with the above LUP policies. For example,
the applicant is proposing the installation of 42” high chain link fencing across the required
100 foot setback (exhibit 7). The applicant is also proposing the installation of a time-lock
gate within this fence which would extend across the existing trail and be open from dawn
to dusk. Intwo recent decisions by the Commission in Carlsbad (CDP 6-96-159, Cade/
and LCPA 1-98A, Poinsettia Properties Specific Plan), the Commission found that time
lock gates were inappropriate. In its action to prohibit them, the Commission found that
unrestricted public access was warranted for coastal visitors to be able to access coastal
resources. Time lock gates are also subject to mechanical failures and vandalism which
limit their effectiveness. In the former decision, the Commission allowed the applicant
security fencing at the upper limit of a habitat buffer to protect against vandalism. In this
way both public access and private security was maintained. This case is similar in that the
Commission is allowing the applicant to fence the site for security reasons but is not
allowing fencing or gates that would preclude existing public access. Special Condition #1
requires that the gate and fence be deleted so that the public access trail will remain open
at all times along the shoreline of Buena Vista Lagoon.

The applicant is also proposing the installation of 6’ high chain link fencing and vegetation
on the eastern portion of the site around the access turnaround. Again, fencing at this
location could preclude continued movement by the public. Presently, there is a foot path
that provides access along the eastern portion of the project site in the 100-foot habitat
setback. While the Commission recognizes the need for the setback, it also recognizes
that historic public use has occurred along this portion of the trail. Policy 7-3 of the Mello
IT LUP requires that access be maintained in this area consistent with resource protection.
For this reason the Commission is requiring in Special Condition #1 that the applicant
submit a fence plan which provides fencing such that the public will not be precluded from
using this area as they have in the past. Implementation of this condition will require that
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passage through a portion of the fence be provided so that the trail in the eastern buffer
will remain accessible for public use.

As noted, access to the project site must come over a lot which is not under the
applicant’s ownership (Lot 3). Presently, a gate precludes public access over this lot from
Mountain View Drive. In 1983, the Commission approved a public access easement over
this lot. Thus, the present situation is inconsistent with the Commission’s previous
approval. The applicant desires to replace this gate with an electric gate, but does not
include a provision for public pedestrian access. The Commission finds that replacement
of the existing manual fence with a new electric gate will give the impression that this area
is private and would further limit access by the public, inconsistent with the public access
policies of the Coastal Act and the LCP. In summary, as required to revise fencing and
gating plans and record a lateral access easement, the Commission finds the project will
not have adverse public access impacts. Only as conditioned, can the Commission find the
proposed project in conformance with the access policies of the certified Mello IT LCP and
the Coastal Act.

4. Environmentally Sensitive Habitat Areas. The project site is an approximately 2.6-
acre vacant and flat parcel that sits in the lowlands near the mouth of the south shore of
Buena Vista Lagoon. It is bordered by the lagoon to the north and west and a freshwater
marsh to the east. Coastal lagoons offer habitat and a resting place for many sensitive
plants and animals, including the endangered light footed clapper rail which resides in the
freshwater marsh immediately adjacent to the applicant’s site. In recognition of these
resources, the certified LCP establishes development setbacks from the resource and
requires these setbacks to be reserved as open space. Special Condition #3 requires
development setbacks from both the open waters of Buena Vista Lagoon and its
associated freshwater marsh.

In its findings for approval, the City found that the project was consistent with the
certified Mello II Coastal Resource Protection Overlay Zone (Chapter 21.203 of the
zoning ordinance) in that the project would adhere to the City’s Master Drainage and
Storm Water Quality Management Plan and Grading Ordinance to avoid increased runoff
and soil erosion, no steep slopes or native vegetation is located on the subject property
and the site is not located in an area prone to landslides, or susceptible to accelerated
erosion, floods or liquefaction. The adjacent Buena Vista Lagoon wetlands have been
delineated and the project has been designed to include a minimum 100 foot setback
between the wetlands and all structures. The developer has been conditioned to record an
open space deed restriction over the entire wetland buffer setback area and to make an
irrevocable offer of dedication of the wetlands buffer to the California Department of Fish
and Game.
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The Commission finds that similar provisions are necessary as part of this coastal
development permit. That is, the Commission finds an open space deed restriction over
sensitive areas of the site is warranted. Special Condition #3 requires the restriction shall
prohibit any alteration of landforms, erection of structures of any type and removal of
vegetation, except as permitted herein, for any purposes in the proposed buffer areas as
shown on the site plan dated 7/17/98 (Exhibit 8). Also, removal of the fence within the
buffer is necessary because it could limit wildlife movement and provide a predator perch.

Several policies of the certified LCP also require that project construction not indirectly
adversely impact coastal resources by way of erosion and sedimentation. The Commission
finds in Special Condition #5 that final drainage and runoff control plans must be
submitted to assure no increase in peak runoff rate from the developed site over runoff
from the natural site, as a result of a ten-year frequency storm over a six-hour duration (10
year, 6 hour rainstorm). The plan shall document that runoff from the impervious surfaces
of the site will be collected and discharged at a non-erosive velocity and elevation.

A sedimentation catch basin is proposed on the southeast corner of the site to direct
surface runoff to the east of the site within the freshwater marsh which is part of Buena
Vista Lagoon. Policy 3-2 of the Mello II LUP provides that no direct discharges to the
lagoon can occur without approval of the Department of Fish and Game. Therefore,
Special Condition #5 requires the applicant to consult with the Department of Fish and
Game to ensure drainage in this sensitive area can be found consistent with Policy 3-2 of
the Mello II LCP.

Also, in Special Condition #6 the Commission finds that although there is only minor
grading being proposed (i.e., 75 cubic yards of balanced grading) based on the location
and the surrounding resources, final grading plans must be submitted which indicate no
grading activities shall be allowed during the rainy season (the period from November 15
to March 3 1st of each year). Typically, the rainy season begins on October 1 of any year;
however, because of wildlife concerns, the rainy season restriction can be extended to
November 15 in this case. Also, all disturbed areas will be replanted immediately
following grading and prior to the beginning of the rainy season. The installation of
temporary and permanent runoff and erosion control devices shall be developed and
installed prior to or concurrent with any on-site grading activities.

Finally, as noted, a nesting pair of clapper rails is known to exist within the freshwater
marsh area located immediately east of the project site. The Commission is requiring that
development be setback 100-feet from this marsh and that this setback be secured
through an open space deed restriction. Additionally, as further protection to this
endangered species and as requested by the Department of Fish and Game, the
Commission is requiring in Special Condition #7 that no construction activities be allowed
during the breeding season of the light-footed clapper rail within the wetlands adjacent to

Exhibit 22



A-6-CII-98-98
Page 24

the project site. Thus, project construction shall be prohibited during the breeding season,
March 1 through August 1, unless a focused survey for the clapper rail is conducted
immediately prior to project construction and determines that no clapper rails were
observed during the study. Special Condition #8 requires an exterior lighting plan shall
also be submitted which indicates all exterior lighting will include a combination of low-
level lights and shields to minimize the amount of light entering the adjacent wetlands and
wetland buffer area. Further, the wetlands buffer area shall be staked and flagged in the
field by a licensed surveyor. A minimum of three notices shall be posted within this area
to specify that this area is off-limits to construction activity. In summary, as conditioned
to mitigate project related impacts to surrounding resources through the provision of
habitat buffers preserved as open space and an appropriate location for project drainage,
the Commission finds the project consistent with the resource protection policies of the
Coastal Act and the Mello II LCP.

In summary, the Commission finds that with 100-foot habitat setbacks on the east and
west sides of the site to be secured through an open space condition, a public access
easement on the south side of Buena Vista Lagoon, revised plans that indicate the
proposed residential development will be redesigned to be subordinate to its lagoon setting
by being no higher than 25-feet high and that building materials and colors be earth-tone
colors, that existing public trails on the site be preserved so as to not preclude existing
public rights, that fencing and gating plans be revised to not adversely affect public access,
that grading, drainage and runoff control plans be submitted to ensure that downstream
resources will not be indirectly affected from proposed development and that a clapper rail
protection plan be implemented which ensures this endangered avian will not be adversely
affected from residential development in this scenic and sensitive area the project can be
found consistent with all applicable Coastal Act and Mello IT LCP provisions. Only as
conditioned above is the proposed project consistent with the resource protection policies
of the certified LCP.

5. Local Coastal Planning. Section 30604(a) also requires that a coastal development
permit shall be issued only if the Commission finds that the permitted development will not
prejudice the ability of the local government to prepare a Local Coastal Program (LCP) in
conformity with the provisions of Chapter 3 of the Coastal Act. In this case, only as
conditioned, can such a finding be made.

As noted above, the project as submitted has been found inconsistent with a number of
Coastal Act and LCP policies. As conditioned, the project will establish open space and
public access easements to protect existing coastal resources and public trails, control
runoff to mitigate any potential sedimentation of the adjacent lagoon, and provide
adequate landscaping and design revisions to preserve the scenic amenities of the area.
The proposed project is also consistent with the land use designation and density
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permitted in the LCP. Therefore, the Commission finds project approval, as conditioned,
will not seriously prejudice the implementation of the Carlsbad LCP.

6. Consistency with the California Environmental Quality Act (CEQA).
Section 13096 of the Commission's Code of Regulations requires Commission approval of
Coastal Development Permits to be supported by a finding showing the permit, as
conditioned, to be consistent with any applicable requirements of the California
Environmental Quality Act (CEQA). Section 21080.5(d)(2)(A) of CEQA prohibits a
proposed development from being approved if there are feasible alternatives or feasible
mitigation measures available which would substantially lessen any significant adverse
effect which the activity may have on the environment.

The proposed project has been conditioned in order to be found consistent with the visual
resource, public access and environmentally sensitive habitat policies of the Coastal Act
and the certified LCP. In this case, there are no feasible alternatives available which can
lessen the significant adverse impact the project will have on public views, public access
and the environment. The proposed conditions addressing landscaping, fencing, gating ,
building design and protection of public access and environmentally sensitive habitat, will
minimize all adverse environmental impacts. As conditioned, there are no feasible
alternatives or feasible mitigation measures available which would substantially lessen any
significant adverse impact which the activity may have on the environment. Therefore, the
Commission finds that the proposed project is the least environmentally-damaging feasible
alternative and can be found consistent with the requirements of the Coastal Act to
conform to CEQA.

STANDARD CONDITIONS:

1. Notice of Receipt and Acknowledgment. The permit is not valid and development
shall not commence until a copy of the permit, signed by the permittee or authorized
agent, acknowledging receipt of the permit and acceptance of the terms and
conditions, is returned to the Commission office.

2. Expiration. If development has not commenced, the permit will expire two years from
the date on which the Commission voted on the application. Development shall be
pursued in a diligent manner and completed in a reasonable period of time.
Application for extension of the permit must be made prior to the expiration date.

3. Compliance. All development must occur in strict compliance with the proposal as set

forth below. Any deviation from the approved plans must be reviewed and approved
by the staff and may require Commission approval.
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4. Interpretation. Any questions of intent or interpretation of any condition will be
resolved by the Executive Director or the Commission.

5. Inspections. The Commission staff shall be allowed to inspect the site and the
development during construction, subject to 24-hour advance notice.

6. Assignment. The permit may be assigned to any qualified person, provided assignee
files with the Commission an affidavit accepting all terms and conditions of the permit.

7. Terms and Conditions Run with the Land. These terms and conditions shall be
perpetual, and it is the intention of the Commission and the permittee to bind all future
owners and possessors of the subject property to the terms and conditions.
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The Planping Commission {inds that the Mitigated Negative Declaration CDP 97-59
reflects the independent judgment of the Planning Commission of the City of Carlsbad.

All necessary public improvements have been provided or will be required as conditions
of approval.

The Developer has agreed and is required by the inclusion of an appropriate condition to
pay a public facilitics fee. Performance of that contract and payment of the fee will
enable this body to find that public facilities will he available concurrent with need as
required by the General Plan.

The project has been conditioned to pay any increase in public facility fee, or new
construction tax, or development fees, and has agreed to abide by any additional
requirements established by a Local Facilities Management Plan prepared pursuant lo
Chapter 21.90 of the Carisbad Municipal Code. This will ensure continued availability of
public facilities and will mitigate any cumulative impacts created by the project.

The project has been conditioned to ensure the building permits will not be issued for the
project unless the District Engineer determines that sewer service is available, and
building cannot occur within the project unless sewer service remains available, and the
District Engineer is satisfied that the requirements of the Public Facilities Element of the
General Plan have been met tnsofar as they apply to sewer service for this preject.

Statutory School fces will be paid to ensure the availability of school facilities in the
Carlsbad Unified School District

Conditions:

l.

9]

Staff is authorized and directed 10 make, or require Developer to make, all corrections
and madifications to the CDP 97-59 document(s) as necessary 10 make them internally
consistent and in conformity with final action on the project. Development shall occur
substantially as shown in the approved Exhibits. Any proposed development different
from this approval, sha!l require an amendment to this approval.

The applicant shall apply for and be issued building permits for this preject
within two (2) years of approval er this coastal development permit will expire
uniless extended per Section 21.201.210 of the Zoning Ordinance.

The Developer shall comply with all applicable provisions of federal, state, and local
ardinances in effect at the time of building permit issuance.

Building permits will not be issued for development of the subject property unless the
District Engineer determines that sewer facilities are available at the time of application
for such sewer permits and will continue 10 be available until time of occupancy.

‘The Developer shall pay the public facilities fee adopted by the City Council on July 28,
1987, (amended July 2, 1991) and as amended from time 10 time, and any development

PC RESO NO. 4352 -3-
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12.

fees established by the City Council pursuant to Chapter 21.90 of the Carlsbad Municipal
Code or other ordinance adopted to implement a growth management system or Facilities
and lmprovement Plan and to fulfill the subdivider’s agreement to pay the public
facilities tee dated May 26, 1998, a copy of which is on file with the City Clerk and is
incorporated by this reference. If the fees are not paid, this application will not be
consistent with the General Plan and approval for this project will be void.

The Developer shall provide proof of payment of statutory school fees to mitigate
conditions of overcrowding as part of the building permit application. The amount of
these tees shall be determined by the fee schedule in effect at the time of building permit
application.

If any condition for constsuction of any public improvements or facilities, or the payment
of any fees in-lien thereof, imposed by this approval or imposed by law on this residential
housing project are challenged this approval shall be suspended as provided in
(GGovernment Code Section 66020. If any such condition is determined to be invalid this
approval shall be invalid unless the City Council determines that the preject without the
condition complies with all requirements of law.

Consistent with subsection 21,203.040(4)(e) of the Carlsbad Municipal Code, no
grading shall be allowed during the winter scason (October 1 - April 1).

This project shall comply with all conditions and mitigation measures which are required
as part of the approved Mitigated Negative Declaration, as contained in Planning
Commission Resolution No. 4331.

Prior 10 the issuance of the building permit, Developer shall submit 10 the City a Notice
of Restriction to be filed in the office of the County Recorder, subject to the satisfaction
ot the Planning Director, notifying all interested parties and successors in interest that the
City of Carlsbad has issued a Coastal Development Permit by Resolution No. 4332 on
the real property owned by the Developer. Said Notice of Restriction shall note the
property description, [ocation of the file comtaining complete project details and all
conditions of approval as well as any conditions or restrictions specified for inclusion in
the Notice of Restriction. The Planning Director has the authority to execute and record
an amendment to the notice which modifies or terminates said notice upon a showing of
good cause by the Developer or successor in interest.

‘T'he Developer shall implement, or cause the implementation of, the CDP 97-59 Project
Mitigation Monitoring and Reporting Program.

Prior to the issuance of a building permit or grading permit (whichever occurs first)
the applicant shall record 2 deed restriction over the entire wetland buffer sethack
area to restrict the property for open space/wildlife uses only, except for a lateral
public access trail as shown on the site plan for CDP 97-59.

PC RESO NO. 4332 -4-
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18.

19.

Prior to the issuance of a building permit or grading permit (whichever occurs
first), the property owner shall submit evidence satisfactory to the Planning
Director that an irrevocable offer of dedication of the wetland buffer area has bcen
made to the California Department of Fish and Game.

Prior to the issuance of building permits, an exterior lighting plan shall be
submitted to the Planning Director for review. All exterior lighting shall include a
combination of low-level lights and shields to minimize the amount of light entering
the adjacent wetlands and wetland buffer area.

Due to the potential presence of the light-footed clapper rail within the wetlands
adjacent to the project site, project construction shall be prohibited during it's
breeding season, (March 1 to August 1), unless a focused survey for the clapper rail
is conducted immediately prior to project construction and determines that no
clapper rails were observed during the survey.

Prior to the issuance of a certificate of occupancy, non-native plant species shall be
removed from the wetland buflfer area and the wetland buffer area shall be rc-
vegetated with a hydro-mulched coastal scrub grass seed mix.

Prior to the issuance of a building permit or grading permit (whichever occurs first)
the applicant shall irrevocably offer to dedicate in perpetuity to the City of Carlshad
4 minimum 25 foot wide public access trail easement over the public access trail
which is shown on the site plan for CDP 97-59.

Prior to the issuance of a building permit or grading permit (whichever occurs first)
the wetlands buffer area shall be staked and flagged in the field by a licensed
surveyor. A minimum of three notices shall be posted within this area to specify
that this area is off-limits to construction aectivity.

If any of the foregoing conditions fail to occur; or if they are, by their terms, to be
implemented and maintained over time, if any of such conditions fail to be so
implemented and maintained according to their terms, the City shall have the right to
revoke or modify all approvals herein granted; deny or further condition issuance of all
future building permits; deny, revoke or further condition all certificates of occupancy
1ssued under the authority of approvais herein granted; institute and prosecute litigation to
compel their compliance with said conditions or seek damages for their violation. No
vested rights are gained by Developer or a successer in interest by the City's approval of
this Coastal Development Permit.

NOTICE

Please take NOTICE that approval of your project includes the “imposition™ of fees,
dedications, reservations, or other exactions hereafter collectively referred to for convenience as
“fees/exactions.”

PC RESQ NO. 4332 -5
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You have 90 days from July 1, 1998 to protest imposition of these fees/exactions. If you protest
them, you must follow the protest procedure set forth in Government Code Section 66020(a), and
file the protest and any other required information with the City Manager for processing in
accordance with Carlsbad Municipal Code Section 3.32.030. Failure to timely follow that
procedure wili bar any subsequent legal action to attack, review, set aside, void, or annul their
imposition.

You arc hereby FURTHER NOTIFIED that your right to protest the specified fees/exactions
DOES NOT APPLY 1o water and sewer connection fces and capacity charges, nor planning,
zoning, grading or other similar application processing or service fees in connection with this
project; NOR DOES 1T APPLY to any fees/exactions ot which you have previously been given
a NOTICE similar to this, or as to which the statute of limitations has previously otherwise
expired.

PASSED, APPROVED AND ADOPTED at s regular meeting of the Planning
Commission of the City of Carlsbad, Califormia, held on the 1st day of July 1998, by the

following vorte, ta wit:

AYES: Chairperson Noble, Commissioners Compas, Heineman, Monroy,
Nielsen, Savary, and Welshons

NOES:
ABSENT:

ABSTAIN;

/g‘ g S, «xélé:

BAILEY NOB‘fF Chairperson
CARLSBAD PLANNING COMMISSION

ATTEST:

Wl 5

MICPMAEL J. MOLZMIL
Planning Director

PC RESO N®. 4332 -6-
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Prepared by:
John C. Levy, Jr.

Prepared for:
California Coastal Commission
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August 25, 1998

RE: Coastal Development Permit (CDP 97-59)
CCC Appeal #A-6-98-98

Enclosures:
1) A letter of protest to Mr. Peter Douglas dated August 25, 1998.
2) My response to coastal staffs substantial issues appeal.
3) Applicant Response to Staff Report.
4) A chronology of CCC Correspondence and Meetings
5) Assorted site maps.
6) Letters of Support for the project and the withdrawal of Appeal #A-6-
98-98.

Dear Commissioners,

I have worked diligently for over three years with the respective resource agencies in an
attempt to build a home for my family adjacent to the Buena Vista Lagoon.

The attached chronology will attest to the facts that this process began on 10/26/95. After
fifteen months of site meetings, biology studies, correspondence, memos, and telephone
conversations the resource agencies and I met on 1/22/97 for our final meeting.

On that day Mr. Bill Ponder, coastal analyst for the CCC was a participant as he had been
for all of the meetings. In that meeting we finally agreed to all of the “conditions of
development for approval.”

These conditions were spelled out in a letter (Exhibit I) and site plan (Exhibit J) from
USF&W dated 2/13/97.

Albeit the conditions were stringent we felt that they were a fair compromise in response
to the agencies’ concerns to biological, environmental, public access and view sheds

questions.

They included:

1) 100’ setbacks on two of our three property boundaries.

2) An irrevocable offer to dedicate to CDF&G a 100’ habitat setback area. This would
include the removal of non native plant materials, applying a native grass seed, and
installing a 6* chain link fence to prevent human or pet intrusion into this sensitive

habitat area.
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3) Dedicate a 25” wide public coastal access trail along the southern shore of the Buena
Vista Lagoon. This would include a 6’ fence along the southern property boundary to
minimize the impact of pets into the marsh and lagoon environments.

4) Install low level lighting on the residence as to minimize it’s impact on wildlife.

5) Due to the breeding season of the light footed clapper rail 1 would be allowed to
construct from 8-1 through 3-1 only.

Because of the setback requirements imposed upon us by the resource agencies it was
required for us to perform a boundary adjustment. If we had not done this it would have
been considered a “taking”.

e On 2/6/97 the CCC was sent (Exhibit L) a memo which included the adjustment plat
for the two lots of the subject property. (Exhibit M). CCC did not comment.

e On 11/4/97 a certificate of compliance (COC) was recorded (Exhibits N&QO) for the
two lots. CCC did not comment.

e On 12/20/97 CDP 97-59 for the property was submitted to the City of Carlsbad. Site
plan (Exhibit P)

e In April of 1998 CDP 97-59 with an associated mitigated negative declaration was
sent to all of the resource agencies for comment. No agency commented including
CCC.

e On 5/12/97 the City of Carlsbad recorded a Notice of Exemption for the boundary
adjustment. CCC did not comment.

e On 7/1/98 CDP 97-59 was heard and approved unanimously by the Carlsbad Planning
Commission. Not a single person from the community attended the meeting nor were
there any protests received from noticing. CCC did not comment.

e On July 27, 1998 at 5:00, the last day of the appeal period we received a notice of
appeal from CCC. We were astonished! Coastal staff had been “part and parcel” to
each and every decision along the way!

Coastal staff’s appeal:
1) Legal site access
2) The requirement for an additional CDP for a boundary adjustment.
3) Public view from the coast highway.
4) Public access to the lagoon.

? Exhibit 24



e On July 31, Bob Sukup and I met with Bill Ponder and Lee McEachem from coastal
staff, and Craig Adams from Commissioners Kehoe’s office to address the reasons for
the appeal. It became extremely obvious that staff had misplaced or lost the
entire file to this very sensitive site. = We supplied them again with all of the
pertinent documents, site maps, and photographs, in an attempt to resolve this issue
at the staff level.

e On August 11, 1998 Commissioner Kehoe asked local staff to withdraw the appeal.
In a conversation with Mayor Lewis of Carlsbad Ms. Kehoe stated that “/ocal staff
had misrepresented the facts of the appeal to her and she wished to withdraw her

appeal”.

e On August 14*, 1998 Mayor Lewis states in a letter to Ms. Kehoe (Exhibit Q) that
we have met all of the conditions of the LCP, and he asks her to withdraw her appeal.

e On August 17, 1998 Bill Ponder states in a telephone conversation with me. “7 feel
really bad about this whole thing, and it is my feeling that you are in full compliance
with the LCP”.

I had been led to believe that we had addressed all of the issues for the appeal.

August 21, 1998, I received a telephone call from Mr. Ponder stating that staff will be
continuing the appeal with substantial issues, and a de novo hearing.

When I asked what the “substantial issues” were, he informed me as to the following:

1) Incompatibility of building materials including the copper roof.

2) Reduce the height of the residence from 31’ to 25°. This would result in an
entire redesign and engineering of the residence.

3) Eliminate the USF&W conditioned 6 fence along the northern lagoon setback.

4) Create a pedestrian path in the USF&W conditioned wildlife setback area.

5) Place a pedestrian gate at Mountain View on a piece of land that is owned by
an adjacent neighbor.

All of these “substantial issues” had never been discussed prior to 8/21/98 as a condition
for development. More importantly two of the them are completely contrary to the
conditions placed upon us by USF&W and our consulting biologist recommendations.
Finally they were conditioning us to construct a public access pedestrian gate on a

neighbor’s property!

The irony of this process is this.
1) Coastal staff was involved in each decision, and every meeting and kept
apprised of every development.
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2) They were active participants in the 1/22/97 conditions for development
meeting with all of the resource agencies.

3) They were sent a memo and site plan on 2/6/97 as to the boundary adjustment
per the conditions of the resource agencies.

4) They were kept apprised of the certificate of compliance recorded 11/4/97.

5) They never commented on the mitigated negative declaration in April, 1998
during the resource agency review period.

6) They did not comment of the Notice of Exemption for the lot line adjustment
recorded by the City of Carlsbad on 5/21/97.

7) They did not comment during the eight month processing and issuance of CDP
97-59.

8) They elect to appeal CDP 97-59, although they have lost virtually every piece
of documentation to the site!

Q) When Commissioner Kehoe asked staff to withdraw the appeal because “the
facts of the appeal were misrepresented to her”, they declined to do so!

10) On 8/21 I am informed of what the “new substantial issues” are to be,
although they have never been raised before this date.

Commissioner, today is Tuesday August 25, 1998, and I still do not have the staff report.
As you know it is essential that I respond to the substantial issues” in writing no later
than 8/28/98 for your review.

Unless three commissioners elect to verbally hear my arguments at the meeting, the entire
appeal will be based upon staffs ‘substantial issues staff report” and my written response

to them.

Faimess in the process would dictate that I would have the opportunity to prepare my
response to a fifteen page report in less than one day! Staff has had 30 days to prepare
their argument.

I ask the following:
1) That this appeal be withdrawn.
2) If my written response is not compelling enough for withdrawal than the
Commissioners vote to allow an open discussion.
3) If “substantial issues” are found then the “de novo” hearing be commenced
immediately.

Commissioner, I am faced with the following hardships:
1) I have sold my current home in anticipation of breaking ground 8/15.
2) I have finished engineered plans ready to pull a permit.
3) I have a loan commitment for construction.
4) I have hired a building supervisor.

4
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5) Ihave retained a general building contractor

6) I have commitments to various subcontractors.

7) 1have met all of the conditions of the LCP.

8) I was issued CDP 97-59 per the City of Carlsbad.

9) I am limited to a building window of 8/1 through 3/1 due to the light footed
clapper rail.

In closing I ask for you to withdraw the appeal and substantial issues. I have complied
with all of the resource agencies conditions to development. Even if there are “substantial
issues” found they are of a technical nature. The bottom line is what conditions would be

changed in the process?
My family should not be held hostage, and delayed by an agency that was an active

participant in the placing of those conditions.

Thank you for your consideration.

Si

Ay

ohn C. Levy Jr.
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Applicants Response to Staff Report

V. FINDINGS ON SUBSTANTIAL ISSUE

1. Project Description. Construction of a 30-foot high, 2,713 sq.ft. single family
residence and a 35-foot high, 1,633 sq.ft., detached garage with a 577 sq.ft. second unit
above on one lot of a 2.6 acre site. Estimated grading quantities include 75 cubic yards of
cut and 75 yards of fill to be balanced on-site. Also proposed is off-site private access
improvements, the replacement of a gate and fencing on the site. The 2.6 acre project site
is comprised of 2 lots located along the south shore of Buena Vista Lagoon, west of the
AT&SF Railroad and north of Mountain View Drive in northern Carlsbad.
Incorrect: The proje 5. There is a adjoining vacant lof that is ot part
of CDP-97-59 that represents .7 acres. The project site is vacant and is covered with
disturbed shrub habitat. There are no steep slopes or native vegetation on the project site.
Fresh water marsh occurs on the northwest and eastern boundaries of the site below the
rip-rap line. An existing unimproved lagoon trail is located around the outer edge of the
property running from its western edge and continuing to circle the site like a loop. The
AT&SF Railroad right-of-way lies to the east of the site, and multi-family housing is
located to the south of the project site. The site is designated Residential LOW (RL, 0-1.5
du/ac) and zoned R-1-30,000 in the certified Mello I LCP.

2. Protection of Visual Resources. The project site is located at the confluence of the
mouth of Buena Vista Lagoon and the Pacific Ocean at the boundary between the cities of
Carlsbad and Oceanside. Although there is existing development in the area, because of
the site’s unique setting adjacent to the lagoon, it is like no other site in Carlsbad. Open
waters of Buena Vista Lagoon are on the west side to the site with some rip-rap on the
banks, fresh water marsh associated with lagoon environs occurs on the northwest and
eastern boundaries of the site below the rip-rap line. The property is vacant and an
existing unimproved lagoon trail is located along its western edge and circles the site like a
loop.

The following policies and goals of the certified Mello II LCP address protection of public
views and are applicable to the proposed development:

Policy 8-1

The Scenic Preservation Overlay Zone should be applied where necessary
throughout the Carlsbad Coastal Zone to assure maintenance of existing views and
panoramas. Sites considered for development should undergo individual review to
determine if the proposed development will obstruct views or otherwise damage
the visual beauty of the area. The Planning Commission should enforce
appropriate height limitations and see-through construction as well as minimize
any alterations to topography:
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In fact thls site’ : : o
only part of Carlsbad that has adapted thzs zoning ordinance is the El Cammo

Real Corridor.

Policy 3-2 of the Mello IT LCP also requires that development be clustered to preserve
open space for habitat protection which also serves to minimize the visual impacts of new
development.

The proposed 2.713 sq.ft. residence is over 30 feet tall consists of two-stories, and
features a copper-colored (77 : ] of) metal roof and concrete block
walls. Also proposed is a 1,633 sq. ﬁ w1th a 577 sq.ft. second unit above that will be 35
feet in height. Second dwellmg units are addressed in the City’s LCP. As approved in the
LCP, such units are allows by right subject to restrictions on size (650 sq.ft. maximum),
affordability, etc. Second units must also meet all the requirements of the local coastal
program, with the exception of base density.

The subject site is visible from the beach, the railroad and portions of Old Highway 101
(Carlsbad Boulevard) which is des1gnated asa Scemc Road in the LCP
1he west the.;f' ews : : b

Old nghway 101 is heavily used by beachgoers to get to the beaches of northern
Carlsbad. Existing cattails and the elevated railroad berm are high enough to block views
to the west from the portion of Old Highway 101 that is along side the site. The site is
however, visible both from the highway as it descends south from the City of Oceanside
into Carlsbad and at a point close to the Buena Vista Lagoon pump station going north on

the highway. fr
As noted above the approximately 2.6 acres under the applicant’s ownership constitutes a
unique, low-lying area immediately adjacent to the lagoon where no development has
occurred. As such, the proposed project, consisting of two large structures located
directly adjacent to the lagoon has the potential to adversely impact public views in this
scemc area by presenting a significant structure in an othemnse natural settin

Policy 8-1 of the City’s LCP provides that the Scenic Preservation Overlay Zone should
be applied where necessary to assure to the maintenance of existing views and panoramas,
which requires that sites by evaluated for potential public views that should be preserved
and enhanced. Its purpose is to provide regulations in areas which possess outstanding
scenic qualities or would create buffers between incompatible land uses which enhance the
appearance of the environment and contribute to community pride and community
prestige. The subject site does not represent an infill area but rather should be views as an
extension of development northward at a critical scenic interface between the ocean and
the lagoon which is visible from the Highway 101. Therefore, the site is located in a
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highly scenic area that meets the criteria for application of the Scenic Preservation Overlay
Zone. Incorrect: ‘This site is not in the Scenic Preservation Overlay Zone!

Based on the above, the Commission find that there is a substantial issue as to the
proposed project, as approved by the City and conformity with Policy 8-1 of the LCP. As
approved by the City, the proposed structures are 30 - 35 feet high which will represent a
project that is out of character with settin of t ing lagoon environment..
Incorrect: As stated above all of the surrounding pr i  hills
are in excess of 30" CMC 21,.‘ 0.020 alI s houses ,
with a 3:12 roof pztch I am in full compliance with the LCP.
The LCP requires that appropriate height limitations be enforced. While the proposed
development is within the current required height limit, by allowing the project to extend
to the maximum height limit allowed by zoning, the City failed to recognize the unique
setting where the residence is to be sited. Additionally, the California Department of Fish
and Game has indicated that structures this high at this location could discourage shore
and mlgratmg birds from visiting the area, or act as “predat >s” affecting sensitive
avian species in the area. Unsubst ; ‘documented reports
to this ejfect ‘nor was there_any mention of ,
biological report. Moreover, the proposed exterior treatment includes copper—colored
metal roofs and concrete block walls. These design features will degrade the natural
beauty of this area. That is, the project will “stand out™ rather than blend in
subordmate to the surroundmg natural enwronment

35 and 1 three stories

are many emmples of thzs t)pe of bulk&ng matenals 'utzllzed%m the szm'oundmg area.
Please see accompargfmg photos. Therefore, the Commission finds the project as
approved by the City raises a substantial issue with regard to consistency with the visual
resource policies of the certified LCP.

3. Public Access/Recreation. The Coastal Act contains policies that call for protecting
public access to the coast. The following Coastal Act policies are applicable to the

proposed development.
Section 30210.

In carrying out the requirement of Section 4 of Article X of the California Constitution,
maximum access, which shall be conspicuously posted, and recreational opportunities shall
be provided for all the people consistent with public safety needs and the need to protect
public rights, rights of the private owners, and natural resource areas from overuse.

Section 30211.

Development shall not interfere with the public’s right of access to the sea where acquired
through use or legislative authorization, including, but not limited to, the use of dry sand
and rocky coastal beaches to the first line of terrestrial vegetation.
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Section 30212,

(a) Public access from the nearest public roadway to the shoreline and along the coast
shall be provided in new development projects except where:

(1) It is inconsistent with public safety, military security needs, or the protection
of fragile coastal resources,

(2) adequate access exists nearby, or,

(3) agriculture would be adversely affected. Dedicated accessway shall not be
required to be opened to public use until a public agency or private assocmt'
agrees to accept responsibility for maintenance and liability of the access
Jact the ‘below described zrrevocabl pace
#3) was. reco, ded August 15, 1984 :
accepted by a public agency or private association.

In addition, several policies of the Mello II LCP apply to the project site.

Policy 7-3 - ACCESS ALONG SHORELINE

The City will cooperate with the state to ensure that lateral beach access is
protected and enhanced to the maximum degree feasible, and will continue to
formalize shoreline prescriptive rights. Irrevocable offers of dedication for lateral
accessways between the mean high tide line and the base of the coastal bluffs, and
vertical accessways where applicable, shall be required in new development
consistent with Section 30212 of the California Coastal Act of 1976. There is
evidence of historic public use adjacent to Buena Vista Lagoon. Paths criss-cross
the area near the railroad tracks to the ocean shoreline. Development shall provide
access and protect existing access consistent with the needs to protect the habitat.

Policy 7-6 - BUENA VISTA LAGOON

An access trail shall be provided along the southern shoreline of Buena Vista
Lagoon, page 63) to facllltate Vpubhc awareness of the natural habltatk resources of

are comizizaned by DP-97-59 On (exhibit 4 IOTo protect sensmve resources of
this area, access development shall be limited and designed in consultation w1th the
State Department of Fish and Gam all
of the resource agencies including USF&W, CDF& CC. In permltted
development of properties adjacent to the Lagoon, offers of dedication of lateral
accessways, irrevocable for a term of 21 years, shall be required to be provided to
the City of Carlsbad, State Coastal Conservancy, or other appropriate public
agencies. Such access dedications shall be of at least 25 feet in width upland from
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environmentally sensitive areas and any required buffers thereto. In addition, the
City of Carlsbad, State Coastal Conservancy and Wildlife Conservation Board
shall seek to obtain lateral accessways across developed lands.

The subject site is located between the first public roadway and the sea (reference Exhibit
#1 attached). The beach area to the west of the project site can be reached via a public
access stairway on Ocean Street. To reach the lagoon area immediately adjacent to the
subject site, due to a well-worn path, it is apparent that visitors to this area use a path near
Mountain View Drive which leads behind tennis courts on the adjacent lot and then down
to the lowland area that comprlses the subject proper : ~has

hzstoncally been 7 :

of the proposed electr {rc‘gate The beach and lagoon areas are currently used by walkers
fishermen and naturalists. As noted above, the M 1l ns an areawrde
pathway along the south shoreline of the lagoon.® Thi joned. . :
City of Oceanside is planning pathways on the northern s1de of the lagoon along w1th a
bird sanctuary. The Department of Fish and Game owns properties on the south side of
the lagoon, east of the subject site, an on the north side. Because of its location, the
project site is located at a crucial point in any potential linkage between public beach areas

and the publlc lagoon areas.. Incorr" Th z a is

is lmposszble due 1o tul fs"f wetlwids,

There is evidence of historic public use of this site. This evidence is the existence of a
well-worn path around the perimeter of the site. The path is evident in numerous aerial
photographs of the site taken as early as 1972. In recognition of the existing trail on the
south side of the lagoon, the City has required that the applicant record an offer to
dedicate a public access easement along the south shore of Buena Vista Lagoon, along the
western edge of the site consistent with Policy 7-6 of the Mello IIl LUP. The city’s
approval also required that the development maintain a 100 foot setback from the lagoon’s
edge, consistent with input provided by the resource agencies and LCP requirements.
This 100-foot setback would then function as a wetlands buffer. The existing worn path
on the site is located within the 100- foot wetland buffer. However, the agencies found
that the trail was permitted use within the buffer. In order to further protect the resources,
the resource agencies also required that the applicant construct a fence at the inland edge
of the buffer to keep domestic pets out of the buffer area to protect wildlife that occurs
near the water’s edge. Per USF&W conditions of development 2/13/97 Exhibit 1, J; R.
However, the City’s approval does not address other public access issues raised by the
proposed development.

First, the City’s approval authorized a gate across the sou h
subject of an offer to dedicate a public access easemen
resource agencies at the direction of Southwest Biological S ort..

proposed within a fence on Parcel B (exhibit #7), the other lot under the applicant’s
ownership which is not from dawn to dusk. The Commission found in a recent permit
decision, (Ref. CDP #6-96-159/Cade), that regulating hours of beach access along
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property fronting Agua Hedionda Lagoon through a time lock gate was inappropriate.
The Commission finds that a time-lock gate raises a substantial issue as to conformity with
as the certified LCP as policies 7-3 and 7-6 do not contain a provision which would permit
such a device. On the contrary, both policies recognize public use in the area and provide
for a public trail. The only restrictions the 1'01e i sh ld be
provided without requiring habitat impacts. - ‘
agencies to fence these boundaries to restrict domestic animais from ing the Iagaon
and. marsh habitats. No restrlctlons on what tlme of day access should be restricted are

.speczes The Buena Vista Lagoon on the othe
public use is prohibited within the wate”she

Lagoon site has well documented bzologz Wil
Cade property barders a restaurant t

enwronments at mghl -y y lig 2 my
intruder.  The public access trail along the southern boundary. of the Iagoon ends ina
wildlife habitat marsh that is virtually lmpassable ’Iherefore it-does not create an
ingress/egress to another property as the Cade property does. - Finally because of the
remote nature of this site it has a well documented. htstory of transients; drugs, and gang
activity. Hzerefore compelling public safety issues exist to protect not only the residents
but the wildlife habitat as well.

As noted above, Policy 7-3 of the LUP states that “... There is evidence of historic public
use adjacent to Buena Vista Lagoon. Paths criss-cross the area near the railroad tracks to
the ocean shoreline. Development shall provide access and protect existing access
consistent with the needs to protect the habitat...” Due to the fact that there is historic
use by the public on this site, the City required that the applicant record an offer to
dedicate for the path on the west. However, the City’s decision did not recognize the
remainder of the perimeter path on the site that appears to be historically used by the
public (as noted previously, a well worn path is evident on the site and is also evident in
aerial photos dating back to 1972). In fact they d jological
report and the subsequent resource ‘agencies '
wildlife habitat setback area due 1o the;,_presence oj' a pazr oj Calgforma Izght Jooted
clapperrail’s in the eastern marsh. ~ We are co ted 1 J
1) Remove all non native plant material and seed with a native materlal approved by
CDF&G‘ 3 )
2) Offer to dedicate to CDF&G a 100° wildlife buffer from the édge
marsh.
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domestic.animal presence |

4) Place lzght shields along the southern cul de sac fence to prevent ¢

dzsturbmg the habitat at night. - Additionally limit exterior residence ltghtmg ,fto Jow
creenad lights.

The Clty S approval includes a fence across the 100-foot buffer with a dawn to dusk gate

and a fence from the proposed cul- de-sac to the marsh to the east As such, the Clty s

access consistent wzth the needs to pratec( ‘habitat.
These proposed fences are not needed for security as the entire building area will be

residence which precludes securrzy lzghtmg whzch could warn my fatmly; of a
In addition, such fences close to the lagoon and the marsh may have adverse impacts on
birds and wildlife by restricting movement in the buffer and providing potentla] perches for
birds of prey.. Un.substantzated con]ecture’ This statement is not su B
resource document that pertdins to the site.

In addition, the City’s permit decision did not recognize the public’s use of an existing trail
from Mountain View Drive to the existing trail on the south shore of the lagoon and the
ocean shoreline to the west. 77113 isa m ‘
the tenmis courts on private p ) th 7
adjoins the open space of Jot #3. Conséaently the city would Fawe 16 wixy of
documentmg it. The City’s approval 1nc1uded replacement of an ex1st1ng manually
operated gate with an electric gate near Mountain View Drive for access for the proposed
residence, fire and maintenance vehicular access. The existing fenced and locked gate are
located just off Mountain View Drive on property that is not owned by the applicant.
However, the applicant has a private access easement over the property. The installation
date of the gate is unknown. The fence/gate appears on a 1981 tentative map for a
neighboring project. In addition, representatives of the Clty have verbally stated that it has
been in place since the 1960s. The gate/f in View
Drive to the applicant’s site.- Incorrec side
of the tenmis courts. ( See accompanying p
public vehicular traﬂic since the 1950's!. Pedestrian access has always been along the
eastern side of the tennis courts. This gate is where the apphcant will take access to the
subject site via an existing private access easement. According to the City, it is the only
beach vehicle access in northern Carlsbad and has been used by lifeguard personnel and
city maintenance crews to maintain the lagoon weir which regulates the water level in
Buena Vista Lagoon.

In CDP #6-83-51, the Commission approved the subdivision of the property immediately
adjacent to and south of the subject site. The permit allowed subdivision of a 7.65 acre
parcel into three lots and construction of 14 condominiums (ref. Exhibit #6). In its
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approval of CDP #6-83-51, the Commission required Lot 3, the lot over which the
applicant must take access to get to the pro;ect site, to be reserved as open space through
an offer to dedicate an open space easement. - CAS's ustly
never been accepted by a private association or public orgcmzzaﬁon whlch precludes it’s
legal public access. In its open space easement condition, the Commission prohibited all
development except for development needed to allow for vehicle access across Lot 3 to
the lagoon weir and for public projects that were planned on this low-lying area, including
wetland restoration and possibly as a depository site for beach replenishment projects.
The condition did not recognize any private vehicular access across Lot 3 which is needed
for the applicant to get to the project site. However, the applicant has demonstrated the
right of private vehicular access across Lot 3 to the project site thr. ent that
was initially granted in 1971 and then recorded again in 1984, Prio f the-
offer to- dedicate ‘as open space on 8/15/84. In its approval of CDP 6-83-51, the
Commission also required a public access easement over the entirety of Lot 3. Nelther the
offer to dedicate an easement for public access nor the offer to dedicate an open space
easement have been accepted by a public agency or private association. The City’s
decision on this project formalizes lateral access along the lagoon but does not address
how the public will access the trail, lagoon ocean from Mountain View Drive. Section
30212 of the Coastal Act and Policy 7-6 of the LUP require that vertical access to and
along the shoreline be provided where appropriate. The City’s action failed to provide
public vertlcal access from Mountam Vlew Dr1ve to the trail on the south shore of the

P“bhc “access

As such, the Commission finds that replacement of the existing manual gate with a new
electric gate will give the impression that this area is private which could further hrmt
access by the pubhc 1ncon51stent with Coastal Act and LCP pohcle

In summary, because the proposed fencing and gating plans would adversely affect public
access, the Commission finds the development as approved by the City raises a substantial
issue with regard to consistency with the public access and recreation policies of the
certified LCP and Chapter 3 of the Coastal Act.

4. Environmentally Sensitive Habitat Areas.

Policy 3-2 of the certified Mello II LUP addresses the protection of this environmentally
sensitive area and provides the following;
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Policy 3-2 Buena Vista Lagoon

Developments located along the first row of lots bordering Buena Vista Lagoon
including the parcel at the mouth of the Lagoon (see Exhibit 4.5, Page 61), shall be
designated for residential development at a density of up to 4 dwelling units per
acre. Proposed development in this area shall be required to submit topographic
and vegetation mapping and analysis, as well as soils reports, as part of the coastal
development permit application. Such information shall be provided as a part of or
in addition to any required Environmental Impact Report, and shall be prepared by
qualified professionals and in sufficient detail to enable the City to locate the
boundary of wetland and upland areas and areas of slopes in excess of 25%.
Topographic maps shall be submitted at a scale sufficient to determine the
appropriate developable areas, generally not less than a scale of 1” - 100’ with
topographic contour interval of 5 feet, and shall include an overlay delineating the
location of the proposed project. Criteria used to identify wetlands existing on the
site shall be those of Section 30121 of the Coastal Act and based upon the
standards of the Local Coastal Program Mapplng Regulations, and shall be apphed
in consultation with the State Depart ; :
refer ‘to Pacific Southwest Biologi
resource agencies mcluded in consultation we,

Development shall be clustered to preserve open space for habitat protectio
site has been clustered from 1.9 acres to’ G 1]
Minimum setbacks of at least 100 feet from wetlands shall be requlred in all{
development, in order to buffer such sensitive habltat areas from intrusion. : We:
have conditioned 10 100’ setbacks ori twa of our thrée property bounddries! Such
buffer areas, as well as other open space areas requlred in perrmtted development
to preserve habitat areas, shall be permanently preserved for habitat uses through
provision of an open space easement as a condition of project approval. In the
event that a wetland area is bordered by steep slopes (in excess of 25%) which will
act as a natural buffer to the habitat area, a buffer setback of less than 100 feet in
width may be permitted.

The density of any permitted development shall be based upon the net developable
area of the parcel, excluding any portion of a parcel which is not within wetlands.

Storm drain alignments as proposed in the Carlsbad Master Drainage Plan which
would be carried through or empty in to Buena Vista Lagoon shall not be
permitted, unless such improvements comply with the requirements of Sections
30230, 30231, 30233, and 30235 of the Coastal Act by maintaining or enhancing
the functional capacity of the lagoon in a manner acceptable to the State
Department of Fish and Game.
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Land divisions shall only be permitted on parcels bordering the lagoon pursuant to
a single planned unit development permit for the entire original parcel.

Additionally, the Coastal Resource Protection Overlay Zone, an implementing ordinance
of the City of Carlsbad LCP, contains identical language to Policy 3-2 above with respect
to Buena Vista Lagoon.

Numerous other policies of the LCP provide that new development not contribute to
erosion and sedimentation of sensitive resources, including Buena Vista Lagoon. Policy
4-3 and Policy 4-6 address this issue.

Policy 4-3 - ACCELERATED SOIL EROSION

(A) Areas West of I-S and the existing Paseo del Norte and Along El Camino Real
Upstream of Existing Storm Drains

For areas west of the existing Paseo del Norte, west of I-and along El Camino
Real immediately upstream of the existing storm drains, the following policy shall

apply:

A site specific report prepared by a qualified professional shall be required for all
proposed development, identifying mitigation measures needed to avoid increased
runoff and soil erosion. The report shall be subject to the requirements of the
model erosion control ordinance contained in the appendlx to the Carlsbad Master
Drainage Plan (June, 1980), and to the add1t10na1 nts contalned herein.

The contents addressing these issues are found in’ ' eport 8/15/96.

Such mitigation shall become an element of the pro;ect and shall be installed prior
to initial grading. At a minimum, such mitigation shall require construction of all
improvements shown in the Master Drainage Plan for the area between the project
site and the lagoon (including a debris basin), as well as : restriction of grading
activities to the months of April through September of each year; revegetation of
graded areas immediately after grading; and mechanism for permanent mamtenance
if the City declines to accept the respon51b111t the
only grading that will be requirec s sites.
drainage improvements may be through formatlon of an assessment district, or
through any similar arrangement that allots costs among the various landowners in
an equitable manner.

Policy 4-6 - SEDIMENT CONTROL PRACTICES

Apply sediment control practices as a perimeter protection to prevent off-site
drainage. Preventing sediment from leaving the site should be accomplished by
such methods as diversion ditches, sediment traps, vegetative filters, and sediment
basins. Preventing erosion is of course the most efficient way to control sediment
runoff. ‘We have proposed. -and will imcorpordte, a- sedimentation basin
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fossil filter to prevent contamin e 15V
hardscape proposed for the site. In fact the drzveway easementhll be DG in 2 lieu
of concreéte or asphalt. Addmonally the site is very ﬂat with sandy soil.  We
with are conditioned to - 100" setbacks on two of the three boundaries, therefore
accelerated soil erosion is extremely unIzker

The 2.6 acre project site consists of two lots located along the south shore of Buena Vista
Lagoon, west of the AT&SF Railroad and north of Mountain View Drive in northern
Carlsbad. The site is' 1.9 acres. The project site is covered with disturbed shrub habitat.
There are no steep slopes or native vegetation on the project site. Fresh water marsh
occurs on the northwest and eastern boundaries of the site below the rip-rap line.

In recognition of the sensitive nature of the project area, the City approved the project
with several conditions regarding the protection of coastal resources. The City found that
the project was consistent with the certified Mello II Coastal Resource Protection Overlay
Zone (Chapter 21.203 of the zoning ordinance) in that the project would adhere to the
City’s Master Drainage and Storm Water Quality Management Plan and Grading
Ordinance to avoid increased runoff and soil erosion, no steep slopes or native vegetation
is located on the subject property and, the site is not located in an area prone to landslides,
or susceptible to accelerated erosion, floods or liquefaction. The adjacent Buena Vista
Lagoon wetlands have been delineated and the project has been designed to include a
minimum 100 foot setback between the wetlands and all structures. The City’s approval
required the applicant to record an open space deed restriction over the entire wetland
buffer setback area and to make an irrevocable offer of dedication of the wetlands buffer
to the California Department of Fish and Game.

Although the existing vegetation on the site consists primarily of non-native grasses and
weeds, two regionally significant habitats, a coastal lagoon and freshwater marsh
community, do occur near the subject property. Thus, activities on the property could
affect the quality of these habitats. Buena Vista Lagoon provides nesting and foraging
habitat is decreasing due to continuous development along the edge of the lagoon. The
City approved a sedimentation catch basin on the southeast corner of the site which will
direct surface runoff to the east of the site within the freshwater marsh which is part of
Buena Vista Lagoon. Policy 302 provides that no direct discharges to the lagoon can
oceur w1thout approval of the Department of Flsh and Gam :

fr ‘om.a state agencies constitutes approval on their part and written
permission is not required. Urban runoff and pollutants at this location could endanger
plants and animal s that reside in the marsh, including the endangered clapper rails.
Therefore, the City’s decision cannot be found consistent with Policy 3-2 of the Mello II
LCP and substantial issue must be found. ‘Policy 3-2 of the Mello Il LCP has been
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complied with. As previously stated the combination of a sedimentation chamber with the

Jossil filter will negate possible pollutants from entering the lagoon.
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Prepared by:
John C. Levy, Jr.

Prepared for:
California Coastal Commission
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Response to “Substantial Issues”

Substantial Issues

ISSUC A  .iiiieiieiereriereraresessnsesessasesssesesessasesesessasessssasesessssasessssssasssssssssss Page 3-9
Substantial Issue with regard to consistency with the visual resource policies of the certified LCP.
1. Proposed elimination of the “dusk to dawn” gate.
2. Removal ofthe 6’ chain link fence along the southem property boundary in the

100’ northem open space set back area.
3. Incorporate a public access trail within the eastern 100’ habitat setback.

ISSUE B ..cceiieiiecinrcncesciscessascacessensescssessescssessessessnsesssssasessssesssssassssoasssne Page 9-10
Public View Sheds and Corridors.
ISSUE € couvnrreinriniriniererseterecntetesessesessssosesessessssssssasessssasesessssasessssssassnse Page 10-12

Substantial Issue with regard to consistency with the visual resource policies of the certified LCP.
Specifically: Reduce the elevation of the residence to 25°.

ISSUE D .oieiiiieieinieierinierertasesensasasessasesessssesesessasessssasasessssasessssssssnsssasnnss Page 12-13
Substantial issue with regard to consistency with the visual resource policies of the certified LCP.
Specifically: Eliminate block as an exterior material and copper roof.

ISSUE E  .coeiereieiernrererenieserersesensesesesessasesessssasasessssesessssssossssssesasasssssssns Page 13-15
Substantial Issue with regard to consistency with the public access and recreation policies of the
certified LCP and Chapter 3 of the Coastal Act.

Specifically: Deny the applicant the installation of an electric gate on Mountain View Drive.

Incorporate a pedestrian gate into the design.

ISSUE F  o.ciiuiniininrinraneceniasersncnsercssacesessssessasssassssnsasessssssassssssssasessssasassses Page 15-16
The City’s decision cannot be found consistent with Policy 3-2 of the Mello II LCP and substantial
issue must be found.
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Response to
Findings on Substantial Issues

RESPONSE:

A single response is made for these three issues as they are closely related.
~ The response addresses wildlife, biological, environmental, and public safety
concerns as the reasons for rejecting these issues.

In the three years of planning this project our objective was to balance the

needs of public access, biological, wildlife, and public safety concerns. 1
~ believe that we achieved a proper balance that addresses all of these issues.
The “substantial issues” raised by the staff report do not address the
“conditions of development” that were agreed upon by all of the resource
agencies on 1/22/97 and the fourteen months of work prior to that meeting.

Wildlife, Biological, and Environmental Concerns:

- The three points at issue were discussed and resolved by all of the resource
agencies (USF&W, CDF&G and CCC) in attendance at the 1/22/97 USF&W
meeting, where conditions for development were established and
documented. Of principal concemn is the protection of the federally listed
endangered Califommia light-footed clapper rail and other sensitive fish and
— wildlife resources. Foot traffic and pets must be excluded along the 100’
buffer area to minimize impact on these resources. The restrictions the
policies make on access is that it should be provided without requiring
habitat impacts.

) Exhibit 24



4

The terms of this agreement are contained in the USF&W letter dated 2/13/97
(Exhibit D and are illustrated by the 1727/
97 site plan (Exhibit J). The conditions are supported by the Biological report
(Exhibit H) and are reiterated in the USF&W letter of 8/25/98 (Exhibit R).

Applicable References
USF&W Letter of 2/13/97 (Exhibit I, page 2, section 1):

“A 100-foot buffer from the mean high water level to all structures, roads
and fences shall be established as described in the 1-7-97 plan. The property
owner shall make an irrevocable offer of dedication for this buffer area to the
CDF&G. This offer should be a recorded in a standard easement document
signed by the CDF&G and the property owner, and should include language
that requires the offer of dedication prior to obtaining a development permit
from the City of Carlsbad.”

USF&W Letter of 2/13/97 (Exhibit I, page 2, section 2):

“Restoration of the 100- foot buffer area shall occur prior to development and
shall include removal of non-native plant species and applying a native
coastal scrub grass seed mix.”

USF&W Letter of 2/13/97 (Exhibit I, page 2, section 4):

“Installing a 72 inch high solid perimeter fence along the west, north, and,
east portions of project site (as described in the 1-7-97 plan) to reduce the
likelihood of pets. such as cats, from entering the marsh.” femphasis added)

These conditions imposed by USF&G are aimed at avoiding and/or
minimizing potential impacts to the rail and other sensitive resources by
restricting access by foot traffic and pets. The conditions were adopted
based on the recommendations in the biological report of environmental
conditions.

Pacific Southwest Biological Services Report of 10/15/96 (Exhibit H,
page 15, section 7.0, item 3):
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“A Habitat Protection Fence is proposed along the 100’ buffer to ensure that
foot traffic and pets are excluded from the buffer area. This fence would be

34 feet tall and may include an additional biological barrier along it (e.g.,
Bougainvillea sp., Rosa sp., or Carissa sp.).” (emphasis added)

The conditions were reiterated by USF&W as necessary for their
concurrence on this project.

USF&W Letter of 8/25/98 (Exhibit R, page 2, paragraph 2):

“These recommendations were made part of the biological mitigation
measures set forth in the City’s mitigated Negative Declaration (ND) for CDP
97-59/SDU 98-03. Because of this, the Service did not need to comment on
the ND when it was sent to us for review on April 6, 1998. Should any of

the biological mitigated measures incorporated into the ND as part of the
project be modified, in particular placement of a trail within the 100’ buffer
area or deletion of the fencing requirement, the Commission needs to be

aware that the Service could not concur with the issuance of the City’s ND or
CDP 97-59. (emphasis added)

USF&W Letter of 8/25/98 (Exhibit R, page 2, paragraph 3):

“It is also our understanding that you wish to install a “dusk to dawn” gating
system for the future trail. This system would not restrict access by the public

during daylight hours, but rather is intended to preclude access after dark and
habitation by transients. The Service would support the use of such a system

as such unauthorized access into the marsh and lagoon can result in impacts
to sensitive habitats and listed species.” (emphasis added)

Section 30212 (a) Public access from the nearest public roadway to the
shoreline and along the coast shall be provided in new development projects
except where:

(D) It is inconsistent with public safety, military security needs, or the

protection of fragile coastal resources. (emphasis added)

Policy 7-3 of the LCP states: “Development shall provide access and

protect existing access consistent with the needs to protect the habitat.”
(emphasis added)
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Adopting any or all of these three “substantial issues,” that is,
eliminating the “dusk to dawn” gate, removing the fencing along the
southern property boundary, and/or incorporating a public access trail,
would run contrary to the mutual goals of avoiding and minimizing
potential impacts on the endangered clapper rail and other sensitive
species.

Public Safety Concerns:

There are compelling public safety reasons for the “dusk to dawn” gate and
fencing. The site is adjacent to a four acre open space area (lot 3) to the
south, rail road tracks to the east, and the Buena Vista Lagoon to the north.
The area has been a virtual no man’s land for years because of its remote
nature and difficulty in access for policing. This has been a notorious staging
area for drugs, alcohol, robberies, public nuisances, tagging and transients
living in the wetlands and marshes.

In the attached letters of support, all of the neighbors and resource agencies
make note of the need for “dusk to dawn” gated access to the public trail
along the Buena Vista Lagoon.

The security of my own family is of a major concern to me. The staff report
makes note on Page 9 paragraph one: “These proposed fences are not needed
for security as the entire building area will be fenced.” This is incorrect!

If I am conditioned against the proposed “dusk to dawn” gate, and
subsequent elimination of the 6 chain link fence along the entire southem
boundary of the north open space setback, it will be quite simple for an
intruder to jump the northern 42 fence to enter my property and home. In
fact the northeast 100’ setback fence sits directly adjacent to the residence.
All adjacent property owners, City of Carlsbad, and USF&W are in full
agreement of the need for these public safety measures. The accompanying
photographs attest to the fact that all adjoining properties enjoy the same 6’
security fencing along their respective boundaries.

Furtherinore on Page 9 paragraph one of the staff report: “In addition, such
fences close to the lagoon and marsh may have adverse impacts on birds and
wildlife by restricting movement in the buffer and providing perches for birds
of prey.” This is unsubstantiated rhetoric! I am conditioned to provide these
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fences to protect the habitat from human and domestic animals intrusion into
the lagoon and marsh.

The property is currently conditioned to low level exterior lighting (see
Exhibit I, page 5): “To prevent lighting of the marsh and lagoon
environments, the project shall include a combination of shields and low
level lights on all outdoor lighting fixtures.”). The use of security lights to
further warn my family of intruders is precluded. This increases the need for
“dusk to dawn” access gate and fencing.

Conclusion: Through the recommendation of the Pacific Southwest
Biological Services study, the respective resource agencies (including the
CCC) conditioned the site to include 6’ fencing along all three property
boundaries.

1) The eastern 100° wildlife habitat setback area has been designated as a
nesting area to the federally listed endangered California light-footed
clapper rail. The introduction of humans or animals into this area is
strictly conditioned by USF&W and supported by Pacific Biological
Services report. Additionally, Section 30212 (a) addresses the protection
of fragile coastal resources which this wildlife habitat setback clearly
constitutes.

2) The northern 100° wildlife setback along the southern shore of the Buena
Vista Lagoon incorporates a 25 public access trail. This trail ends just
100’ from the marsh wildlife habitat at a cul de sac lookout. Public access
is fully maintained along the southern shore of the Buena Vista Lagoon.
The eastern marsh and the rail road “right of way” prevents travel to the
east along this trail. Public access to the beach and the coast highway is
maintained along the four acre open space (lot #3) adjacent to the

property.

3) The southern boundary fence should extend all the way into the lagoon to
prevent domestic animals from entering the lagoon habitat. This is a
public safety measure enjoyed by all adjacent properties, and restricts
public access during the night hours.
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4) The “dusk to dawn” gate allows public access along the public trail during
the daylight hours. It will be triggered by a solenoid that electronically
closes the gate when the sun goes down, and reopens it at first light.

5) The security of fencing the entire southern boundary, combined with a
dawn to dusk gate, still offers public access during the day. As a balance
it provides safety to my family and to the environment at night.

6) The cited (Ref. CDP#6-95-159/Cade) decision that regulating hours of
beach access along property fronting the Agua Hedionda Lagoon through a
time lock gate is inapplicable to this project. The Agua Hedionda Lagoon is a
completely different watershed than the Buena Vista Lagoon and the two can
not be compared. The Cade decision dealt with a property that did not share
the environmental, public safety, and wildlife issues that the Buena Vista
Lagoon site does. The Agua Hedionda Lagoon is a public use watershed
where watersports are allowed on the lagoon. Humans and pets are permitted
in the watershed. The Buena Vista Lagoon is designated as a wildlife habitat,
and public use is prohibited. Furthermore the Cade access trail is used by the
public to ingress/egress the adjoining properties, whereas the Buena Vista
site does not. Finally because of the remote nature of the Buena Vista site,
and its history of transient and gang related crime, the public safety issues
are compelling enough to permit a “dawn to dusk” gate. The Cade property
is surrounded by condominiums to the east and a restaurant to the west and
does not present these same public safety concemns. The house is sited 20’
above the public access trail.

The conditions set forth in the 2/13/97 USF&W letter strikes a good balance
in terms of the wildlife, environmental, public access, and public safety
concerns.

I ask the Commissioners to find that the “dusk to dawn” public access
gate and the fencing along the southern property boundary to concur
with the “conditions of development” found in the USF&W letters dated
2/13/97 and 8/25/98. These conditions provide public access yet protect
the endangered light footed clapper rail and other sensitive natural
resources from foot traffic and domestic pets. This additionally provides
security to area residents. I further ask the Commissioners to find that a
public access trail within the eastern 100’ habitat setback would be
detrimental to this sensitive wildlife habitat.
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I ask the Commissioners to find no “substantial issue” with regard to
consistency with the public access and recreation policies of the certified
LCP and Chapter 3 of the Coastal Act.

RESPONSE:

The property and siting of the home do not, in fact, interfere with any public
views to the ocean.

The Carlsbad Municipal Code 21.204.100 section C states: “Ocean views,
buildings, structures, and landscaping will be so located as to preserve to the
degree feasible any ocean views as may be visible from the nearest public
street.”

The site is located at an elevation of 12> MSL. The railroad tracks are at
elevation 18’and the Pacific Coast Highway (PCH) sits at an elevation of 6’
MSL. 1 have attached a southern, western, and northern photograph taken
from the PCH for your review.

The western photo of the bicyclists best illustrates the perspective that the site
does not block any public views. The site sits directly to the west of the
bicyclists. Because the railroad tracks sit at a higher elevation (18 msl) the
only view corridor to the west is of the sky.

The southern perspective looking from Oceanside is blocked by Tules,
although parts of the lagoon are still visible in the view shed. The residence
sits to the south of the lagoon so this coastal view is not impacted.

The northern perspective is a much higher elevation, yet the photo illustrates
you can not even see the residence from the highway. The view corridor
through the open space and ocean on lot three is unobstructed as the
residence is tucked along the northeastern portion of the property The eastem
part of the lagoon watershed is not visible from this perspective.
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There are no ocean view sheds or comdors compromised. We were
conditioned to 100’ setbacks on both our northern and eastern property lines.
Although Lot A contains 1.9 acres, setback conditions have reduced the site
to a 0.43 acre building envelope. The enclosed site plan illustrates the
“clustering” of the property. The residence foot print is only 3,060 feet
within a seven acre open space!

I ask the Commissioners to find that no substantial issues exist with
regard to with the visual resource policies of the LCP as the siting does
not adversely effect public coastal views.

RESPONSE:

The Carlsbad Municipal Code 21.10.020 regulates building height in this

R-1 zone. Single family residences on lots with a lot area of twenty thousand
square feet or greater and within the R-1 zone and specifying a -20 or greater
area zoning symbol shall not exceed thirty five feet and three stories with a
minimum roof pitch of 3:12 provided.

This plan is in full compliance with the LCP and the local zoning
requirements. The height of the main residence is 30 feet and the height of
the guest quarters at 33’17 is well below the maximum allowed. Only the
peak of the hip roof reaches a 33°1” height. The bulk of the structure (below
the top plate) is below 28’.

The attached photographs testify to the height and architecture of the
surrounding properties to the west, south, and north. All of the surrounding
properties are built on hillsides. Their roof lines are at the same height or
higher than we are proposing. Consequently the project is not out of
character with the setting of the surrounding lagoon environment.

In the siting of the residence one of our main goals was to preserve coastal
views along the Pacific Coast Highway. The stated “Scenic Preservation

Exhibit 24



11

Protection Zone. Policy 8-1 of the City’s LCP provides that the Scenic
Preservation Overlay Zone should be applied where necessary to assure the
maintenance of existing views and panoramas, which requires that sites be
evaluated for potential public views that should be preserved and enhanced.”
This area of the city has not been implemented into the Scenic Preservation
Overlay Zone. The only portion of the city that has been adopted to include
this zoning ordinance is the E1 Camino Real Cormridor. Therefore the Scenic
Preservation Overlay Zone is inapplicable to CDP-97-59.

The residence does not block coastal views from any part of the Coast
Highway. The public view from the closest street, PCH, is not obstructed by
the building.

The view directly to the west is blocked by cattails and the railroad tracks
which sits at a much higher elevation than the site. The view looking south
from Oceanside is blocked by cattails and the railroad track as well.
Although there is a small window of the lagoon from this southem
perspective, the residence sits directly to the south of the lagoon so the view
corridor to the lagoon and ocean is not effected. = The view looking
northwest from Carlsbad to the ocean, across the lot #3 open space, and the
lagoon is unaffected because the residence is sited at the most northeastern
portion of the lot. In fact the site can not be seen from this perspective due to
the blockage of trees and the pump station. Please refer to the attached
photographs.

I have attached a letter of support from Melvin McGee, MDM attesting to
these facts. Mr. McGee was the managing director of our architecture design
team and was an associate with Rob Wellington Quigley for over ten years.
Mr. Quigley designed the Solana Beach train station and the proposed San
Diego Downtown Public Library.

Additionally, I have attached a letter of support forn Mr. Steve Adams of the
Adams Design Group who is the consulting landscape architect attesting to
our concem of preserving public views.

The statement on page 6 paragraph one of the staff report: “Additionally the

Califormia Department of Fish and Game has indicated that structures this
high at this location could discourage shore and migrating birds from visiting
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the area, or act as “predator perches” affecting sensitive avian species in this
area.”

This statement is unsubstantiated conjecture and is not supported by any
biological reports. I seriously doubt that a difference of an eight foot roof
height would support this statement.

The issue of building height was not raised by the CCC, (nor any of the other
resource agencies), during the review process until August 28, 1998 when
the staff report was made public. Ironically this was not cited in the original
appeal dated 7/27/98.

I ask that the commissioners find no substantial issues with regard to
consistency with the visual resource policies of the LCP as to the height
of the proposed residence.

RESPONSE:

The Carlsbad Municipal Code 21.204.100 section B states the requirements
for Appearance: “Buildings and structures will be so located on the site as to
create a generally creative appearance and be agreeably related to
surrounding development and the natural environment.”

A team of four talented professionals spent over two years designing this
residence. Our “mission statement” was to create a home that was
environmentally balanced to the site, yet would offer integrity to the coastal
elements. The amount of time that went into the research of materials alone
was phenomenal!

The Carlsbad Planning Commission unanimously approved CDP-97-59.
There were no comments made any of the neighbors, in fact they are all in
support of the proposed architecture. Please refer to the attached letters of
support.
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The exterior material we finally chose was a sandstone 12 inch block that is
lightly sandblasted to soften its appearance. The color and matrix of the
material is of earth tones that will blend into the environment. Many of Frank
Lloyd Wright’s greatest homes used the incredible simple symmetry of block.

Cooper roofs date back to the earliest examples of shelter. The natural patina
that “ages” with the elements is timeless. There is probably no other roofing
material that will blend and age into this unique setting than a copper roof.

Many buildings in the vicinity have employed block and copper materials in
their construction. I have enclosed photographs of the Carlsbad train station
and a recently completed residence in Del Mar that combine the elements of
block and the beautiful patina of a natural copper roof. There is also a recent
example of the Walmart building (simulated copper) on the easten watershed
of the lagoon. The city of Carlsbad recently completed a new restroom
facility at Tamarack Beach which is block with copper roof.

I ask the Commissioners to find no substantial issues with regard to
consistency with the visual resource policies of the LCP as to the use of
sandstone block and copper roofing.

RESPONSE:
My property is accessed off an easement from Mountain View Drive. This
easement and the open space (lot 3) is owned by “The Beach Homeowners

Association”,

The easement is utilized by police, fire, and maintenance crews for access to
the beach via lot #3 open space. (see site map). There is currently a locked
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chain link gate at Mountain View and has been in place since the 1960’s.
There is public access to this open space from three points:

a. From the west it is accessed from the beach, via a public beach access
from Ocean St.

b. From the east there is a pathway that leads across the railroad tracks to the
Coast Highway.

c. From the south, adjacent to the locked gate, is a tennis court and public
access is obtained just to the east of that tennis court.

It is incorrect to state that  that replacement of the existing manual gate with
a new electric gate will give the impression that this area i1s private which
could further limit access by the public, inconsistent with the Coastal Act and
the LCP. This gate has been here for nearly forty years, and public access is
maintained directly to the east of the adjacent tennis courts.

Section 30212 (a) Public access from the nearest public roadway to the
shoreline and along the coast shall be provided in new development

projects except where: (3) Dedicated accessway shall not be required to
be opened to public use until a public agency of private association

agrees to_accept responsibility for maintenance and liability of the
accessway. _ (emphasis added)

The open space (lot 3) was dedicated on August 15, 1984, albeit no
public agency or private association has agreed to accept the dedication.
Consequently the open space cannot be required for public use.

The intent of this condition by staff is to incorporate a pedestrian gate into the
electric gate plan. Because I do not own nor control the property at Mountain
View, I cannot be conditioned to construct a pedestrian gate. I have offered
to pay for the installation of an electric gate because it will simplify the
accessibility to my residence. The Beach Homeowners Association have
agreed to my request because it will allow the Carlsbad Police Department,
and San Diego Sheriffs Department to better patrol the open space, beach and
railroad tracks. In my past dealings with The Beach HOA they have
consistently denied every request I have made. In fact they recently denied a
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request to execute a standard Carlsbad Municipal Water District utility
easement. They are aware of Section 30212 (a) 3.

If the CCC would like to gain permission from “The Beach” Homeowners
Association for a pedestrian gate, I would be more than happy to incorporate
it into my site plan.

I ask the Commissioners to find no substantial issues as to a the
proposed fencing and gating plans in that it would not affect public
access in a manner consistent with public access and recreational policies
of the certified LCP and Chapter 3 of the Coastal Act.

Response: In the development of our plan, one of the key design criteria was
to maintain the integrity of the environment and its impact to the Buena Vista
Lagoon. I am an active member of the Buena Vista Lagoon Foundation, and
have been instrumental in negotiating the RFP and management plan currently
underway with the respective resource agencies.

A site specific report prepared by Pacific Southwest Biological Service was
prepared for the site. In that report PSBS identified all mitigation measures
needed to avoid increased runoff and soil erosion. Part of those mitigation
measures were 100” setbacks on the northern and eastem boundaries of the
property. Because of the nature of the sandy soil these setbacks would offer
ample protection to the lagoon from urban rum off.

The site is generally flat, except for the access easement off of Mountain
View Drive. This easement was the only place susceptible to accelerated
erosion. Although this was not identified in the report we elected to place
decomposed granite along the easement in lieu of concrete or asphalt to
minimize the potential for erosion. Additionally very little hardscape is
proposed around the site. This would help maintain the natural integrity of
the environment as well.

Our site plan proposes a sedimentation catch basin. A Fossil Filter is
incorporated in the design to further control possible contamination.
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Policy 3-2 provides that no direct discharges to the lagoon can occur without
approval of the Department of Fish and Game.

In the Mitigated Negative Declaration resource agency review period of 3-1
CDF&G did not comment as to the sedimentation catch basin or other
mitigation efforts that address accelerated soil erosion. Written permission
from CDF&G is not required.

I ask that the Commissioners find no “substantial issues” be found as to
Policy 3-2 of the Mello 11 LCP.
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PROPERTY PHOTOGRAPHS
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Looking North @ Eastern 100” Wildlife Habitat.

" Looking West Along Coastal Access Trail -
“Pedestrian Path”
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“ North West Neighbor “The Beach”
: Roof Height 35°
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Building Site Here

Looking West Directly at Site.
Coast HWY 3MSL
| Building Site 12MSL

No Public Views are Blocked
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Looking South - Truck is on Site Project
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Security gate v .
Lo B¢ casement. Owned by “The Beagh

Looking South from Oceanside on Coast
Highway 101. NO COASTAL VIEWS
BLOCKED.
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Solana Beach Train Station
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North Carlsbad Beach Facility Concrete Block &
Copper Roof. o
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Looking South on “The Beach HOA” Easement
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Northern Neighbors 10” Property Fence.
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LETTERS OF SUPPORT
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——

_City of Carlilsbad

August 27. 1998

Rusty Areias, Chairman

California Coastai Commission

3111 Camino Del Rio North, Suite 200
San Diego, CA 92108-1725

RE: California Coastal Commission Appeal #A-6-98-98

Dear Mr. Areias:

The California Coastal Commission appeal of the Levy Residence and Secund Dwelliag Unit along Buena
Vista Lagoon appears to be based upon two incorrect ““substantial issues™ findings as discussed below:

Access to the subject property
The Coastal Commission staff’s position is that there is no Commission approved access to the subject
property.

City review of any lot line adjustments includcs a rcview of all eascments on the subject property as well as
on property that sesves lo provide access and ulilities. Our records show that iot #3, adjacent and to the
south of the subject property is encumbxred by a number of casements. Of particular importance is a 40
foot wide private eascment from Mountain View Drive actoss lot #3 to the subject property for ingress.
egress, stireet improvements, drainage and utilities. This eascment was recorded on August 2, 1934. On
August 7. 1984 an irrevocable offer to dedicate a public access easement and declaration of restrictions in
favor of the Califernia Coastal Commissiun was recorded. There is no record of a subordination agreement
affecting the access rights to the subject property. Therefore, when the City rcviewed the lot line
adjustment, access requirements wcre satisfied. Qur codes do not allow us to creatc “land locked” parcels.
{see attached adjustment plat and portion of the title report)

It should be noted that other private access easements to the subject property have existed since at ieast

1971 and that the Cities of Carlsbad and Oceanside also have access and maintenancc easements acruss lot
#3.

Your staff"s appeal indicates concern that the siting of the road to the subiject property should be in the least
environmentally damaging alignment. In fact. that was a consideration in the City’s revicw of the coastal
development permit (CDP). The proposcd road. located in the 40 ft. easement is currently occupied by a
maintenance road. The location of the access road was fully revicwed by the appropriate state and {cderal
resource agencies. Yuu should note thet the location of the public access easement that the Coastal
Commission holds is in a sioped and environmentally scnsitive area.

Legality of the lot
The Coastal Commission staff’s interpretation is that a coastal develupment permit (CDP) was required for
the lot line adjustmcnt {ADJ 471) pruccssed upon the subject property in October. 1997.

The City did not require a CDP for this specific lot line adjustment for the following rcasons:

The subject lot line adjustment, modified the lot lines betweca Mr. Levy's two existing legal lots which
front along Buena Vista Lagoon. but did not resuit in the creation of a gecater numbcr of parcels, areater
101al iot acreage, or a greater intensity of development than existed prior to the lot line adjustment.

2075 La Paimas Dr. = Carisbad, CA 92009-1576 » (760) 438-1161 = FAX (760) 438-0894 @
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Pursuant to Section 21.201.030 of the Carlsbad Municipal Code (CMC), *any applicant wishing to
undertake a2 development (defined in Section 21.04.107) in the coastal zunc shall obtain a coastal
development permit”. Section 21.201.107 uf the CMC specifies that “Development in the coaswal 2one
includes a subdivision pursuant t0 the Subdivision Map Act (commencing with Section 66410 of the
Government Code)”. Subsection 66412(d) of the California Govcrnment Codc specifies that the
- Subdivision Map Act shall be inapplicable to “a lot line adjusunent between two or more existing adjacent
parcels, where the land taken from one parcel is added to an adjacent parce). and wherc a greater nuinber of
parcels than originally existed is not thereby created”. In that the Subdivision Map Act clearly does not
apply to Mr. Levy's lot linc adjustment, it does not qualify as “development” in the coastal zone and
therefore did not require a coastal development permit. Please be reminded that this is consistent with the
Supreme Court finding in 1.andgate, Inc. ve. California Coastal Commissivn 17 Cal 8™ 1006 (1998).

Also pursuant to PRC §30106 and CMC §21.04.107 , the subject lot line adjustment in 1997 did not
qualify as “Development” because it did not change the density or intensity of the usc of the land. it did not

involve any construction or modification of the land and by itself it did not and could not affect public
access.

You shuuld note that the City shared the Commission’s concerns about the developability of the subject
property because of i proximity to the wetlands. To ensure sensitivity and compatibility, the City rezoned
the rwo existipg legal parcels to R-1-30.000 (30,000 sq. ft. minimum lot size) in 1986. The rezosing was
also a LCP amendment that clearly showed the two parcels and that was approved by the Commission.

The Commission aiso accepted the L.CP zoning map in 1996 when CDP jurisdiction was transferred to the
City.

Based on the abave, jt appears that there are no substantial issues associared with the City’s approval of

CDP 97-59. The projcct fully complies with all policies and provisions of the City of Carlsbad's Mello 11
LCP segment,

Sincerely,

Wichrae

MICHAEL J. HOLZMILLER
— Planning Director

ATTACHMENTS
- c Carlsbad Mayor and Council Mcmbers
City Manager
Assistant Planning Director

—_ Assistant City Attorncy, Rudolf
Principal Planner. Chris DeCerbo
John Levy

Dcborah Lie, Deputy Director for South Coast
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Policy No. 982430 - 05
Page 6
SCHEDULE B {CONT.)
Parr II
GRANTED TO: NANCY KRITH TARAGLIA
PURPOSE : (A} INRGRESS AND EGRESS
(B) THE CONSTROUTTION. INSTALLATION., REPLACEMENT,
REPAIR. MAINTENANCE AND USE OF ROADS AND STREETS, AND
(C) THE CORSTRUCTION, INSTALLATION, REPAIR,
MAINTENARCE AND USE OF UNDERGROUND LINES, WIRES,
MAINS, PIPELINES, CORDUITS, CRBLES AND FACILITIES FOR
UTILITY FURPOSES AND USES. INCLUDING, BUT NOT LIMITED
TO SEWER, WATER. GAS, POWER., TELEPHONE AND TELEVISIOR
RECORDED - ADGUST 1, 1975 AS FILE BO. 75-202937, OFFICIAL
RECORDS
AFFECTS THE ROUTE AFFECTS A PORTION OF SAID PARCELS 2 AND 2 AS
MORE FULLY DESCRIBED IN SAID DOCUMENT
AC 22.

AN EASEMENT FOR THE PURPOSE SHOWN BELOW AND RIGHTS INCIDENTAL THERETO AS
SHOWN ON MAP OF SAID TRACT.

EASEMENT
PURPOSE : ACCESS BASEMENT TO MAINTAIN DRAINAGE FACILITIES
AFFECTS: LOT 3 OF MAP RO. 11007

AD 23. AN ZASEMENT FOR THE PURPOSE SHOWN BELOW AND RIGHTS INCIDENTAL THERETO AS
SHOWN ON MAP OF SAID TRACT.
EASEMENT
PURPOSE : "PROPOSED PRIVATE ROAD EASEMENT"
RFFECTS: LOT 3 OF MARP NO. 11007
At 2¢.

AN ERSEMENT FOR THE PURPOSE SHOWN BELOW AND RIGHTS INCIDENTAL THERETU AS
SET FORTH IN A DOCTMENT

GRANTED TO: RATIVE SUN INVESTMENT GROUP, A CALIFORNIA LIMITED
PARTRERSHIP

PURPOSE : INGRESS AND EGRESS, STREET IMPROVEMENTS, DRAINAGE AND
UTILITIES

RECORDED : AUGUST 2, 1984 AS FILE NO. 84-294255, OFFICIAL
RECORDS

AFFECTS:

THE ROUTE AFFECTS A PORTION OF SAID PARCELS 2 AND 3 AS
MORE FULLY DESCRIBED IN SAID DOCUMENT '

AF 25. AN IRREVOCABLE OFFER TCO DEDICRTE PUBLIC ACCESS EASEMENT AND DECLARATION OF

RESTRICTIONS, DATED RUGUST 7, 1984 BY AND BETWEEN NATIVE SUN-CAREW, a
General Partnership, AND THE CALIFORNIA COASTAL COMMISSION, UPON THE TERMS,
COVENANTS AND CONDITIONS CORTAINED THEREIN, RECORDED AUGUST 15. 1984 AS
FILE NO. 84-3096895, OFFICIAL RECORDS.

CLTARKC - 13/10/88
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City of Carisbad

Pladnind Bebartient

) FAX TRANSMITTAL
— DATE: 6-27-98 NUMBER OF PAGES BRING TRANSMITTED: 5~
(INCLUDING FAX TRANSMITTAL)
~ TIME SENT:
TO: John Levy rroM: Chris DeGrbo
~ COMPANY: 4 DEPT: PLANNING
" PHONE# 740 931- 9.009 PHONE #:  (760) 438-1161 ext. 44U 5
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August 14, 1998

Council Member Christice Kehoe
California Coastal Commission
202 C Street, MS 10A

San Diego, CA 92101

SURJECT: CALIFORNIA COASTAL COMMISSION APPEAL #A-6~98-98

Dear Christine:

I received a telephone call from Mr. John Levy, who recently processed and was granted
approval of a Coastal Development Permit (CDP 97-59) by the City of Carisbad to develop a
single faroily residence and a 2nd dwelling uait (granny flat) upon a legal lot adjacent t0 Buena
Vista Lagoon. Mr. Levy informed me that on behalf of the California Coastal Commission
(CCC), you have filed an appeal of this permit. I have been apprised of this project by my staff.
It appears that Mr. Levy has diligently worked with California Coastal Commission staff as well
as the California Department of Fish and Game and U.S. Fish and Wildlife Service (USF& W)
for in excess of three ycars ta resolve all project issues. In light of these on-going good faith
efforts of Mr. Levy 1o negotiate with and reach concurrence un his project design with these
State and Federal resource ageacies, | am surprised by your appeal.

I bave enclosed documentation of Mr. Levy’s effarts to process this project through to resolution
for your review. This documeantation includes:

1) Copy of the October 26, 1995 mema to the CCC requesting a review of the initial proposed
site plan;

2) Copy of April 9, 1996 letter from USF& W indicating that CCC was an active participant in
negotiating project design and required mitigation;

3) Copy of February 6, 1997 memo to CCC staff with copies of the proposed Adjustment
Plats/Certificate of compliance; and a

4) Copy of February 13, 1997 letter from USF&W indicating that CCC was involved in
establishing the conditions of approval from the resource agencies for the site plan.

There are other numerous documents, but [ believe that these clearly provide evidence of the
diligent efforts by Mr. Levy to achieve concurrence from the respective State and Federal
agencies regarding his project. The project as designed and conditioned (through CDP 97-59) is
consistent with the project that was conceptually approved by thesc agencies.

The aforementioncd projcet appeal discusses ssveral project issues inciuding: (1) the legality of
the subject lots; (2) project access; and (3) whether the lot line adjusument on the subject

property (MS 471) required a Coastal Development Permit. A review of project documentation
and records reveals the following:

City of Carlsbad

Office of the (Maya

1200 Carisbad Village Drive » Carisbad. CA 92008-1989 * (619) 434-2830 » FAX (619) 720-9461
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United States Department of the Interior
FISH AND WILDLIFE SERVICE

Ecological Services
Carlsbad Field Office
2730 Loker Avenue West
Carlsbad, California 92008

February 13, 1997

Robert O. Sukup

The Sea Bright Company
4322 Sea Bright Place
Carlsbad, Califormia 92008

Re: Revised conceptual development plan, dated January 27, 1997 for
the property located immediately south and east of the Buena
Vista Lagoon mouth, San Diego County, Califormia.

L 4

Dear Mr. Sukup:

The U.S. Fish and Wildlife Service (Service) has reviewed your
revised, conceptual blue-lined plan, dated January 27, 1997 (1-7-97
Plan) to construct two single family homes, driveway, parameter fence,
and setbacks on the property located immediately south and east of the
Buena Vista Lagoon (Lagoon) mouth. Your 1-7-97 Plan was prepared in
response to our avoidance, minimization, and mitigation
recommendations regarding potential impacts to the federally listed
endangered Califormia light-footed clapper rail (Rallus lomgirostris
obsoletus) (rail) and other sensitive bioclogical resources discussed in
previous correspondence with you. Correspondence includes a Service
letter addressed to you, dated April 9, 1997 (Attachment 1), a
document titled “Biological Report of Environmental Conditions at a
Site Adjacent to Buena Vista Lagoon, -Carlsbad, CA,” prepared by Pacific
Southwest Biological Services and dated October 15, 1997 (Biological
Report), and an office meeting on January 22, 1997 with you, John Levy
(your client), Tim Dillingham of the California Department of Fish and
Game (CDF&G), and Bill Ponder of the Californmia Coastal Commission
(CCC) and Martin Kenney and Jeff Manning of the Service.

The Service’s primary concern and mandate is the protection of fish
and wildlife resources and their habitats. A priority of the Fish and
Wildlife Service (Service) is to provide comments on any public
notices issued for a Federal permit or license affecting the nation’s
waters (e.g., Clean Water Act, Section 404 and River and Harbor Act of
1899, Section 10). The Service is also responsible for administering
the Endangered Species Act of 1973, as amended (ESA).
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~ Mr. Robert O. Sukup

2

The Service has concerns regarding the future ecological viability of
the proposed 100 foot buffer areas that you would be required to
restore to native coastal scrub. In past correspondence with you, the
Service recommended that you explore options to have a resource agency
or a non-profit, conservation organization manage the area once you
have complied with any restoration requirements. During a February 6,
1997 telephone conversion with Mr. Levy, Mr. Manning explained that an
irrevocable offer of dedication for the 100 foot buffer areas
described in the 1-7-97 Plan be made to the CDF&G by the property
owner.

The Service is also aware of a project proposed by the City of
Oceanside to reconstruct the weir at the mouth of Buena Vista Lagoon
approximately 200 feet from your project boundary. The proposed weir
project may alter the elevation of the water and the shoreline
contours of Lagoon. The Service recommends that you should consult
with the City of Oceanside to identify potential conflicts between the

City’s proposed project and yours.

The Service would concur with a final version of the 1-7-97 Plan given
the following measures are incorporated into the final development
plan to avoid and/or minimize potential impacts to the rail and other
sensitive fish and wildlife resources:

1. A 100-foot buffer from the mean high water level to all structures,
roads, and fernices shall be established as described in the 1-7-97
Plan. The property owner shall make an irrevocable offer of
dedication for this buffer area to the CDF&G. This offer should be
recorded in a standard easement document signed by the CDF&G and the
property owner, and should include language that requires the offer
of dedication prior to obtaining a development permit from the City
of Carlsbad.

2. Restoration of the 100-foot buffer area shall occur prior
development and shall include removal of non-native plant species
and applying a native coastal scrub grass seed mix.

3. Grading the slope of the property and/or constructing barriers along
the parameter of the property to prevent urban runoff containing
herbicides, insecticides, and pesticides from draining into the
marsh and the Lagoon.

4. Installing a 72 inch high solid parameter fence along the west,
north, and, east portions of project site (as described in the 1-7-
97 Plan) to reduce the likelihood of pets, such as cats, from
entering the marsh.
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Mr. Robert ©O. Sukup

S. To prevent lighting of the marsh and lagoon en&ironménts, the
project shall include a combination of shields and low level lights

on all outdoor lighting fixtures.

We appreciate the opportunity to comment on your project and your
cooperation in modifying your project to avoid and minimize adverse
effects to sensitive wildlife and habitats utilized by them. Since
your Plan for this development are still conceptual in nature, the
Service reserves the right to make additional comments regarding this
development in the future. You should be aware that your proposed
development will be subject to the review of the City of Carlsbad,
City of Oceanside, CCC, and CDF&G. These entities may require
additional requirements beyond what is identified in this letter. If
you have any questions regarding these comments, please contact Jeff
Manning of this office at (619) 431-9440.

Sincerely,

Field Supervisor

Corps Regulatory, San Diego Office, CA (Attn: David Zoutendyke)
CDF&G, Long Beach, CA (Attn: Tim Dillingham)

EPA, Region 9, San Fran., CA (Attn: Harriet Hill/Becky Tuden)
California Coastal Commission, SD, CA (Attn: Bill Ponder)

City of Carlsbad, CA (Attn: Diane Vanleggelo, Planning
Department and Peter Weiss, Engineering Department)

* City of Oceanside, CA (Attn: Micheal Holzmiller, Planning Dir.)

cc:

* % ¥ ¥ %
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United States Department of the Interior

FISH AND WILDLIFE SERVICE
Ecological Services
Carlsbad Field Office
2730 Loker Avenue West
Carlsbad, California 92008
Mr. John C. Levy, Jr. AUG 25 1998
REFLEX Corporation
1825 Aston Avenue
Carisbad, California 92008

Re:  City of Carisbad Coastal Development Permit 97-59
Dear Mr. Levy:

The U.S. Fish and Wildlife Service (Service) is in receipt of your letter dated August 21, 1998,
regarding our comments on Coastal Development Permit (CDP) 97-59 presented in a letter to
Robert O. Sukup on February 13, 1998. It is my understanding from your letter and phone
conversation with Julie M. Vanderwier this moming that the California Coastal Commission
(Commission) is appealing the City’s issuance of this CDP on a number of issues, at least two of
which were conditions set forth by the Service in our February letter. These include:

. Establishment of a 100-foot buffer from the mean high water level to all structures, roads,
and fences as described in the January 7, 1997 plan. The property owner shall make an
irrevacable offer of dedication (IOD) for this buffer area to the California Department of
Fish and Game (Department). The IOD should be recorded in a standard easement
document signed by the Department and the property owner, and should include language

that requires the IOD to be obtained prior to the receipt of a development permit from the
City.

Installation of a 72-inch high perimeter fence along the western, northern, and eastern
portions of the project sites as described in the January 7, 1997 plan to reduce the
likelihood of pets, particularly cats, entering the marsh.

Also, the Service included these conditions:

Slope grading for the property and/or construction of barriers along the perimeter of the
property be conducted so as to prevent urban runoff from draining into the marsh and
Buena Vista Lagoon.

Restoration of the 100-foot buffer areas prior to development which will include the

removal of non-native plant species and application of a coastal sage scrub-native
grassland seed mix.
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Mr. John C. Levy, Jr.

. Incorporation of a combination of shields and low-level lights on its outdoor lighting
fixtures to prevent unnatural lighting of the marsh and lagoon environments.

These recommendations were made part of the biological mitigation measures set forth in the
City's mitigated Negative Declaration (ND) for CDP 97-59/SDU 98-03. Because of this, the
Service did not need to comment on the ND when it was sent to us for review on April 6, 1998,
Should any of the biological mitigation measures incorporated into the ND as part of project
approval be modified, in particular placement of a trail within the 100-foot buffer area or defetion
of the fencing requirement, the Commission needs to be aware that the Service could not concur
with the issuance of the City’s ND or CDP 97-59.

It is also our understanding that you wish to install a “dusk to dawn” gating systcm for the future
trail. This system would not restrict access by the public during daylight hours, but rather is
intended to preclude access after dark and habitation by transients. The Service would support

the use of such a system as such unauthorized access into the marsh and lagoon can result in
impacts to sensitive habitats and listed species.

If you have any questions regarding the contents of this letter, please call Julie M. Vanderwier of
my staff at (760) 431-9440.

Sincerely,

S. Stevens
Deptity Field Office Supervisor

cc: Chris DeCerbo, City of Carisbad

Tim Dillingham, California Department of Fish and Game
Bill Ponder, California Coastal Comunission
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MELVIN.DALTON McGEE
ARCHITECT

24 August 1998

California Coastal Commission

Dear Coastal Commissioners,

| am writing in regard to the proposed John C. Levy residence on the Buena Vista
Lagoon in Carlsbad, Califomnia. :

| appreciate the opportunity of being the Architect for this project. | was selected by
Mr. Levy in part for my 10 years as an architect with Rob Wellington Quigley, FAIA,
and for my numerous design awards. Mr. Levy has insisted that the project be of
the highest quality in design and construction.

The residence is designed as a direct response to its unique setting. The siting,
massing and choice of materials were all carefully considered to complement the
natural setting and to minimize impact on the site. The site configuration was a
result of multi-agency collaboration, including the Coastal Commission, City of
Carlsbad and Fish and Wildlife Service.

Unlike most residential properties, this site incorporates a significant amount of
dedicated open space around every side of the property. The remaining limited
building area restricts any view impact to a minimum. The main residence is raised
four feet above grade, to minimize possible adverse affects from potential hundred
year flooding. The roof height (30 feet) is well below the maximum 35 feet
permitted. The key concept of the design is to create interior spaces that relate to
the lagoon. Lowering the height of the structure would negatively impact the
interior spaces making them feel proportionately too low for the floor area. The
plan is multi-storied to preserve the remaining lot area for landscape area.

1530 WEST LEWIS STREET
SAN DIEGO CALIFORNIA 92103

PHONE: 619-299-9111
FACSIMILE: 619-260-1112
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MELVIN DALTON McGEE
ARCHITECT

The height of the guest quarters, also, is below the maximum allowed. Only the

peak of the hip roof reaches a 33 foot < 1 inch height. The bulk of the structure
(below the top plate) is below 28 feet.

Materials for the project were selected for their suitability to withstand the relatively
harsh seaside environment while maintaining their inherent natural appecrance.
The sand-colored concrete block is a natural finish material. lis variegated
aggregate evokes the surrounding beach sand. The copper roof was selected for its
longevity as well as its ability to weather and develop a natural patina over time.
The use of these materials are not of a particular architectural era, the result being

that the residence will feel more like it has been a part of its setting than most of its
neighbors.

Mr. Levy is proposing to build a residence that is sensitive ta its setting and
respectful of its impact on surrounding properties and public space. He has enlisted
every applicable agency in its development and, as a result, limited severely the
possible scope of development an the property. The proposed residence is

consistent with the goals of the California Coastal Act. | urge you to approve the
project as submitted.

Sincerely,

Meatvin Dalton McGee, Architect
California License No. C-15586
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STATE CAPITOL

ROOM 3070 .
SACRAMENTO, CA 95814 B I l a
-+ PHONE: (916) 445-3731

DISTRICT OFFICE 7 b b
2121 PALOMAR AIRPORT AD. (‘Ialtfnrnta ?ﬁegtz[ature
1 SUITE 100
CARLSBAD. CA 92009
PHONE: (760) 438-3814 WILLIAM A. CRAVEN
FROM ESCONDIOO SENATOR
AREA 744-2223 38TH DISTRICT
ol FROM AREA CODE 714 USE
800/ 481-5560 CHAIRMAN
COMMITTEE ON LOCAL GOVERNMENT 98-3 10

August 21, 1998

Mr. Peter Douglas, Executive Director
California Ccazstal Commission

— 45 Fremont Street, Suite 2000

San Francisco, CA 94105

- Re:  California Coastal Commission Appeal (#A-6-98-98)
Coastal Development Permit (CDP 97-59)

Dear Director Douglas:

_ The City of Carlsbad has voiced strong support for the above mentioned project, the
proposed residence of Mr. John Levy on the Buena Vista Lagoon. I feel strongly that the
wishes of the City should be granted deference in this case.

As a longtime supporter of the California Coastal Commission as Chairman of the Senate
Local Government Committee, I am well aware of the need to balance competing
interests. The City of Carlsbad has had an excellent record of permitting environmentally
sensitive development and, accordingly, has been granted authority to issue Coastal
Development Permits (CDP’s).

Your careful reconsideration is sinicerely appreciated.

A. CRAVEN
38th District

WAC:ab:b
cc: Mayor Claude “Bud” Lewis, City of Carlsbad
&~Mr. John Levy
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senthly 0. Box 942645

. SACRAMENTO, CA 84249-0001
— VICE-CHAIR (916) 445-7678
JUDIGARY DISTRICT OFFICES
MEMBER:
. EDUCATION 27128A Pm%ﬁﬁémum‘l“s ESPADA, OTE. 1825 'V
o SAN JUAN CAPISTRANO, CA 92675
—  HEALM PHONE: (714) 489-2404
TRANSPORTATION FAX: (714) 489-2069
SAN OIEGO COUNTY
BILL MORROW 302 NORTH COAST HWY.
—_ ASSEMBLYMAN, SEVENTY-THIRD DISTRICT OCEANSIDE, CA 92054

PHONE: (619) 757-8084
FAX: (619) 757-8087

_ August 20, 1998

—_ Rusty Areias, Chairman
California Coastal Commission
45 Fremont Street, Suite 2000

—_ San Francisco, California 94105

RE: CCC Appeal #A-6-98-89

Dear Chairman Areias:

—_ I am writing you today to voice my support for Mr. John Levy’s proposed residence on the
Buena Vista Lagoon in Carlsbad.

- Mr. Levy has worked diligently for over three years with all of the resource agencies in
implementing a plan that recognizes public access, wildlife habitat, environmental and biological
concerns. After several meetings with USF&G, CCC, and CF&G an agreement was met on
environmental setbacks, wildlife habitat, and public access. Because the agreement required
100-foot setbacks on two of the three sides of the property a lot boundary adjustment was
necessary to comply with these setbacks. Coastal staff was an active participant in all of these
meetings.

Mr. Levy made the boundary adjustments. In fact, he has reduced the density of the buildable
area from 1.9 acres to .43 acres.

Mr. Levy submitted the revised plans to the City of Carlsbad Planning Department late last year. N
The plans were unanimously approved on July 1, 1998 and, therefore, issued a CDP. No
comment was received from any resource agency nor any neighbors.

On July 27, 1998, Mr. Levy received a notice of appeal from Commissioner Kehoe’s office.
Needless to say that Mr. Levy was astounded since he hadn’t heard one word from Coastal staff

during the resource agency mitigated negative declaration review period of nearly four months.
Their reasons were:

1) Legal site access;

2) The requirement for an additional CDP for a boundary adjustment;
_ 3) Public siting from the coast highway;

4) Public access to the lagoon.

— All issues that they had been part and parcel to.

Representing South Orange County, North San Diego County, including the following communities: Aegean Hiils, Aliso Viejo, Bonsall, Camp Pendleton, Capistrano Beach,
Carisbad, Dana Point, De Luz, Falibrook, Laguna Beach, Laguna Hills, Laguna Niguel, Leisurs World, Mission Viejo, Monarch Bay, Oceana,
Oceanside, San Clemente, San Juan Capistrano, San Luis Rey, San Luis Rey Heights, San Onofre, South Laguna, South Ocsanside, Three Arch Bay and Vista,

Printed on Recycled Paper
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Mr. Levy has met with CCC coastal analyst Bill Ponder, Commissioner Kehoe, her alternate
Terry Johnson, the City of Carlsbad and Mayor Bud Lewis. All have agreed that the appeal
should be withdrawn. Please keep in mind that the proposed siting does not block any public or
private view and is situated to minimize it’s visual impact to the coast and the project has the

support of all neighbors.

In addition, I support a “dawn to dusk” gate along the public access trail of the southemn sore of
the Buena Vista Lagoon for Public Safety concerns. Because of its remote nature and proximity
to the railroad tracks, this property has been a staging ground for transients and gangs who have
preyed on the adjacent property owners for years since it is extremely difficuit to police.
Consequently, I am concerned about Mr. Levy and his family’s security during the evening
hours. The primary users of the public trail are fisherman and naturalists who limit their use to »
daytime hours. I strongly urge the commission to adopt a dawn to dusk gate to ensure Mr. '

Levy’s security.

In closing, I feel that this project would be an excellent addition to the City of Carlsbad and
strongly endorse its approval as to the CDP97-59.

cc:  Penny Allen ;“
David Armanasco 3
Nancy Flemming .
Sara Wan
Mike Reilly
Shirley Dettloff
Pedro Nava
Andrea Tuttle
Dave Potter
Christine Kehoe
all Coastal Commission staff
John C. Levy, Jr.
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Dennis Brandmeyer
B Realtor

Gengeral Building Contractor
23 Aug 98

To: Coastal Commission
Re: CCC Appeal #A-6-98-98

Dear Commissioners:

- T am a neighbor of Mr. Levy’s proposed residence and would like to add my
support for his project. Of all possible uses of this land I believe his will have
the lowest impact and will immediately aid in helping the Carisbad Police in
accessing this somewhat problematic area. Mr. Levy is one of the few people
with the tenacity and vision to see this project through the myriad of

- governmental approvals and compromises. This last minute appeal by Staff

appears unfair and costly to Mr. Levy.
Thank you for your consideration.

Dennis Brandmeyér

) MW

2360 Rue des Chateaux, Carlsbad Ca. 92008 Tel. and FAX (760) 7292052
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Donald E. Jackson
260 Normandy Lane
Carlsbad, California

92008-2222

August 25, 1998

California Coastal Commission

c/o Peter Douglas, Executive Director
45 Fremont Street, Suite 2000

San Francisco, Califormia 94105-2219

Dear Commissioners:

I am writing this letter in reference to the California Coastal Commission Appeal #
A-6-98-98.

I am a third generation property owner in the northwest corner of Carlsbad,
located near the property in question. My wife and I are very aware of the past history of
that piece of land which is called “The Flat” created by an illegal fill of the lagoon in the

early “70's. Iam also on the board of the Buena Vista Lagoon Foundation which keeps a
close eye on all aspects of the lagoon.

I have studied all the requirements which the City of Carlsbad, the Coastal

Commission staff, and the other regulatory agencies have imposed on the single family
residence proposed.

With all of the above in mind, we welcome this single family residence with its

present requirements as a positive move toward solving the many problems in that portion
of the lagoon of which you must be aware.

Should you have any questions pertaining to this matter, I would be quite willing
to respond. My telephone number is: 760-434-3675.

Singerely,
® ] o fr

Donald E. Jackson
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Transcript of Levy CDP 97-79 Substantial Issue Hearing- 9/11/98

8:38
Staff- Mr. Damm

Next on the agenda Mr. Chairman is item 7.a, this is appeal # A6-98-98, this involves an
appeal of a City of Carlsbad-approved coastal development permit, allowing construction
of a 30 foot high single family residence along with a 35 foot high, 1633 square foot
detached garage which would have a 577 square foot second unit above it. The project site
isa 1.9 acre lot, itis a lot that is located in a unique location. The property is surrounded by
wetlands on two sides, it’s a triangular shaped property that is on the south shore of Buena
Vista Lagoon, and therefore it certainly is a piece of property that raises concerns as to
design of the development in relation to the environmentally sensitive wetlands that are
adjacent. The staff is recommending that the Commission, after public hearing, determine
that the appeal does raise a substantial issue, and if you do find the appeal raises a
substantial issue, we are then recommending that the Commission approve the project at
the de novo portion of the hearing subject to special conditions.

10:11

Based on the, and | will be very brief, based on the materials you have received from the
applicant, itis clear that they believe the appeal raises no substantial issue. Staff would
also note that one of the appellants, Commissioner Kehoe, has indicated that she has
withdrawn her involvement as an appellant, however this appeal does remain a valid
appeal. Briefly, there are 3 reasons why staff believes the appeal raises substantial issue.
First, there are clearly defined trails on the eastern side of the property where the city did
not require protection of historic access. Secondly, the city allowed a new electronic gate
to be installed in the access easement off of Mountain View Dr, which will extend the life of
this gate. Currently there is an old chain link gate, and staff believes it is not appropriate
under the public access provisions of the Coastal Act to install a new electronic gate which
will restrict the ability of the public to have pedestrian access from Mountain View Dr, down
to the trails. A third issue that staff feels raises substantial issue is the question of the
application by the city or lack thereof of the Scenic Preservation Overlay Zone. In staff’s
opinion, the scenic preservation overlay zone does apply to this property. We believe the
city should have utilized that in reviewing the design of this proposed residence and garage
with a second unit above. Staff at this point will stop our presentation, we do have
additional comments should the Commission wish to hear more about the question of
substantial issue before making your decision on that point. However, procedurally, unless
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there are three or more Commissioners that want to hear more on the question of
substantial issue, staff is prepared to go directly to the de novo hearing. So, at this point,
inquiring whether three or more Commissioners want to hear more.

12:28

Staff B

Are there three or more Commissioners that, uh, just on substantial issue? 3, 3 or more?
Commissioner A

Not me.

Staff- Mr. Damm

Ok. Then staff will proceed with our presentation —

Commissioner Reilly

Are you talking about- so we go into de novo if we don’t want to hear more- or substantial
issue?

Staff- Mr. Damm
Correct.

Staff B

Right.

Commissioner Reilly

Well, | wanna hear more on substantial- because I, | looked through the record on this
thing...

Commissioner A

You got a couple, you got a couple people with you Mr. Riley-
Commissioner Reilly

It’s disturbing.

Commissioner A

I’ll go with Mr. Reilly.

Commissioner B
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3.
13:10
Staff- Mr. Damm

Ok. Then staff will proceed with additional comments regarding substantial issue. First of
all, with regards to public access, if the commission will turn to the last page of the staff
report, there is a map of the area. The applicant’s property is the two lots located north of
what is labeled as Lot 3 on that exhibit. The Commissioners all have that? It’s exhibit #6,
correct. It’s the very last, very last page. As part of a previous commission decision in 1983,
the commission allowed a 14 unit condominium development on what is labeled Lot 1 of
that exhibit. Lot 2 is the beach area owned by the state, and lot 3 was required to have an
irrevocable offer to dedicate an open space easement and to allow for continued public
access on that lot. The applicant’s property was found to be an existing separate legal
parcels and were not part of the 14 unit condominium project. As you can see on that
exhibit, the parcel that the applicant is proposing to build their residence on is a triangular
shaped property. Located to the west and north of that property is the Buena vista lagoon
wetlands. Immediately to the east between the parcel and the railroad tracks is also
additional wetland areas. The city in approving the applicant project did allow as |
mentioned for the old chain link gate which is located and identified on Exhibit #6 on
Mountain View Drive, it’s labeled ‘electric car gate.’ They allowed that old chain link to be
replaced by a new electronic gate. The staff does feel that that is an action which extends
the life of a structure, in this case a gate, and restricts public access what the Commission
required in your previous decision as open space area and public access area. The
applicant has private ingress and egress easements across that property to serve their lot.
And, staff does not believe that the Commission has the ability to require removal of the
existing chain link gate but we do not believe it is appropriate under the public access
policies to approve a new electronic gate at that location, which in effect will continue to
prevent the public from utilizing that easement to get down to that broader lot 3 open
space area.

Regarding the trails, and I’m gonna show slides in just a moment, looking at that exhibit as
well as exhibit #2 in your staff report, as | mentioned earlier, there are existing well defined
trails on this piece of property, the city and the applicant, in our opinion, did a very good job
of addressing the question of wetland buffers. If you refer to exhibit #2, there are
requirements for 100 foot buffers, both on the west side of the property as well as the east
side of the property, however, the city only required that the trail on the west side, which
you can see on exhibit #2, only that that trail be retained for public use. There is a trail on
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the east side of the property, adjacent to the railroad track area. Staff believes that trail
which has historically been used by the public should also be retained and preserved.

17:20

Commissioner C

Mr. Damm, could you lead us through Exhibit 2 and show us where those trails are?
Staff- Mr. Damm

Yes, if the Commission is looking at Exhibit 2, if you’ll simply orient the exhibit so it says
where Parcel A, at the top, to the left of what is labeled “42 inch chain link fence”, you have
the wetland buffer area, you also have the label “existing path to remain,” that is what the
city in their approval required. Then, to the upper right hand corner, or right hand portion of
the site plan, you have an area that’s also listed as 100 foot habitat setback. There is a trail
in that area that the city did not require be retained, and | will show that to the Commission
in the slides in just a moment. And within that setback there’s an existing trail,
Commissioner. [inaudible someone asking question] It’s not shown on the map because
this is what the city approved. [inaudible person again saying something off the mic] This is
the version of the city’s approval.

Commissioner C

| don’t want to interrupt you but can | make one question, to go back to that electric gate?
Staff- Mr. Damm

Yes.

Commissioner C

There’s currently a chain link fence, right?

Staff- Mr. Damm

There’s a chain link fence there.

Commissioner C

Ok, if that easement is gonna be picked up, what would- eventually- there’s an easement,
there’s an open space deed easement, across that Lot 3. Would at that time, the
Commission have the ability to remove that chain link fence, if we don’t, if there’s no
electric gate there? Or what? What does it do to the Commission’s ability to remove that, if
that easement is ever picked up?
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Staff- Mr. Damm

Commissioner, | think we would have to, staff would have to more fully explore that,
because there is this private, underlying ingress and egress easement, that was recorded
prior to the Commission’s requirement for an offer to dedicate. So from a legal standpoint, |
do not know whether or not we could require the removal of that chain link gate. You want
to add something there?

Commissioner or Staff

Well, Mr. Damm has, as we’re getting to the testimony you hear from the City and the
applicant, a proposal to address that.

Staff- Mr. Damm

Ok, and our legal staff has a comment | think they wanna make as well.
20:00

Staff- Legal

Normally when the Commission requires offers to dedicate, those are recorded free of prior
liens and encumbrances, so the fact that there’s an access ingress and egress right on that
property, normally that would be, you know, someone takes up the offer to dedicate they
could require the removal of the gate at that point because the offer to dedicate would be
superior to ingress and egress easement. But | would need to check the language of the
offer just to be sure.

Commissioner C
Ok.
Staff- Mr. Damm

Then, also with still looking at Exhibit #2, the trail portion that the City did require be
retained, there would be a fence across the buffer area with a time lock gate. And the
Commission in a recent decision in Agua Hedionda Lagoon did find that time lock gates for
these types of trails are detrimental to public access, that they do tend to have a certain
factor of discouraging us, and staff believes that is also a point of contention with regards
to our recommendation of substantial issue.

Commissioner
So, is that a dusk to dawn thing that we read about in there?

Staff- Mr. Damm
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Yes.

Commissioner

It would be open from dawn to dusk?
Staff- Mr. Damm

That’s the intent of the city’s approval.

The other item that staff believes raises substantial issue on this is the question of visual
impact. You have a letter from the city of Carlsbad that indicates that they do not believe
that scenic preservation overlay zone requirements apply to this property. Staff has
reviewed the local coastal program, and in our review of the local coastal program, the
Commission, when you approved the specifically added section 21.40.135, to the coastal
zone, titled Coastal Zone Restrictions, and that was added to the scenic preservation
overlay zone. And I’ll simply quote that, it states, “within the coastal zone, existing public
views and panoramas shall be maintained. Through the individualized review process, sites
proposed for development shall be conditioned so as not to obstruct or otherwise damage
the visual beauty of the coastal zone. In addition to the above, height limitations and see-
through construction techniques shall be employed. Staff strongly believes that due to the
unique location of this triangular piece which juts out into the Buena vista lagoon, that
height limitations are appropriate. The San Malo development, which is nearby and which
also extends out into the lagoon, the residents of that subdivision generally have a height of
25 feet. Therefore staff is recommending, with regards to this particular residence, that
substantial issue does exist, that the city should have applied the scenic preservation
overlay zone requirements and looked at a reduced height for this piece of property, which
is visible from the railroad tracks, as well as Carlsbad blvd which is a major coastal access
road. I’lIl just show three or four slides, real briefly.

Commissioner

No it’s not Carlsbad blvd, it’s pacific coast highway.

Staff- Mr. Damm

I’m sorry. | apologize.

Commissioner

Well, | know it very well. Oceanside and Carlsbad share that lagoon.
Staff- Mr. Damm

| agree. We’re talking the same road, but it’s Pacific Coast Highway.
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This is a view looking down towards the site. You can see the trails, they’re very clearly
defined. The larger trail there on lot 3, the pedestrian trail extending out on to the triangular
piece of property.

This is looking down from the gates, on Mountain View Drive, that leads down to the sites,
this is approximately the area where you would have the new electronic gate.

That slide’s too dark. So is that one. Oh these are real dark.

This is looking from the railroad tracks directly at the site, the Lot 3 which was required to
be open space, you can see the large dirt area that is used by the public. It’s also used for
getting emergency equipment down to the beach. The condominium development to your
left on the promontory is the project the Commission approved in 1983. The San Malo
development is in the background of this slide.

24:58

Commissioner

How tall are those condos on the left?
Staff- Mr. Damm

The condos on the promontory? I’m not sure Commissioner, but | would say they are in the
30-35 foot range. They were not, it was not a, you know, low profile type development. In
the background on the right is the San Malo development.

This is just a similar still from the railroad tracks, hanging a bit to your north.

This is Pacific Coast Highway, looking back towards the site, just to give you a feel for the
open space nature of Buena vista lagoon. That would conclude the slides.

Commissioner

Well that last photo is looking southeast. | mean southwest. And | suppose, what your
showing is from the tracks, not from Pacific Coast Highway.

Staff- Mr. Damm

I thought | did indicate that the ones were shown from the tracks, except that last one being
from the highway. Correct.

Commissioner
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The reason | raised that is because when you’re riding down pacific coast highway, or
walking down pacific coast highway, you cannot even see the tracks, nor see those condos,
or the st malo project, because of the elevation of the site.

Other Commissioner

Staff? Does that conclude your presentation?

Staff- Mr. Damm

Yes, that concludes the staff presentation on substantial issue.
Commissioner

Any ex parte communications? Commissioner Johnson.
Commissioner Johnson

Yes, | forget the exact date, but it was about two weeks ago, | met with the applicant, John
Levy, and his developer, his partner, on site in Carlsbad. And | stayed there for maybe about
45 minutes, and we walked around and looked at the plans and talked about the project.
And actually both cities, Carlsbad and Oceanside, because they share that lagoon. And we
talked about the history of the site, and the neighbors, and the impact of this project on the
neighbors and the city of oceanside.

Commissioner

Any other ex parte communications? Commissioner Herron.
Commissioner Herron

Mine are on file.

Commissioner

Anyone else? Welcome Commissioner Flemming. We’ll call the applicant, John Levy, and
you’ve asked for 15 minutes. [talking off mic so inaudible but appears to be asking for 20
minutes]

Mr. Levy

[gets on mic] ....because | have slides, and | know everyone’s in a hurry today-
Commissioner

This is just the substantial issue part.

Levy
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Right.
Commissioner

Once we get through the substantial issue part, if the Commission decides on substantial
issue, then we’ll go to a de novo hearing-

Levy

| understand that.

Commissioner

You need to confine your self to the question of substantial issue-
Levy

| understand that. And that’s what I’m prepared to do.
Commissioner

Chairman Areias? Make the decision, he wants 20 minutes.
28:25

Levy

I’lL try to make it less, but there’s quite a bit of information here that you folks are not aware
of. I did present it in my written response, however, staff is not acknowledging their last 3
years of involvement in this project and the conditions that were placed upon us by all the
resource agencies including the coastal commission.

Commissioner
John, if you’re not redundant, you can have 20. If you are redundant, you can have 15.
Levy

That’s fine. | appreciate it, thank you. We’re gonna set up some- this gentleman’s setting up
the slides, my colleague here Mr. Sukup will be doing the overheads for us. Let’s move very
quickly.

For the last 3 years | have been attempting to build a home for my family on the 3 acres on
the Buena vista lagoon. The entitlement process began 3 years ago in October 26 1995 a
memo to bill ponder of coastal staff. | believe you all have a copy of this correspondence
and meetings with the coastal commission. And | believe all of you received that. So this is
the intent of 3 years of work with them, and so this does not include US fish and wildlife,
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nor CA fish and game, nor the city of Carlsbad. We literally have boxes of, this is specifically
coastal commission.

After 14 months of site visits, meetings, phone calls, faxes, a $5,000 biological report,
representatives from US fish and wildlife, CA dept of fish and game, Pacific Southwest
Biological Services, Mr. Ponder from Coastal staff, Bob Sukup and myself met on January
22, 1997 to negotiate the conditions for the development of the site. Ok? So. It began on
October 26, and January 22, 1997, we all meet. | have here an acetate that was used as a
template by the members of the resource agencies, including Mr. Ponder, to ascertain the
siting requirements. On that day, Jan 22, 1997, the resource agencies agreed to the
following conditions for development. And we have a color overhead, that will help you
folks understand exactly what the project is here.

A 100 foot buffer from mean high water level to all structures, roads, and fences. This
condition equated to 100 foot setbacks on 2 of the 3 property boundaries. An irrevocable
offer of dedication to this buffer to be made to the CA dept of fish and game. Restoration of
the 100 ft buffer area to include removal of all non-native material and hydroseeding of
native coastal scrub mix. Grading the slope of the property and constructing barriers to
prevent urban runoff containing herbicides, insecticides, and pesticides from draining into
the marsh or lagoon. And an irrevocable offer to dedicate a 25 foot wide public trail along
the southern shore of Buena vista lagoon for the LCP and the coastal Commission.
Installing a 72” high solid parameter fence along the west (which is really the south), north,
and east portions to reduce the likelihood of pets, such as cats, from entering the marsh.
At a later date, the northern fence was allowed to be lowered to 42”. The eastern 100 ft
setback area was to be designated a wildlife habitat area due to the sighting of a pair of ca
light footed clapper rails. Per the recommendation of pacific southwest biological services
report, which is Exhibit H, you all have a copy of that | believe. A combination of shields and
low level lights on all outdoor light fixtures on the residence. 9, to incorporate headlight
shields on the cul de sac fence to protect habitat at night or approaching cars along the
easement along Lot 3.

32:13

These conditions were agreed upon by all the resource agencies including Mr. Ponder of
coastal staff, who was an active participant in this and every meeting. On 1/27/97, we sent
all resource agencies including Mr. Ponder a revised site plan which included the boundary
adjustment plat for the two lots on the subject property. Originally the property lines ran
east and west, but because of these hundred foot setbacks, it would be literally taking from
the resource agencies, so we had to do, had to change the boundary adjustment to address
that, to a north- south property. In fact, that first overhead we showed you was at that site
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that day and Mr. Ponder was part and parcel to that drawing on that map of those boundary
adjustments. This boundary adjustment as | said was necessary to comply with resource
agency setbacks. We did not increase the intensity of use of that site by that setback, in
fact Lot Awas reduced from 1.9 acres to a .43 acre building envelope. No comment was
made by coastal staff when we sent them that information.

A letter from USFW dated February 13, 1997, in Exhibit | and it’s associated site plan Exhibit
J, spelled out the agreement which was reached on January 22 by the resource agencies.
Mr. Ponder was sent a letter and copy of this site plan. No comment was made by coastal
staff. On November 4, 1997, a CoC and a boundary adjustment were recorded on the 2 lots
and sent to the coastal commission. No comment was made by coastal staff. On
December 20, 1997, we applied for CDP 97-59 with the City of Carlsbad planning
commission. On April 1, 1998, a mitigated negative declaration was sent to all resource
agencies including the coastal commission, for their review. No comment was made by
any of the resource agencies including coastal staff. On may 1, 1998, a notice of exemption
was recorded and mailed to the coastal commission, no comment was made by coastal
staff. OnJuly 1, 1998, cdp 97-59 was unanimously approved by the Carlsbad planning
commission. There was not one comment received from one of the neighbors, or resource
agencies, including coastal staff. On July 9, 1997, at 5pm, the last possible hour, and day,
for an appeal, local staff elected to appeal cdp 97-59. Obviously, we were stunned by this
action in light of the level of involvement of coastal staff. | want to make this apparent to all
of you folks because of the involvement, that they’ve been there.

34:49

Ok, | want to move on to the issues themselves. Substantial issues. We did meet with
Christine Kehoe, excuse me your staff, Mr. Ponder, Mr. McKettrin | believe his name is, on
July 31, trying to resolve all the issues.

Bob, we’re ready to go right onto the site. If you could get the overhead please, of the site. |
just wanna- so we all know what were talking about, just very very quickly.

This is a view on the slides, looking northwest at the site, ok? That long white road is the
open space, to the left is the Beach Homeowners Association, and to the right is the san
malo project. Bob, you got a sliding overhead there. That’s san malo. Right there is where
the site is where the home would be built. Just to go over to the overhead for you folks to
see.

We’re conditioned — let’s see here. I’ll just go here, move real quickly.

Ok, just, in terms of the areas, we have the eastern habitat setback area, we were
conditioned by USFW, for that area, that’s where the clapper rails have been seen, there’s a
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lot of transients, gang members, that sort of thing living in that green area which is the
marsh. The public trail along the southern shore of the Buena vista lagoon per the LCP,
that’s that pinkish, and the purple, is the 100 foot wildlife setback as well. There is a six foot
chain link fence in the eastern habitat setback that we’ve been conditioned by USFW in 2
letters, in a February 6 letter and again on August 25 1998, saying, this is a no mans land,
this is a wildlife habitat setback. We have a six foot fence that runs along the southern
shore of the Buena vista lagoon. We are proposing a dawn to dusk gate there. Bob, if you
could show the commissioners that dawn to dusk gate area into that area, ok.

Issue 8, substantial issue with regard to the consistency with the visual resource policies of
the certified LCP, specifically creating a public pathway in the eastern 100 foot wildlife
habitat setback area, and eliminate the six foot fence and dawn to dusk gate on the
southern boundary that was conditioned by the resource agencies. I’ve combined all those
in one response. Policies 7.3. and 7.6 of the certified lcp place restrictions on public
access when habitat is impacted. This is the intent of the conditions placed upon us by
CDP 97-59. We were conditioned by USFW to a 100 foot irrevocable offer to dedicate the
setback to CA fish and game. To provide a solid 6 foot parameter fence along the west,
which again is the south north and east portions to reduce the likelihood of pets, such as
cats from entering the marsh. We had to design low level shielded lighting on the
residence. These conditions were reiterated again on August 25 by USFW, you were all in
receipt of that letter expressing their opposition to these new conditions sought by coastal
staff. These conditions were made at the request of pacific southwest biological services
report stating that a habitat protection fence as proposed along the 100 foot buffer to
ensure that pets were excluded from the buffer area. Clearly this new substantial issue and
condition are in complete contradiction to what was conditioned by the resource agencies
and recommended by our biological consultant, ok? And Bob, we got the next two slides
please.

Ok, eliminating the 100 foot six foot fence along the southern boundary, and dawn to dusk
gate. Ok, were looking at a slide here that is looking east along the lagoon, if youll see that
fence up in the left hand corner there, that is the fence along San Malo. And the proposed
fence would start on the other side of the lagoon and head southeast. Again | am
conditioned to this fence along the entire southern boundary of this property and low level
lighting per the February 13 1997 and august 25 1998 USFW letters. These conditions are
meant to protect the lagoon and marsh areas from human contact and the introduction of
Dammestic pets.

Public access, Bob could we go to the next slide please, thank you- ok, this is looking east
along the public trail that were proposing on the southern shore of the Buena vista lagoon,
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and that would be basically where that dawn to dusk gate would be. This path terminates t
a lookout just in front of the eastern habitat setback were conditioned to. Ok bob could we
go to the next 2 slides please.

Again policies 7.3 and 7.6 of the lcp place restrictions on public access when the habitat is
impacted. The combination of a six foot fence and dawn to dusk gate provide a balance
between habitat protection, public access during the day, and security for my family during
the evening hours.

40:10

Mr. Damm’s reference to the recent K decision on the agua hedionda lagoon, as | stated in
my written response, Buena vista lagoon is a dedicated wildlife habitat where public use is
prohibited within the watershed. The agua hedionda lagoon is a public use facility where
watersports and Dammestic animals are permitted in the lagoon environment. In the Kay
decision, the adjoining properties were a condominium project to the east and popular
restaurant to the west that were historically connected via prescribed trail. There were no
security lighting conditions, nor habitat, nor public safety issues as there is on this site. All
resources agencies, including usfw, and the city of Carlsbad, are in support of the dawn to
dusk gate for wildlife and public safety concerns. The coastal act makes exceptions to
public access when public safety and/or wildlife are at risk. The conditions reached on
January 22 are a good balance to these competing concerns. Both commissioners johnson
and herron have been to site and seen the graffiti and the [not sure what word this]. New
slides Bob please.

Ok issues C and D, substantial with regards to visual resources of the certified lcp,
specifically reduced the elevation of the roof to eliminate the block exterior and copper
roof. Ok, | am in full compliance with all the zoning, including the height requirements, to
the LCP. Ok, the entire site is surrounded by 30-35 foot homes. To the north, ok this is
looking to the south, directly to the south, these are these apartment buildings, the views
from the, this looking north, excuse me to the southwest, which is the Beach project. Once
again these are in excess of 30, 35 feet tall with the chimneys. Ok bob, and next slide
please.

Ok, now were looking at, from the west, the ocean view is blocked from the railroad tracks
and tules. And this picture is shot directly looking west and the home site would be just to
the left of that powerline. And to your right. Basically youre looking directly at the site from
where that car is. and as you can see, the car is probably five feet tall, and the railroad
tracks are 18 feet, so virtually, there is no coastal view there, except for the sky, ok? Next
shot please, Bob.
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Looking south from the coast highway, and this is a lot more representative than the staff’s
shot, because Im up on the hill and the site itself would be kind of — from this position here,
you’d be looking, it would be blocking the apartments, if you will. And that’s the panoramic
view of what it is. next shot bob please.

Ok this is looking northwest again, and the site itself — bob, if you could just show the
commissioners- just to show you, it does not impact - that is where the building site would
be, so looking northwest-

Commissioner
Mr. Levy, how tall are those buildings in the background there?
Levy

| have another picture to show you, that’s up close. Theyre approximately, theyre in excess
of 30 feet.

Other Commissioner

And that’s the st malo?

Levy

That’s correct.

Commissioner

And when were those built? It was pre coastal?
Levy

Oh it was way pre coastal. Some of those homes were built in the 30s. from the stuff on the
southern side, probably in the 70s | believe.

Commissioner
And that’s the oceanside side?
Levy

That’s correct, commissioner. So, staff’s contention that is surrounded by small buildings
or whatever, everybody in the coastal plain is allowed to build to the maximum height of 35
feet if the zoning requirements allow it. Ok, got those.

Ok, this is another view of actually | shot it more to the northwest because that really where
the residence would sit is in the middle of the two power lines, power poles if you will,
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actually more in the center of those, so that would be the view from coast highway, and is
shot directly from that.

44:31

Staff’s contention that this site is in the scenic preservation protection zone is incorrect.
The city of Carlsbad sent you a letter September 4 that in fact it is not. In 3 years of
meetings with coastal staff, the substantial issue was never raised, including the July 27
appeal, we only learned of it upon reading the august 28 staff report. Bob, if you could just
change that real quickly, thank you.

That is the picture of, commissioner wan,excuse me, that is looking directly from the
building site across the lagoon, and as you can see the houses in the back, are probably at
40 feet because of the hill, those are 12 12 roofs, 2 story homes, they’re well in excess of 35
feet. Next slide please bob.

This is looking directly onto the beach, out on the open space, as you can see residents are
well in excess of 35 feet on the beach. Ok here is a recently built and approved project with
a copper roof on the Buena vista lagoon, the wal mart center, with a simulated roof. This is
home in the coastal plain of del mar, this is a type of roof, this is a real copper roof, not a
simulated copper roof. And it will age of course and patina, as time goes on, next slide
please bob.

This is a recently built and approved bathroom facility, albeit were not building that out of
block and copper, once again. This is the Carlsbad train station, this is

Side B
00:00
Levy

Heres a relatively famous new architecture in the del mar area that uses concrete block
again, sand blasted and a standing seam copper roof. So staff’s contention that’s not
keeping with, architecturally, | will have to oppose them on that statement.

Ok here we are looking at the access gate, and this has to do with substantial issue with
regards to the consistency with the public access and the recreation policies of the
certified LCP, chapter 3 of the coastal act, deny the applicant the installation of the electric
gate on Mountain View. This gate has been in place since the early 60’s and predated the
open space by 25 years. It is used primarily by city maintenance and utility crews to access
the beach and weir. Ironically, the dedication of this open space for lot 3 has never been
accepted by a public agency, nor public association in 14 years. Consequently, public
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access is prohibited unless this dedication is accepted, albeit everybody uses it and
realizes it is open space. This property is owned by the Beach Homeowners Association, |
simply possess an ingress/egress underground utility easement to pass through it. Public
access is given through the open space directly to the east, now | wanna show you where
public access is.

Now, were, bob could you just go back one please. Ok, here we are standing out and you
see the tennis courts here. Next picture, please, bob. Here’s where the public access is
here. You walk directly around the tennis courts and there’s a prescribed trail, both
Commissioners Johnson and Herron have been down there. And next slide please bob.
Here we walk around the eastern portion of the tennis court, and then finally bob, another
one. Ok and that’s where the trail on the left there joins up to the easement itself. Next
picture Bob. Here’s a gentleman, this is 3 days ago, | don’t know this gentleman, but he was
walking his dog down there, and that’s how folks get down to the open space down there, to
Lot 3, from the south.

2:06

Ok, this is the beach access of ocean which basically mountain view turns into ocean. This
is literally a block away, and this is how folks get down to the open space off the beach, and
literally it’s probably 100 yards, when you get to the beach you turn right and youre in the
open space. Next picture please, bob.

Commissioner

Mr. Levy?

Levy

Yes.

Commissioner

You’re way over your 20 minutes.

Levy

Ok, im sorry, | just want to show you folks that we do have public access, here it is.
Commissioner

Show us fast.

Levy
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ok, were done here, just after this. This is from the coastal highway, this is the access down
to the open space, off the coast highway. Next slide please bob, we’ll just run through these
real quick. Graffiti, there are crime problems down there, graffiti, or trash, or transients
Bob, more graffiti, and this was all bright red the day before.

Ok and just finally, in terms of staff’s, they didn’t bring this up, in terms of the drainage
issues, those have all been addressed, by the city, we did have a report done by pacific
biological services, we are proposing, we have no hardscape really on the property

Commissioner
Commission staff didn’t put that graffiti up did they?
Levy

I think Bill Ponder was out there. Im just kidding. Anyways, we have no hardscape on the
site really to speak of. We fought the city, they wanted to put in asphalt on the driveway, we
wanted DG, we finally prevailed on that issue, we want to keep the integrity of the site. lve
lived on the lagoon for 10 years, im an active member of the Buena vista lagoon foundation,
in saving the lagoon, and quite honestly, im very very surprised by this appeal.

3:56

Commissioner

Mr. Reilley and then Ms. Wan. No? Mr. Johnson and then Ms. Wan.
Commissioner Johnson

| have a question. Any opposition from the neighbors, whether it be the Carlsbad side or the
oceanside?

Levy

None whatsoever. Not one letter, in fact, | believe | even enclosed letters of support from all
of the adjacent neighbors, except the San Malo HOA, they are in support of the project they
just declined to write a letter to that effect.

Commissioner Johnson

Now the reason | ask is because both sides of that lagoon are very active in their
community, very concerned about the Buena vista lagoon-

Levy
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Absolutely. They will also be in the joint powers meeting of the lagoon, very very active in it.
And a project of this impact, if you will, of open space and not to have any public
opposition is really [not sure what word] and especially with the planning commission
unanimously approving the project as well. Not one vote against it. The city of Carlsbad, the
mayor’s office, everybody are in full support of this project. And the reason is
Commissioner Johnson is, this area has been a cauldron if you will, for transients, crime,
graffiti, robbery, you name it down there, because they live down in the thrush down there.
And theres two big issues why we have the public support that we do.

One, putting in that electric gate down there will allow Carlsbad police department to
patrol the open space, and the sheriff’s department for the railroad, itself, for the coaster.
And they have not been able to get down there, and literally now I’m down there every day
picking up trash, as are two or three of the other neighbors, and broken beer bottles, drugs,
you name it, are down there. Now CPD and the sheriff’s department can push a gate button
and drive down into the open space, and we’re not gonna have the problems with the
littering, the graffiti, drugs, transients, all that stuff down there. Mary, | know both of you
have been down there and seen it. Ok, it’s a big big problem.

Now, putting in that electric gate up there is not going to change the public access. Itis
there, plain and simple.

Commissioner

Ok. Commissioner Wan.
6:15

Commissioner Wan

I just want the staff to address something in their response, but | have to say that the
attacks on staff are not appreciated by me. And that’s, im not asking for your response on
this, im telling you my response to your attacks on staff. And staff, | know that your
workload is horrendous, but | would like you to, obviously you cant follow every single
single family residence as it goes through the local process, but | guess you should respond
to why staff did not respond to his correspondence.

Staff- Mr. Damm

Thank you, when Mr. Levy submitted his letter, | did read that, | did have concerns about the
staff and the feedback that staff provided to the applicant with regards to the project. And
quite frankly, | think staff could have done a better job in that regard. However, | also want
to point out, and | think the applicant and the applicant’s representative did the same thing
just this morning, the bulk of the discussions were with regards to the site plan and the 100
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ft wetland buffer, or whatever type of buffer was going to be appropriate. In talking to the
planner, mr. ponder, he indicated to me that building elevations and building plans were
not part of the discussion, it was basically limited to looking at the site plan. Now certainly,
the staff could have made a very forceful comment that building elevations and height of
structures were going to be a concern, and | wish they had, and mr. ponder did indicate to
me that he did state that visual impact was going to be a concern, but he also indicated
that there were no building elevations in the course of the discussions to refer to.

Commissioner Wan
I just wanted you to include that in your response, your general response.
Staff- Mr. Damm

Mr. Chairman, if | may, and this will only take a minute, | do want to comment that the staff,
with regards to the public access question, certainly feels that it is appropriate to have
contiguous public access around the perimeter of this site. We are not implying that with
regards to the clapper rail, that there cannot be fencing to ensure that the public does not
adversely affect the clapper rail that use the site.

Finally, with regards to the access around the tennis court, my only comment there is that
that is not a formalized access, there is not an easement that guarantees that access in the
future. It certainly is used right now, but itis not a formal accessway.

Commissioner
Commissioner Reilly?
Commissioner Reilly

One of the things that disturbs me besides the opportunities that weve had for some
involvement in this project that we haven’t taken advantage of, is commissioner kehoe’s
statement that the reasons for substantial issue on this thing have been kind of a moving
target, and her sense was that after going and looking at the site, and her letter, that she felt
that the representations made by staff when she signed that appeal didn’t bear out when
she was on the ground. | find that disturbing, and it seems like we have kind of a moving
target about why we’re trying to find substantial issue on this. Frankly, on this particular
project im prepared to find no substantial issue.

Commissioner
And | would agree with that.

Commissioner
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Ms. Herron.
Commissioner Herron

I would like to say too on Mr. levy’s behalf, and of course he has a vested interest but his
care for the lagoon area and his stewardship there | think are admirable. And some of the
places that he showed in the slides, where the transients have been, he tidies up there
everyday, and | don’t think that any of the public agencies are gonna take the care of the
responsibility for the lagoon that he does.

Also, in terms of the access, of course the gate is not on property that Mr. Levy can control.
The path around the tennis courts is hidden, and in fact | remember saying to him ‘is this a
well kept secret’ because there is no signage, but we should remember that there is that
beach access 100 yards away. And then that leads to the lagoon area, so the public
certainly will be able to enjoy that lagoon. Thank you.

Chair
Commissioner [not sure what name it is]
Commissioner

On the issue of the scenic overlay and the height of the structure, when you look at the
setting, it’s clear that at least a portion of the pre coastal act buildings are quite large and
bulky. And | wasn’t sure if all- or, it looked like some of them were newer. But if | understand
staff’s position, it’s based on the fact that the city is not applying a policy generally, that you
think they ought to be applying, and it so happens to apply to this particular property. Is this
a chronic problem with the city not recognizing an lcp policy?

Staff- Mr. Damm

It’s certainly a problem that were going to have to discuss with the city. We were not aware
that they weren’t applying the scenic preservation overlay zone. Their comments to us were
that the only place they apply that is where the council has made a formal determination
that it will be applied. And theres only one area, along the el camino corridor. The citation |
gave the commission in my presentation, in staff’s opinion, makes it clear that in the
coastal zone, it shall be applied on an individual site basis. That is certainly not the city’s
position at this time.

12:24

Commissioner
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Well regardless of what we do here, | would like the point to be made in our findings that yes
the policy applies, and then on a case by case basis that maybe we make an exception.
Rather than saying that, in this action, that if we were to approve this particular house, that
that means the policy doesn’t apply.

Other Commissioner

Right, and that would be more just, because we have a difference with the city here, and
shouldn’t hold sort of an innocent victim liable, when they have complied with what they
thought was the city’s requirements. | can certainly see that that needs to be in the
findings, however, | agree with that.

Chair
Commissioner Wan, then Commissioner Johnson.
Commissioner Wan

Well, that’s the purpose of substantial issue. that when the city is not applying its policies
appropriately, you take substantial issue, and you apply it. Now you could choose to take it,
and find out how you choose to apply it, but that is one of the purposes for finding
substantialissue. so, | beg to differ with you, and | don’t think we can write findings on this
unless we take substantial issue.

so, aside from that, the other issue that concerns me, and | am not personally asking that
or concerned about the height issue, frankly, except for the fact that it is a substantial
issue. there is a process here that is precisely what substantial issue is all about.

The issue that does concern me, however, is the issue of public access. And | think that
that is one that the commission has held very sacred in the past in terms of ensuring
adequate public access. | am concerned about putting that elect- one, about the electric
gate that can go in, that will, clearly- | don’t know what the impacts are gonna be of that
electric gate across an open space deeded parcel that was the condition of another
development in another subdivision that that’s the way were gonna get, were gonna get
public access across that parcel. So im concerned about a number of the public access
issues, and what substantial issues does, is you take it in on substantial issue, you get the
right to discuss those things. Otherwise, we don’t get to deal with it.

Chair
Commissioner Johnson.

Commissioner Johnson

Exhibit 25



Yes chairman, being respectful of all those who disagree, id like to make a motion that we
find there is no substantial issue, and id like to ask for a yes vote.

Chair

Moved by commissioner johnson, seconded by commissioner heron, that we find no
substantial issue, and they ask for a yes vote, commissioner johnson.

Commissioner Johnson

Yes, id like to just briefly thank staff for all the work they put into it, | recognize that
sometimes things can be a bit difficult, and just to let you know that the city of Carlsbad,
regardless of the intent of the overlay scenic zone area, have been historically a very good
steward of coastal issues, and im sure they would be more than happy to work with you in
the future on this one issue. and id just like to say that | recognize the fact that the applicant
has said a few words , | think in a harsh way, belitting staff, and | recognize staff is
overworked, and the personnel is not there. So having said that, | hope that we can pass
this project, it’s a good project, both cities like it. Neighbors on both sides of the lagoon are
supportive of it, and like | said im asking for a yes vote.

Chair
Ok, any further questions? Question’s been called for, secretary you can call the roll.
Secretary

[voting] Chairmain Aerias, 6-3.

Exhibit 25



Exhibit 25



Exhibit 25



	Res. No. 4332.pdf
	9
	10
	11
	12
	13
	14




