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The staff recommends the Commission adopt the following resolution. 

I. Approval with Conditions.

The Commission hereby grants a permit for the proposed development, subject
to the conditions below� on the grounds that, as conditioned, the development 

.twill be in conformity with the provisions of Chapter 3 of the California 
Coastal Act of 1976, will not prejudice the ability of the local government 
having jur�sdiction over the area to prepare a Local Coastal Program conforming 

.. 

to the provisions of Chapter 3 of the Coastal Act, and will not have any sig- 1 

nificant adverse impacts on the environment within the meaning of the '--
California Environmental Qtlality.Act. 

II. Standard Conditions.

See page 16.

III. Special Conditions.

The permit is subject to the following conditions:

1. Revised Site Plan. Prior to transmittal of the permit, the appl�cant
shall submit a revised site plan, any associated floor or grading plans which 

eliminate any alteration of the bluff face by re-siting the units generally 
behind the 30 ft. contour line on the northwesterly and westerly slopes 
(or as specifically shown on Exhibit C), relocating the proposed swimming 
po9l and decks back of the blufftop development line and relocating the 
proposed private beach stairway towards Buildings D and E in the vicinity 
of the eroded d�rt road. Said plans shall be submitted to, reviewed and 
accepted in writing by the Executive Director. 

.... 2. Open Space Easement/Bluff Face. Prior to the transmittal of a permit,
Ute applicant shall record an irrevocable offer to dedicate to a public 
agency, or to a private association acceptable to the Executive Director, 
an open space easement over the bluff face as shown in Exhibit D. Said 
open space easement shall prohibit any alteration of landforms, placement 
or removal of vegetation, or erection of structures of any type, unless 
approved by the.California Coastal Commission or its successor in interest. 

The offer shall be irrevocable for a period of 21 years, shall run in favor 
of the People of the State of California, binding successors and assigns 
of the applicant and/or landowners, and shall be recorded prior to all 
other liens and encumbrances except tax liens. The offer to dedicate shall 
be in a form and of content acceptable to th� Executiv� Director and the 
document shall include legal descriptions of both the applicant's entire 
parcel anq the easement area. 

3. Waiver of Public Liability. Prior to transmittal of the coastal
development permit, the applicant shall submit to the Executive Director 
a deed restriction for recording free of prior liens except for tax liens, 
that binds the applicant and any successors in interest. The form and 
content of the deed restriction shall bo submitted tp the review and 
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The offer shall recognize that the erection of some public access improvements 
may be allowed, in consultation with the State Department of Fish and Game, 
and subject to Coastal Commission permit requirements. 

The offer shall be irrevocable for a period of 21 years, shall run in favor 
of the People of the State of California, binding successors in assigns 
of the applicant and/or landowners, and shall be recorded prior to all other 
liens and encumbrances except ta� liens. The offer to dedicate shall be in 
a form and of content acceptable to the Executive Director and the document 
shall include legal descriptions of both the applicant's entire parcel and 
easement a�eas. 

7. Landscaping. Prior to transmittal of a coastal development permit for
the subject project, a de�ailed landscape plan indicating the type, size, 
extent and location of plant materials, the proposed irrigation system, and 
other landscape features shall be submitted to, �eviewed, and determined 
adequate in writing by the Executive Director. Drought tolerant and 
salt-tolerant p�ant materials shall be utilized to the maximum extent 
feasible. 

8. Lateral Access. Prior to transmittal of the permit� the Executive
Director shnll certify in writing that the following condition has been 
satisfied. The applicant shall execute and record a document, in a form 
and content approved by the Executive Director of the Commission irreyocably 
offering to dedicate to a public agency or private association approved by •• 
the Executive Director, an easement for public access and passive recreational 
use along the shoreline. The document shall also restrict the applicant 
from interfering with present use by the public of the areas subject to the 
easement prior to acceptance of the offer. Such easement shail be located 
over and throughout Lot 2 and Lot 3 of the proposed subdivision, as shown 
on Exhibit F. _Such easement shall be recorded free of prior liens except 
tax liens and free of prior encwnbrances which the Executive Director 
determines may affect the interest being conveye�. The offer shall run 

,with the land in favor of the People of th� State of California, binding 
.successors and assigns of the applicant or landowner. The offer of dedi­
cation shall be irrevocable for·a period of 21 years, such period running 
from the date of recording. The document shall include legal descriptions 
of .both the applicant's entire parcel and the easement area. 

9. Archaeological Resources. The applicant shall. comply with the
adopted mitigation measures on cultural resources in the certified E.I.R. 
for the project. 

IV. Findings and Declarations.

The Commission finds and declares as f�llows:

1. Project History.• The applicant has previously·applied for a coastal
development permit (#6-81-249) for the same proje·ct on the site last year. 
In June 1982, the Commission conditionally approved the project with two 
alternatives for the construction of either 14 or 10 condominiums on the 
upland portion, dependent on the incorporation of an adjacent parcel 
(commonly referred to as the "Tenaglia" property) with the project site. 
consistent with the certified Carlsbad LCP. With the exception of the 

/ 
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located about. 100 feet east of the weir. Portions of the adjoining property 
to the east also drain iuto the lagoon via this existing pip�. Buena Vista 
Lagoon is considered the northernmost lagoon in San D'icgo County, and in some 
ways is not typical of mosl other lagoons in the county. The lagoon is

conposert of fresh and brackish waters, is not open to the sea, and its normal 
surface level is approximately six feet above MSL. At the mouth of the lagoon 
is a sand beach barrier which was natui;-ally formed by wave and litton::1 current 
action. A wooden weir is located within a rnanrnade channel at the mouth of 
the lagoon which permanently empounds water in the lagoon and controls the 
water level. A land area of approximately 22 square miles drains into the 
lagoon through Buena Vista Creek. The main source of water in the lagoon is 
land drainage, agricultural runoff and rising groundwater. 

Buena Vista Lagoon has been designaced an "Ecological Rcs·erve" by the State 
De�artment of Fish and Game. It is both a valuable biological resource and an 
aesthetic open space eloment. As is the cas� wi�h all of the lagoons in San 
Diego County, Buena Vista Lagoon has been adversely affected by increased 
deposition of sediment resulting from agricultural and suburban development 
in its watershed. Primary effects of this development include the infilli�g 
of the lagoon and a reduction of its total volume and the introduction cf 
various nutrients or !_)ollutants which contribute to periodic algal blooms. 
The primary effects of the proposed development would be the alteration of 
local drainage patterns, increased runoff due to the presence of impervious 
surfaces, the exposure of soils to increased erosion and the introduction of 
increased levels of urban runoff pollutants into the lagoon. 

The certified LCP for the City of Carlsbad �ontains several policies relating 
to grading requirements, drainage and coastal erosion. Policy 3-2, in

reference to developments located along the first row of lots oor�ering the 
lagoon, including the subject pa.reel at the mouth, i:;tates "storm drair. 
alignments ... which would be carried th�ough or �mp�y inLo Buena Vista !,agoon 
shall not be per.nitted .... " Policy 3-4 prohibits any grzHiing activity during 
the rainy season and requires the iTlll'leciate revogetation of graded arEias tc 

..... reduc.:e erosion potential. Lastly, Polic:y 4-7 also states that no developmer�t 
shall be permitted without submittal of acceptable runoff control plans, 
maintenance agreements antl certain specifications for the installation and 
operation of runoff control devices, The LCP policies were derived from the 
resource protection and water quality standards (Sections 30231 and 30240(a) (b)) 
of the Act. 

As previously stated, although the applicant will be performing a minimal 
amount of grading over the site, the co11s tr1..ction acti.vity occurring alo:1g the 
bluff face and top, will present a significant erosion hazard. The con­
struction activity a.no grading operations will thus establish short-tt::rm 
impacts. Aiong v1ith the required site pl.an re:deGigr: and open space ensernent 
over the bluff face, Special Conditions 4 and 5 requi�e the submittal of a 
runoff control plan and establish rest1·ictio-ns to dctai l chc time and 
method fqr the grading activity. With these conditicns, appropLiate 
erosion controls will be estal>lished t-o mitigate the shore-term imµacts of 
grading and prevent further siltation of thli! lagoon. With regai:d to drainage 
and �unoff, the projei::l, as submitted, incor.porates roof down-drain systcl!ls 
connected to the stot"rn drain and a r12quiremcnt that a drainage out!'all shall 
be designed to disch.:.r-1c at .;i. _::>oint west of the lagoon weir. Since the dis­
charge point is west of th.;: i,;cir, the potential for -any loriy-t.<!nn impacts to 
the closed lagoon will be effcc.:tively r,1itigated. The submittal of a runoff 

i 
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control plan will serve to document the effectiveness and operation of the 
designed drainage system. Therefore, given the required runoff and grading 
controls, along with the submitted drainage system, the Commission finds 
the proposed development, as conditioned, consistent with all applicable 
LCP and Coastal Act policies. Further, the Commission thus determines that 
the project approval, as conditioned, should protect the biological product­
ivity and quality of the lagoon and otner adjacent environmentally sensitive 
habitat values by controlling runoff and effectively mitigating off-site 
impacts. 

5. Biological Resources. Although the existing vegetation on the site
consists primarily of non-native grasses and weeds, two regionally significant 
habitats, a coastal lagoon and coastal strand community, do occur 6n the 
subject property. Only a�mall portion of the lagoon habitat, however, 
actually lies within the property boundary, but activities on the 
property could affect the quality of the entire habitat. This seemingly small 
lagoon located in and around the subject property, is actually a-portion of 
the larger Buena Vista Lagoon, which has been discussed as essential habitat 
for the California Least Tern. The lagoon also provides nesting and foraging 
habitat for other avian species although the quality of.this habitat is 
decreasing due to continuous development along the edge of the lagoon. The 
Pointe San Malo property is one of the last vacant areas along this portion 
of the Buena Vista Lagoon. Additionally, the coastal strand habitat is a 
plant community which has become rare in San Diego Coundy due to development 
along the coast. The community consists of plant species which are tolerant 
of salt air and sandy soil conditions. This habitat is located on the sandy 

A soils near the base of the west-facing slope. Although the coastal strand w, 
habitat on the property has been disturbed by human activity, it still 
contains several of the plant species characteristic of the coastal strand 
community. 

In reviewing the policies of the certified LCP, Policy 3-2 specifies for devel­
opments located along the first row of lots bor?ering Buena Vista Lagoon, 
including the subject site, as follows: 

Development shall be clustered to preserve open space for 
habitat protection. Minimum setbacks of at least 100 feet 
from the wetlands shall be required in all development, in 
order to buffer sensi�ive habitat areas from intrustion. 
Such buffer areas, as well as other open space areas 
required in permitted development to preserve habitat 
areas, shall be permanently preserved for habitat uses 
through provision of an open space easement as a condition 
of project approval. 

The density of any permitted development shall be based upon 
the� developable area of the parcel, excluding any portion 
.of a parcel which is in wetlands. As described in Policy 3-1, 
a density credit may be provided for any· portion of a parcel 
which is in steep slopes .... 

'.Land divisions shall only be permitted on parcels bordering 
the Lagoon pursuant to a single planned uni� development permit 
for the �ntire original parcel. (emphasis udded) 

fl 
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coastal development permit shall be issued only if the permitted development 
will not prejudice the ability of the appropriate local goverrunent to prepare 
a certifiable local coastal program (LCP). However, ·special legislation 
(AB 1971) was passed which authorized the Commission to prepare the local 
coastal program for the City of Carlsbad. In its certification of the 
Carlsbad LCP, the Commission adopted a site-specific land use policy for 
the subject parcel. Policy 3-2 states.as follows: 

"Developments located along the first row of lows bordering 
Buena Vista Lagoon, including the parcel at the mouth of 
the Lqgoon, shall be designated for residential development 
at a density of up to 4 dwelling units per acre .... 

Develop�ent shall-be clustered to preserve open space for 
habitat protection. Minimum setbacks of at least 100 feet 
from wetlands shall be required in all development, in order 
to buffer such sensitive habitat areas from intrusion. Such 
buffer areas, as well as other open space areas required in 
permitt'ed development to preserve habitat areas, shall be 
permanently preserved for habitat uses through provision 
of an open space easement as a condition of project 
approval .... [and] 

The density of any permitted development shall be based upon 
the net developable area of the parcel, excluding any portion 
of a parcel which is in wetlands. As described in Policy 3-1, 
a density credit may be provided ror any portion of a parcel 
which is in steep slopes .... " 

As described in Policy 3-1, a density credit of up to one dwelling unit to be 
built on developable land may be permitted for each acre of land in slopes of 
25\ or greater. 

In conjunction with the above land use designation, the certified LCP also 
9ontains policies to promote a single planned unit development on the project 
site's upland portion and consolidating its lowlands with the adjoining 
Tenaglia property for open space and buffer area. The Commission recognized 
these policies previously and approved two alternatives dependent on the 
lot consolidation, With inclusion of the adjoining property, the applicant 
was permitted 14 units; however, absent its incorporation, the applicant 
was only permitted ten units. However, since the Commission did previously 
grant the applicant an option to develop the site without inclusion of the 
adjoining parcel and recognizing the potential difficulties and uncertainties 
in resolving the -competing financial interests herein, the only conflict is 
the appropriateness and conformity of permitting 14 units, rather than the 

·ten, on the upland area without the lot consolidation. Given that portions
of the subjed:property are areas of original jurisdiction, the key factor
is the submitted project�s consistency with Chapter 3 policies, even under
a certified local coastal program. Therefore, although project approval
may be technically inconsistent with the certified LCP, it may be found
consistent with all applicable Chapter 3 policies. As conditioned and
submitted, without inclusion of the adjoining property, the project will
establish open space easements to protect the site's bluffs and natural
areas, control runoff to mitigate any potential se9imentation of the

• 

• 

, 
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- adjacent lagoon, provide adequate landscaping and design revis�ons to enhance
and preserve the scenic amenities of the area, proviqe adequate parking and 
formalize public access opportunitie5. Therefore, the Commission finds
project approval, as conditioned should not seriously prejudice the
implementation of the Carlsbad �CP. 

With the exclusion of the "Tenaglia Property" from the proposed development, 
the Commission is presented with the possibility for some development proposal
to be submitted on the environmentally sensitive "Tenaglia Property" for 
review at a later date. While the Commission will not and cannot evaluate 
the permissability of any use on the "Tenaglia" site, not presently within
wetlands, the Commission does want to provide direction to futu!e applicants 
about its position on the ,.property in question. Altho1�gh a density credit 
of·l dua for each net developable acre under the certified LCP wa� previously 
assigned to the "Tenaglia site" when it was proposed for transfer to the
blufftop as a density bonus for the lot consolidation and implementation 
of the certified LCP, the actual project impacts of any physi�al development 
on the site are•much more critical. Therefore, only vary low intensity uses,
sue� as possibly a single-family residence, educational-science research 
activities or nature study, are appropriate for the uniquely-situated and 
constrained property. Given its physical delineations, a single residence
could even represent inappropriate overdevelopment. Further, any proposal 
must address and adequately mitigate t.he identified issues herein and merit
independent approval based on site-specific Commission review. 
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Application No. 6-83�51 
----------------

-STANDARD CONDITIONS:

1. Notice of Receipt and Acknowledgement. The permit is not valid and
construction shall not commence until a copy of the permit, signed
by the permittee or authorized agent, acknowledging receipt of the
permit and acceptance of the terms and conditions, is returned to
the Commission office.

2. Expiration. If development ·has not commenced, the permit will expire
two years from the date on which the Commission voted on the application.
Construction shall be pursued in a diligent manner and completed in a
reasonable period of time .. Application for extension of the permit
must be made prior to the expiration date.

- ----·-· -- �·· 

3. Compliance. All development must occur in strict compliance with the
proposal as set forth in the application for permit, subject to any
special conditions set forth below. Any deviation from the approved
plans must be reviewed and approved by the staff and may require Commission
approval. '·

4. Interpretation. Any :questions of intent or interpretation of any condition
will be resolved by the Executive Director or the Commission.

5. Inspections. The Commission staff shall be allowed to inspect the site
and the development during construction, subject to 24-hou� advance

•• • notice.

6. 

7. 

Assignment� "The permit may be assigned to any qualified person, provided
assignee files with the Commission an affadavit accepting all terms and 
conditions of the pennit. 

Terms and conditions Run with the Land. These terms and conditions shall 
be perpetual, and it is the intention of the Commission and the permittee 
to bind all future owners and possessors of the subject property to the 
terms and conditions. 

•
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"ia,te o(Ccilifornia San Diego District
- .. 

Memorandum 

- : Commissioner� Dote : March 21
, 

1983

File No.: 6-83-51/Native sun

From Staff

Subject, Additional Special Condition and amended Findings

• 

-

Staff recommends the Commission ADOPT the follo�ing Special Condition No. 10
and amend the findings, as follows, to coordinate permit approval with the 
implied dedication claims ot the State Lands Commission. These recommended
revisions should be incorporated with the March 11th staff report. 

Special Condition No. 10:

10. Coordination of Permit Aoptoval With Implied Dedication
Claims of State Lands Commission. 

Prior to commencing any grading, construction, or physical
disturbance of any kind of the bluff top portion of the Native 
Sun property (Lot 1), applicant shall provide the Executive 
Director with writte� documentation �hat the litigation concerning 
implied dedication rights in favor of the public over the subject 
property, Native Sun Investment Gro�-v. State of California, e_t al.,

.San Diego Superior Court No, Nl8495, has been resolved by one of
the following means:

l. A fi'nal judgment has b.een entered on the subject of 
the public's implied dedication rights and the appellate
review process has be�n exhausted;

2. The case has been dismissed;

3. The implied dedication issue has been settled between
the parties out of court. 

Findings and Declarations for Special Condition No. 10.

Special Condition No. 10 has been required in recognition of
the authority of the Stat� Lunds Commission to assert implied 
dedication rights in favor of the pubiic over property historically
used by the public. The State Lands Commission. has f!sserted such 
�ights over the entire bluff top portion of the Native Sun property
(Lot 1), in the pending case entitled Native Sun Investment Group 

v. State of California, et al., San Diego Superior Court No. 
Nl8495 (currently consolidated with Case No. Nl8496). To allow 
the construction of buildings on the bluff top prior to the time
a _final determination is reached in the State Lands Commission 
litigation over public rights on the bluff top could result in an
interference with public rights. In order not to interfere with 
the pending claim of the rJands Cominisc:;ion, Special Condition 10 is
nece�sary to preserve the cur rcn t undevelopnd con<li tion of the 
bluff tot> until the implied dedication litigation ·is resolved,
either in or out of court. 

!tr . -Jij 
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January 2, 1985 

California Coastal Commission 
6154 Mission Gorge Road - Suite 220 
San Diego, CA 92120 

Attention: Deborah Lee 

Reference: Coastal Permit #6-83-51 

Dear Deborah, 

Enclosed please find the copy of the above referenced permit 
with the signed acknowledgement executed by our office. 

Do not hesitate to call if you have any questions. 

Very truly yours, 

l(�O-� 
Robert 0. Sukup 

ROS/bh 
Enclosure 

NATIVE SUN DEVELOPMENT COMPANY 110 Escondido Avenue, Suite 103, Vista, California 92083 (619) 941-1155 
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State of California, :f!iilmt.1nit!?i:5&Ai6fJTtn 
George D1?ukmejian, Governor

Ca1;:;;rnia Coastal Commission 
San Diego District CO,AST,AL IE\'ELOPr'ENT PE�IT NQ ,_6-_83_-_51 ___ _ 
6154 Mission Gorge Road, Suite 220 
San Diego, California 92120 Page l of __ 5 __ _ 
(714) 280-6992
A TSS 636-,5868

On March 23, 1983 • , The California Coasta1 Commission granted to 

Native Sun Investment Group
this permit for the deve�opment described below, subject to the attached 
Standard and Special ,conditions. 

Description: Minor subdivision of 7.65 acre parcel into three lots: Lot 1 = '· 

Site: 

2.2 acres; Lot 2 = 2.2 acres and Lot 3 = 3.25 acres. Also, 

\� 
construction of 14 condominiums and swimming pool on Lot 1. 

Lot area 
Lot 1.: 
Building cov�tage 
Pavement cov.erage 
Landscape c9verage 
Parking spaces 
Zoning 
Plan designation 
Project density 
Ht abv fin grade 

95,832 sq.ft. 

30,956 sq.ft.(32&) 
32,967 sq.ft.(35%) 
31,909 sq.ft.(33%) 
35 
R-3
0-4 dua (net w/density credit)
2.5 (net)
35 feet maximum

Parcel located northwest of Ocean St./Mountain View Dr. inter­
section, Carlsbad, San Diego County. APN 203-010-14 

( 

wrnt lHf 

CtHl n�-

MICH 
Executive Director 
and 

ACKNOWLEDGEMENT 

The undersigned permittee acknowledges receipt of 
this perrni t and agrees to abide by a 11 terms and 
conditions thereof. 
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STANDARD CONDITIONS: 

COASTAL IEVELOA"ENT FfPJv1IT N0, __ 6_-8_3-_S_l --­

Page 2 of _s __ 

1. Notice of Receipt and Acknowledgement. The permit is not valid and
development shall not commence until a copy of the pennit, signed by
the pennittee or authorized agent, acknowledging receipt of the permit
and acceptance of the terms and conditions, is returned to the Commission
office.

2. Expiration. If development has not commenced, the permit will expire
two years from the date on which the CoITDTiission voted on the application.
Development shall be pursued in a diligent manner and completed in a
reasonable period of. tirre. Application for extension of the permit must
be made prior to the expir.qtion date.

3. Compliance. All development must occur in strict compliance with the
proposal as set forth below. Any deviation from the approved pl_�ns must
be reviewed and approved by the staff and may require Commission approval.

4. Interpretation. Any questions of intent or interpretation o_f any condition
will be resolved by the Executive Director or the Commission.

5. Inspections. The Commission staff shall be allowed to inspect the site and
-the development during construction, subject to 24-hour advance notice.

6. Assignment. The pennit may be assigned to any qualified person, provided
assignee files with the Commission an affidavit accepting all terms and
con di ti ans of the permit. ..

7. Terms and Conditions Run with the Land. These terms and conditions shall
be perpetual, and it is the intention of the Commission·and the permittee
to bind all future owners and possessors of the subject property to the
terms and conditions.

SPECIAL CONDITIONS: 

1. Revised Site Plan. Prior to transmittal of the permit, the applic.ant
shall submit a revised site plan, any asso�iated floor or

0

grading plans which 
eliminate any alteration of the bluff face by re-siting the units generally 
behind the 30 ft: contour line on the northwesterly and westerly slopes 
(or as specifically shown on Exhibit C), relocating the proposed swimming 
pool and decks back of the blufftop development line and relocating the 
proposed private beach stairway towards Buildings D and E in the vicinity 
of the eroded dirt road. Said plans shall be submitted to, reviewed and 
accepted i� writing by the Executive Director. 

2. Open Space Easement/Bluff Face. Prior to the transmittal of a permit,
the applid:-nt shall record an irrevocable offer to dedicate to a public 
agency, or to a private association acceptable to the Executive Director, 
an open space easement over the bluff face as shown in Exhibit D. Said 
open space easement shall prohibit any alteration of landforms, placement 
or removal of vegetation, or erection of structures of any type, unless 
approved by the California Coastal Commission or its successor in interest. 
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COASTAL DEVELOPMENT PERMIT NO. 6-83-51

Page 3 of 5 

SPECIAL CONDITIONS - continued: 

------

The offer shall be irrevocable for a period of 21 years, shall run in favor 
of the People of the State of Calitornia, binding successors and assigns 
of the applicant and/or landowners, and shall be recorded prior to all 
9ther liens and encumbrances except tax liens. The offer to dedicate shall 
be in a form and of content acceptable to the Executive Director and the 
document shall include legal descriptions of both the applicant's entire 
parcel and the easement area. 

3. Waiver of Public Liability. Prior to transmittal of the coastal
development permit, the applicant shall submit to the Executive Director 
a deed restriction for recording free of prior l�ens except for tax liens, 
that binds the_ applicant and any successors in interest. The form and 
content of the deed restrictici'i-1 -shall be submitted to.the review and 
approval of the Executive Director. The deed restriction shall provide (a) 
that the. �pplicants understand.that the site may be subject.to extraordinary 
hazard from erosion and from landsliaes and the applicants assume the 
liability from those hazards; (b) the applicants unconditionally waive 
any claim of liability on the part of the Commission or any other regulatory 
agency for any damage from such hazards; and (c) the applicants understand 
that construction in the face of these known hazards may make them ineligible 

\ 

for public °Q.ia�ter funds or loans for repair, replacement, or rehabilitation 
of the property in the event of sto'rms. 

4. Runoff Control. Prior to the transmittal of the permit, the applicant
• shall submit a runoff control plan prepared by a licensed engineer qualified

in hydrology and hydraulics which would�assure that there will 'be·no increase
in peak runoff rate from the developed site over the greatest discharge
expected from the existing undeveloped site as a result bf a 10-year
frequency storm. Runoff control shall be accomplished by a variety of
measures, including, but not limited to, on-site catchment basins, detention
basins, siltation traps, and energy dissipators,_and shall not be- �oncentrated
in one area. Sub-drainage systems, if necessary, to remove groundwater froµi
the bluffs shall also be incorporated. Said plans including supporting
calculations shall be submitted to, reviewed and accepted in writing by the
Executive Director. The applicant shall also submit, for his review and
acceptance in writing, detailed maintenance arrangements for providing the
ongoing repair a�d maintenance for all approved and erosion-control facilities.

5. Grading Restrictions.

a) Grading activity shall be prohibited during the rainy season from
October 1st to April 1st of each year, 

b) All graded areas shall be landscaped prior to October 1st of each
y_ear with either temporary or permanent landscaping materials, to ·reduce 
erosion potential. Such landscaping shall be maintained and replanted if 
not well-esta�lished by December 1st following the initial planting. 

J • 
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COASTAL DEVELOPMENT PERMIT NO. 6-83-51

Page 4 of __ S ____ _ 

SPECIAL CONDITIONS - continued: 

·c) All permanent erosion control devices shall be developed and
-installed concurrent wlth or prio� to any on-site grading activities. 

d) Sandbags,· gravelbags'and temporary drainage basins shall be
installed along all fill slopes and along the shoreline of Buena Vista 
Lagoon during grading·and c?nstruction operations. 

6. Open Space Easements/Habitat Protection and Buffer Areas. Prior to
transmittal of a permit, the applicant shall record an �rrevocable offer to 
dedicate to a public agency, or to a private association acceptable to the 
Executive Director, an open space easement over Lot 3 of the proposed sub­
division as shown on Exhibit E. Said open space easement shall prohibit 
any alteration of landforms, tQe.placement or removal �f vegetation except 
as specified herein. The irrevocable offer to dedicate an open space easement 
shall include conditions prohibiting any future land divisions, commercial or 
residential development but expressly recognizing the right of access to the 
weir for maintenance purposes. It shall also recognize the right of the 
accepting agency to conduct activities within the open space area which 
would enhance the lagoon habitat by dredging or.otherwise removing fill. 
The offer shall recognize that the erectionof �ome public access improvements 
may be allowed, in consultation with the State Department of Fish and Game, 
and subject to Coastal Commission permit requirements. 

The offer shall be irrevocable for a period of 21 years, shall run in favor 
of the People of the State of California, binding successors in assigns 
of the applicant and/or landowners, and shall be recorded prior to all other 
liens and encumbrances except tax.liens. The offer to dedicate shall be in 
a form and of content acceptable t? the.Executive Director _and the document 
shall include legal _descriptions of both the' applicant's entire parcel and 
easement areas . 

. 7. Landscaping. Prior to transmittal of a coastal development permit for 
the subject project, a detailed landscape plan indicating the type, size, 
extent and location of plant materials, the proposed irrigation system, and 
other landscape features shall be submitted to, reviewed, and determined 
adequate in writing by the Executive Director. Drought tolerant and 
salt-tolerant plant materials shall be utilized to the maximum extent 
feasible. 

8. Lateral Access. Prior to transmittal 0£ the permit, the Executive
Director shall certify in writing that the following condition has been 
s�tisfied. The applicant shall execute and record a docu..'llent, in a form 

__ and content_approved by the Executive_ Director of the CoTih"tlission irrevocably 
_ offering '-to._de_cik_a_t.e__t_Q_ a public agency or private association appfoved by 

the Executive Director, an easement for public access and passive recreational 
use along the shoreline. The document shall also restrict the applicant 
from interfering with present use by the public of the areas subject to the 
easement prior to acceptance of the offer. Such easement shall be located 
over and throughout Lot 2 and Lot 3 of the proposed subdivision, as shown 
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Order No. �'i?U,lob- {p 
Esera,, No. 
Loan No. 

,· 
WHEN RECORDED MAIL TO: 

. r,i 

�J- 2119 

Native Sun-Carew 
110 Escondido Avenue, Sui te 103 
Vista, CA 92083 

• 

SPACE ABOVE THIS LINE FOR RECORDER'S USI. 

MAIL TAX STATEMENTS TO: 
DOCtMM'ARY TRANSFER TAX $ MME:� EA§EllfeNr 
··- Computed on t111cansldeallo,1 orwdue of ..-ivcon,evtd: OR
--·C-putld on��::�:._«._•-

...,,..nlngattlm
� 

fA:rW 

203-l)I()- 13, tr/-
SIQ:Nture ot Dcct.-.nt or Agtnl dflennfnlna ux - Pinn Name 

EASEMENT 
GRANT DEED 

FOR A VALUABLE CONSIDERATION, receipt of which is hereby ocknowledged, 

Native Sun-Carew, a California General Partnership 

hereby G RANT(Sl to 

Native Sun Investment Gro up, a California Limited Partnership 

the real property in the City of Carlsbad 
County of San Diego , State of California, described as 

An easement for egress, ingress, street improvements, drainaqe, ann util­
ities over, under, along, and across those portions of Map No. 11007 as 
filed in the Office of the County Reco rder of San Diego County, State of  
California, and more fully described in the attached F.xhibit "A". 

NATIVE SUN-CAREW,
a California General Partnership 

BY: Car.ew Properties, Inc., 
a Minnesota Corporation, 
a General Partner 

Oated'--'-'7 /4c.:o1�&_;,:..-<-�--------
• I 

STATE OF CALIFORNIA IA 
COUNTY OF·----------' 

be1o<8 - UNI undetalgnod, a Nota,y PubllC In and lor aald Slate,.,.... 
aonall)'appearea. ____________ _ 

peracnaDy _,, lo ma (or pro,ed to one on UNI ball ol aallsfaclory 
_, to be Ille pat8011(9) wllose nama(a) lo/an, IVl>SCriOBd to Ille 
"'"'11n Instrument and ..-edged to me that ho/allo/Ul8y axecutod 
111eaame. 
WITNESS 1111' hand and olllclal seal 

VicePresident 

BY: Nati 
a ca 
a Ge 

Company 
n 

=c ____ _ 

fThfl ar• for offk:lal nowl.ol •O 

81gnature..__ ____________ _ 
MAIL TAX STATEMENTS AS DIRECTED ABOVE 

. . ' . . 
' -- • . � • ·. �- . . . . . • : . . . 

1002 (6/32) 

- •' �
j1 ,1

' , � '4 

I 
I 

', 
' 
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EXHIBIT A 

Beginning at the most southeasterly corner of Lot 3 per Map 
No, 11007, as filed in the Office of the County Recorder of San 
Diego County, Stat9 of california, said point being on a curve, 
concave Easterly, having a radius of 268.03 feet, a radial line 
throu9h f.laid point bears South 56°28 1 57" west; thence North 
02°51 1 21 ° West, 139.99 feetr thence North 13046 1 17" West, 59.75 
feet, said point being on a curve, concave Southeasterly, havin,g 
a radius of 207.16 feet, a radial line through said point bears 
North 44024 1 05" West; thence Northeasterly along the arc of last 
said curve, through a central angle of 2044 1 05", a distance of 
9.89 feet to a point, a radial line through said point bears 
North 41°40 1 00" West; thence North 42030 1 00" West, 21l.46 feet 
to the Northerly line of Lot 3 per Map No. 110071 thence North 
89°24'02" West, 54.78 feet; thence south 42030 1 00" East, 192.11 
feet to the easterly terminus of a line per Lot 3 of Map No. 
which bears North 86°45'06" East, 560,04 feet; thence South 10°13 '44" 
East, 50.00 feet; thence South 37018'24" East, 27,55 feetr thence 
South 9°15 • 08" East, 57. 71 feetr thence south 18°13 1 44" East, 
31,96 feetr thence south 11°02•22 11 East, 35.99 feet to a point en 
the arc of a curve, a radial line through said point bears North 
34033 i 16 11 East; thence Southeasterly along a curve concave South­
westerly having a r adius of 65.00 feet, through a central angle 
of 24°03 1 57", a distance of 27.30 feet to a point of compound curve, 
a radial line through said point bears North 58°37 1 13" East: thence 
Southeasterly along a curve concave Southwesterly having a radius 
of 268.03 feet, through a central angle of 2°08 1 16", a distance 
of 10.00 feet to the POINT OF BEGINNING.

I STATEOfCALIFOAH"'san Diego , ... 
COUNTY OF·---�=::.:.....;:==<._.;:__ ___ �, 
nn Ju�6�-L• _l,,,.,,_98,..::,:4 ______ beforeme,tlH>undera!gned.aNota,yPul>llclnandf« 

aaldState,PGf80nally--- MicM,.el R. Mahoney llllltlt 

--------------�l<MWntome(or..-to""'onlhobMla 
ol satlafaclotynldencel loboJl!le_..wtioeX<ICllled tllewllhln lna1rumenl ...._ _______ _ 

-----'lil'kXXXXXXXXX'lClkt•iAI • .i;,n be1181f"' Native Sun 
Development Company 

lhooo-tt,a,a1nnamec1._,aclcnGwleclgedtomelhatsald 
COll)Omllon eucutad lllo wflllln -I l)!IIWll)l lo Ito l>,­
-oro""'°'utlonolt!a-oldlnlclotl,laklcorporatlonbelng

knowntom,toboJoneolll!e _,..,OL ____ _ 
Native Sun-Carew 

the 1)811nenihlp Illa!.- the - _,..nl. and ack­
.-tedgad lo ""' thlll 8UClt """'°""'°" -ad !he O<ll08 .. 
IIUCh pallllOf anclthal such po.rtnen,htp """°""" 111a-. 

• 
OFFICIAL SEAL 
JANICE J PAODOCK 

ffOTAllt PU8UC • CAIJl'Ollffll\ 
SANDSOCGQIIIY 

u,-. ..... flB 13, l98ll• • 
J..,..,,..,_....,....,_.,......._"'\o:-.� � 

{ll,la""'8 for olf1cl8l no!allal-

I 
I 
s 
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When Recorded, Mail To: 84-309. 895 OfSAMD�E 'NTY,CA. 
California Coastal Cornnission 
631 H oward Street, 4th Floor ,_ - 420 1984 AU 15 AM8:0O 
San Francisco, California 94105 • 

� Attention: Legal Department LcXfl� �c'alkfa _J 
Rrt2�6�-6 • \ 

- IRllEVOCABLE OFFER -:-o DEDICATE PUBLIC ACCESS EASB�E�T 

AND 

DECLARATION OF RESTRICTIONS ) 
HO FEE 

THIS IRREVOCABL E OFFER TO DeDICATE PUBLIC ACCESS EASEMENT ANO 

DECLARATION.OF RESTRICTIONS (hereinafter "offer•) is made this 7th day 

of Auqust , 19�, by Native Sun-Carew, a General Partner;ship 

(hereir.!fter referred tl) as "Gr11ntor•). 

I. WHEREAS, Grantor is the legal owner of a fee interest of certain real 

properties located in the County of san Diego • State of 
-----=;e=====---

_ Ca 11 f om i a, and described in the attached Exhibit A (hereinafter referred to as 

tne "Property" ) ; and 

II. WHEREAS,.all of the PropP.rty i_s l0cated within the coastal zone as 

defined in Section 30103 of the California Public Resources Code (which coda· is 

hereinafter referred to as the 0Public Resources Code"); and 

III. WHEREAS, the California Coastal Act of 1976, (hereinafter re·ferred to 

as the •Act�) creates the California Coaital COlllllission (hereinafter refernd 

as the 1Caumissionu ) and requires that any development approved by the 

Comnission must be consistent with the policies of the Act set forth in Chapte 

3 of Division 20 of the Public Resources Code;·and 

IV. WHEREAS, Pursuant to the Act, Granter applied to the Corrrnissfon 

for a penn1t to undertake development as defined in the Act within the Coastal 

zone of San Pieoo County (hereinafter the "Pennit•)� and 

v. WHEREAS, a coastal development pe!1'11t (Penn1t No. __ 6_-s_3_-_s_1 __ ) 

was granted on --a.M:::a:..rc:,;,hu...:2..:3 _____ , 19....§.l_, by the C011111ission 1n 

I ·2,··:· 
'. . _· ' • �> " 
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accordance with the provision of the Staff RecOllll'�ndation and Findings, 

Exhibit B, attached hereto and hereby incorporated by reference, subject to 

the following condition: 

Lateral Acces�, Prior to transmittal of the permit, the Executive 
Director shall certify in writing that the following condition has 
been satisfied. The applicant

0

shall execute and record a document, 
.i.n a 'form .and content approved by the Executive Director of the 
Commission irrevocably offer.ing to dedicate to a public agency or 
private association approved cy the Executive Director, an ease­
ment for public access and passive recreational use along the 
shoreline. The document shall also restrict the applicant from 
interfering with present use by the public of the areas subject 
to the easement prior to accepta�ce of the offer. Such easement 
shall be located over and throughout Lot 2 and Lot 3 of the pro­
posed subdivision, as shown on Exhibit F. Such easement shall be 
recorded free of prior liens except tax liens and free of prior 
encumbrances which ehe Executive Director determines may affect 
the interest being conv�y�d; The a�fer 5hell run with �he land 
in favor of the People of the State of California, biqding suc­
cessors and assigns of the applicant or landowner. The offer of 
dedication shall be irrevocable for a period of 21 years, sue� 
period running from the date of recording. The document-shall in­
clude legal descriptions of both ·the applicant's entire parcel and 
the easement area. 

VI. . WHEKEAS, the subject property is a parcel located bebtli!l!!1 t!'!e first 

public road and the sbQreline; and 

VII. WHEREAS, under the policies of Sections 30210 through 30212 of the 

C411fom1a Coast al Act of 1976, public access to  the shoreline and along 

the coast is to be maximized, and fn all new development projects located 

between the first public road and the shoreline shall be provided; and 

VIII. WHEREAS, the Coamission found that but for the imposition of the 

above condition, the proposed development could not be found consist ent wfth 

the public access policies of Section 30210 through 30212 of the California 

Coastal Act of 1976 and that therefore in the absence of such a condition, a 

pennit could not have been granted; 

-2-
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IX. WHEREAS, it fs intended that thfs Offer 1s irrevocable and shall 

constitute enforceable restrictions within the meaning of Article XIII, Section 

8 of the Califom1a Constftutio.1 and that said Offer, when accepted, shall 

thereby qualify as an enforceable restriction under the provision of the 

talifomia Revenue and Taxation �ode, Section 402.l; 

NOV THEREFORE, in consideration of the granting of Penn1t �o.�S!to 

·the ownei:(s_) by the COlllllhsion, the owner(s) hereby offer(s) to dedicate to the 

People of California or the Coum1ssion's designee an eas11111ent in perpetuity for 

the purposef of public acc-ess and passive recreational use along the 

shoreline 

l�ted O.'l t."= ::.:bjact pn;part,1 ad.1acent to the Pacific Ocean and 
outlet weir of the Buena Vista Lagoon in Carlsbad

., 
over and 

throughout tots 2 and 3 ,:;f the propo11ed subdivision 
and as specifically �et forth by attached Exhibit C hereby incorpotated by 

reference. 

1. BENEFIT AND BURDEN. This Offer shall run with and burden the 

Property and all obligations, tenns, conditions, and restrictions hereby 

imposed shall be deemed to be covenants and restrfctions running with the land 

and shall be effective limitations on the use of the Property from the date of 

recordation of this document and shall bind the Grantor and all successors and 

·assigns. This Offer shall benefit the State of California. 

2. DECLARATION OF RESTRICTIONS. The Grantor is restricted from 

interfering with the use by the public of the area subject to the offered 

e&iililellt for public access. Thfs restriction shall be effective from the time 

of recordat1on of this Offer and Declaration of Restrictions . 

II 

II 
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AccijitiiiCe of the Offer is subJect to a covenant which runs with the 

lend, providing that any offeree to accept the easement may not abandon ft but 

1111st instead-offer the easement to ·other public agencies or private 

associations acceptable to the Executive Director of the C011111ission for the 

duration of the 'term of the origi_nal Offer �o Dedicate. 

Executed on this (q-t.L day of //,1 t:. I.( s -r tff Y, at t/ I s T7f 

M'l'lrl,;15 :11-,.U•<!/ftzew II t!.ALtP.1.e,..6f/lt.. 
Cal 1 f i ' . t<'-?Wl'PS ,,:, 

---------• 
Offl a, By: t!,4,ee,vJ �,R�,<r, t!'S, ii<Jc., ,q ,.,,NM!�O 

l!.,///Jl'AA7"",�� /iJ '-'(�AL ,;'4-rt7'� 

Dated: /- I,,. - f ,L Signed -,,.i!U::��!,.---

8y: ,I, 

Signed-&-.&,,:;,.i:!.�f)tt;.�f.'4,��a..

NOTE TO NOTARY PUBLIC: If you are notarizing the signatures of persons signing 

on behalf of a corporation, partnership, trust, etc .• please use the correct 

notary jurat (acknowledgment) as explained fn111our Notary Public Law Book. 

State of C&lifornfa, ) 

)SS 

County of _________ ) 

On this ____ day of _________ , in the year ---• before 

ma------------• a Notary Public, personally appeared 

I I persona 11 y known to me 

/ I proved to.me on the basis of satisfactory evidence 

to be the person(s) whose name 1s subscribed to this instrument, and 

acknowledged that he/she/they executed it. 

NOTARY PUBLIC IN AND FOR SAID COL'NTY AND 

STATE 
-s-·
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S1 ATE OF CAUFORNIA 

S i I.._ 
COUNlY OF._ --·-�--.iil1_ ,D=z..e_g.Q ___ ---1 
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Oil_ •• ---""J!S.!lS t Ji., .. l.9 .8.4 _ ____ _ . bo!o,e me, U;e unde10lgned, a Notor-1 Public io and for 
sa1<1sia1e ... ...,na11y._,,,ec1 ___ ___.:toi;;_e__p_J:L9argg_ ___ ·----- ----------� 

·-·· �---�-- �· personaffy known to me (Of Pl\'f\lGd to ffl8 oo Iha bala 
oraattsl,a:eto,yG\fidenoe) tobeihepersonswhoexaeu1e<J 1heYnfhln Instrvmen1 u __ ,_ � ---�---------
-- .Yl..C.!L-"'-t alijpcxxxxxxxx�. ""bolltlf o1 _ ·---- _____________ _ 

Carew Properties, In,=c�•-­
the�1n,u-$infttlmod,.arutacknowtedgedtumethat84Ia 
C(\IJ)OrDfiOn executed the Vrithln �rument l)UlSUant to �ta by-. 
lawaoraR!SDJulk)nofit-'Sboardddi«!¢10rs.aaid�f8oor.aboJno 
Jcncwn1omotoboonootthepar1hfMI or ______ �-- ___ _ 
_____ Native Sun-Carew . _ 
11':e partnership that &xecvtod th• wifhfn J(l:SffiUN'5nt. and ack• 
Aowtedged to mo t�t such C()f'J:l0t411on IJJC8CUl8d tha Mme as 
Sueh partner ,and that •uc:h partnership (t;l(OCUled tM S&ffi(t. 

I 

��::%�1FORNIA San Die9q _ . . i ...

OFFICIAL SEAL 
JA.NICE J PADDOCK 

�O?All'r P\lfllrC • l:A!JFQRl,IIJI 
M!f Olflll) OO!l!m' 

,..,..,. ___ r.i,.,;;.,.-..;;;;;;;;•;;.:·!!.!".��,.a 

<TNs area for oN'lciaJ n otsrlal sad 

On ___ -�ll9USt 6, 19!M ...... bef°"'me,meundat•1gt,e<1aNota,yP.,,,..mand"" 
sald State. -na11y -'!Id - ... Michael R..._ Mru)sm.ey_ ·-·-··-- -- - - _JQ! 

• per&OnaUy known to me tor P,ovGo to me on the basis 

of $afi5factOJY .ew:fenee) to be the l)er$0M who �ecuted Ute Within mitrument u_ _ ___ -···---- �-- --�· _ 
•• _________ Pmsld<n1 •�ltl.'Y, o� banaWol ...NA.till.liL.SJ.ID... ______ .. 

__ I)e.ve l npmen t.. .. CQ!llPa.n)!. ______ ..... 
rtre�10Rlh&f'Oin namod.and4Cknvwtedg:edtomethftf said 
torpotalion e4e¢Ufect tho within ttl:tlrument pumu.anr to Ha by­
lawsor aruotuJiQnol' ttsboatdd�lOr.s.$1JidCO,pomfi(>nb8tnr;f 
Mown 10 tno to be one ol lho pa,t.tera or ________ _ 

___ _ _ . .Na:t.i¥a..S.Un�i:...ix�w. . ..... 
the p,9/'lnenhip thal executed lhe Withut Instrument. and a.:k· 
nc'J\\rfcdgad lo me that such COf'J)OAlliOA ci:ecu!ecJ the seme u 
such P3tln8t' and that wcl\ partnenshif; executed 1ho satM. 

W!TNE
� rr_

a�CJ
.
Officia� 

.� 
Slgn���--

OFFICIAL SEAL 
JANICE J PADOOCK 

IIOTAAY PUBLIC; • CAIJFORN!A 
SRI OIEllO: CJ\llll'f 

111 tlOIIIIIL ""Pifo$ ml 13, lllS8 

(Thia area for official nor a rial seen 
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This is to certify that the Offer ta Ded1cate set forth above is hereby 

acknowledged by the undersigned officer an behalf of the California Coastal 

CO!llll1ssion pursuant to authority conferred by the Califomia Coastal Co11111ission. 
. . 

when it granted Coastal Development Pennit 

Ko. :V -83�Sf on ?sJarw a3 l9J3 and-the Califomta 

Coastal C0121111ss1on consents to reeprdation thereof by 1ts duly authorized 

officer. 

Dated: !)u<u I� (9r;I 

CY� ,-4 I( 4,,0& 57'9.f;'"I"" C,,,e,!-<Z,.f <..

California Coastal fOlll!lission 

1� ifAT£ OF tktt(.6Uiti..a.

115 COUNTY OF CXY½ pte¼J u• 

18 

17 

18 

·19

20

21 

22 

33 

2' 

25 

28 

27 

IURT PAPI.A 
a.ff CW C.l.l.Da&IA 

0 113 ..... .... , 

On JJ, 9'-f-11£.. fl?t/ . before me LJdoid S &@cvft, •
• 

J . ii a Notary Public, personally appeared C
yt
NTUo k. 4Xf I �rs;nally known to

ma to be the person who executed this instrument as theSWJ Cm.u,sg..{ ...
'i7ITLE 

and authorized representative of the California Coastal Conmission and 

acknowledged to me that the Califomia Coastal Canmissian executed it. 

• 

OFFTC!AL SEAL 
DEBO�AH $ BENRUBI 

NOTARY PUBLIC - CAUFOANIA 
wt FIWICl!:Cll COIJlflT 

My....,,._ ez,llls IIAT 20, 1983 
Notary Public 1n and for said County and 
State 

-6-.
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Calif orriid Coastill Corr.mis,io., 
SAIII D�CO COAST DISTRICT 
615411.�s;.,,, Corge Kc.id, Suite �20 
�C;=;su,CA 92i2u" 
(714)2&1-6992 

FILED: 
49th DAY: 
180th DAY, 
S�M'�l 
STAPF REPORT: 
DA�, 

JmGut.M CALENDAR 

January 31, 1983 
Waived· 
July 30, 1903 
DNL11ro 
March 22-25, 1983
March 11, 1983

STAFF REPORT AND PRELJMINAR'l RECOMMENDATION 

Application No, : 
E:')(l·Hl31\ 13 " 

Applicant, Native Sun Investment Group Agent: Mike Mahoney/Robert o. S\lki:p 

Description: Minor eubdi vi .. loll of 7. 65 ::icre parce 1 inf.Cl three lots I Lot 1 -
2.2 acres1 Ir.,t 2 - 2.2 acras a�d Lot 3 - J.25 acres. Also, 
constructi.on of 14 c:ondon,inhrn� and swimming pool on u;,i; L 

Site: 

Lot area 
ZQ.U.J. 
Building coverage 
Pavement covera ge 
Landscape coverage 
i'Driting ,;pa.ces 
Zoning 
Plan designa.tion 
Project density 
Ht abv fin �rade 

95,832 sq.ft. 

30,956 sq.ft. (321) 
32,967 sq.ft.(35\)
31,909 gq.ft.(33\l 
35. 
R•l 
0·4 dua '(net w/density credit) 
2,5 (Mt) 
35 £ t. maxillll.llll 

Parcel loca.ted northwe,;t of Ocean St./Mountain View or. J.ntar­
eection, carlaba.d, San Diego county. APN 203-010-14 

Substantive File DocW11ents: "City of carlsbad tel' 
•statewide Interpretive Guldelin�s
0CCC/#6-81•249=t.:ativ� Sw& 

Swnma:ry of �aff's Preliminary Reco111111endation: 

� l;B, �- ��' w,i.� �Jldj.tio11$. �j!S�· �vJ._-1.,11.i.te pl�/ 
public liability, open space easements over the bluff face, ,:unoff and gradihg 
controls, open spaca casements over sensitive habitat/buPfer areas, land­
scaping, lateral access and public access improvements· and arr.haQologic;,al 
miti

·
g

·
atlon

. 

(see

.

pages 2-4) for the special cond
.
itions. �·�.f

� .pi,, ��O;II Q/!. �vel,o�t on PP.lliJlc!: �eas, P':velopment of 
&1iM ·111.111MBt"tlnt ·wrtli tlfo 'certified 'LCP, t!,e r!'!t:!!!!t:!cm cf m!.turu. J:,.:ff<:r 
a-i:eas 4nd precedential effects on th,, LCP implementation. 
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existing San Malo reaidentisl area in south Oceanside lying on the north side 
of the lagoon. A public boach accessway abuts the southarn property line. 
Multi-family residential development is located to the east with the lagoon 
"lllld railroad tracks situated further to the r,ortheast.. There are single­
family residences situated to the south and across Ocean Street to the 
southeast. 

3. Geologic Stability. As p�eviously stated, the subject site can 
generally be divided into two topographic areas. The upper level, a coastal 
bench, is actually part of a larger bench which terminates at this site. The 
top of the bench sloves gradually northward with slope gradients ranging from 
25•45 percent alony the ocean. The second topographic area is the lower level 
consisting of the ocean, beach and lowlands fronting the lagoon, Th,, boach 
area can be best characterized as a pebbly one with only a limited amount of 
sandy area. The project site is overlain by three different sol.l series -
Marina Loamy Coarse Sand, Terrace Escarpments and coastal Beaches. Most of 
the project area is covered by Marina Loamy O!)arse Sand -which is found on the 
gently slopir.g upper bench and has a moderate erosion hazard. The Terrace 
Escarpment soil is found near the western boundary and is characterized �i 
steep to verJ steep slopes in th&southwest corner occurring on terrace 
tronts or alluvial fans1 it exhibits a severe erosion hazard. The third 
soil type, Coastal Beaches, found along the lower level is composed of gravel 
or sand and is susceptible to tidal inundation from the ocean; it also exhibits 
severe er�=ion characteristics. 

'1he certified Carlsbad LCP specifies the.need for new development projects to 
submit a site-specific geologic investigation, to limit shoreline structures, 
and to execute t:aivers of public li.:ibili�y. Additionally, l'olicy 4-4 sptscifies 

•no development shall be permitted on any sand or roe� beach or on the face
of any ocean bluff, with the exception of accessways to provide public l>each
access lllld of limitc,d public recreation facilities." In reference to this
specific site, Policy 7-8 specifically states "residential development shall
be clustered on the highland area and the hluff face shall not be altered
(and] there shall be app,:-opriate bluff top setbacksbased on geologic reports
taking into account the prominent location, shoreline instability and signi­
ficant habitat adjacent to the lagoon." Addition"1ly, Policies 3-1 and 4-·7a
specifically s-.:atc the de·,elopment of slopes greater than 25% incline shall
be prohibited and such sloFeS be left undisturbed. These.LCP policies
represented the incorporation of the Act's policies (Sections 30235 and
30253) into the general plan.

As detailed in the project ·description, ten of the propo.9ed condominiums arc 
sited directly on or over the ocean bluff top and face with a retaining wall 
c-onsti:ucted ,tlong tne ocean frontage. '!'lie proposed reta1n1ng wall was 
primarily designed to allow somo backfilling to craato aqditional yard
area for the future condominiums on the bluff top, Howevor, as submitted,
the proposed development would therefore be inconsiste11t with the certified
LCP policies, since it would involve alteration of erodible and steep slopoo
particularly located.along the property's westerly bluff faco and could
therefore precipitate coastal erosion. Special Condition 11 requires the
applicant to redesign the site plan and construct tho proposed units behind
the bluff top, relocate tho swimming r.ool/deck away from the bluff face and
relocate the private baach accessway, Generall_y, thu Commission docs not
and the ccrtif ied LC1' docs 11<Jt endorse th,, constxu�lion of pr i v..1•.e acccssway.s,

ifi 
i 
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Hawever, in this instance, the subject site includes some rounded and low
slopes on its northern bluffs, as well as an exi&ting eroded dirt road
preer.ntly used for beach access by pedestrians and public agencies, which
would facilitate future residents to siinply access the beach ov�r the
natural slopes. Therefore, in order to concentrate access and discourage
randouraccess over the bluffs, a property-designed privato accesaway would,
on t.'tls site, be more protective of coastal resources than its elimination.
With these revisions, the applicant will be rest�icting any significant
bluff face alteration or grading of steep slopes. In conjunction with the
required redesign of the site plan, Special Condition 02 requires the dedi­
cation of an open space easement over the site's bluff face to permanently
pr.eserve the bluffs as natural open space.

The applicant has submitte\:i site-specific geologic and soils information which
indicates the property is auitable for 1esidential developmer.t with proper
fow1dations, grading specifications and engineering designs. The applicant
will be complying with these requiremtmts. As specified in the certified LCP,
since the submitted reports do not aseure structural stability, a waiver of 
public liability is being required for the perm.J.tted development as detailed
in Special Condition #3. It must be noted that this ar�a is one of severe
erosional hazard. Existing development upcoast and downcoast is set over the
bluffs down to the shoreline and seawalls are required. As doc\llllented 1n the 
certified LCP, there are limitations on the development of shoreline structures
and the need to establish approp�iate bluff tciP setbacks for new development.
A� �pproved, the permitted development will have no setbacks from the established
bluff top development line and there are no definitive assurances that s�me
shoreline protective works will not be required in the future. However, the .
proposed development:, as conditioned, will be clus,;ered en lhc uplnnd a,.,a wt,ich
already !!ea approxi�..ately 40 ft. eagtward of the existing d6�elopment string­
line. The required bluff top development line i.s appropriate, given the site's
critical location at the ocean's interface with the lagoon, but, in combination
with the extensive 'open space easement areas and exiating string line, a bluff
top setback appears overly restrictive. Further, given the existence of a
natural pebble berm, even during the winter, aiong the shoreline and the
di�tance of the site's bluff top from the shoreline, severe tidal action
along the slopes' base is infrequent. Additionally, given the almost continual
alignment of seawalls throughout Carlsba� and Ocean,:ide, any potential for
future development of shoreline structures -.rould not be highly precedential
or prejudicial. Therefore, gi:ven the requi7;ed rede·sign to cluste:i: development
and minimize the alteration of nat�ral landfo1,ns, the permanent preservation
of the ocean bluff face as open space, submitted geologic and soils analyses,
the required waiver of public liability, the existing development stringline and
the bluff top's setback from the ihllllediato shoreline, the Commission finds the
proposed development will assure the geologic stability of the site, minimize

. ""'-ua��a.4 u�u;:tiuu Allll U.l.mlul;:,h i..ltt.! .&,..j,=,A or ":lt:Y�t..,9.,;,.(. hit.;a.�� �v �i:,. �� r=-o��!'.'"t.�•.
With these findings, the Commission thus deternines project approval, as con­
ditioned, will be consistent with.the certified LCP policies and all applicable
Coastal Act policies and it will not establish any adverse precedent for future 
developments. 

4. Runoff Control/Water Quality. The subject property is located at the
southwestern corner of Buena Vista Lagoon and adjacent to the Pacific Ocean. 
Runoff ftom the wcstcrmost portion of thu proporty drains into the ocean; the 
remainder of the prop.,rty drains into the lagoon throngh an existinq pipe 

I 

�­

• 
fir£ 
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located about 100 feet east of the "1el.r. Portions of the adjoining property . 
to the cast also drain into the lagoon via this cxistin9 pipe. Buena Vista 
Lagoon is ·considered tho northernmost lagoon in San Diego County, and in s0111e 
ways is not typical of mose other lagoons in the county. Thq lagoon is 
composed of fresh and brackish waters, is not open to the sea, and its normal 
surface level is approximately six feet above MSL. At the mouth of the lagoon 
is a sand beach barrier which was natw:ally formed by wave and littoral current 
action. A wooden weir is located within a manmade channel at the mouth of 
the lagoon which permanently cmpounds water in the lagoon and controls the 
water level, A land area of approximately 22 square miles drains into the 
lagoon through Buena Vista Creek. The main source of water in the lagoon is 
land drainage, agricultural runoff and rising groun<iwater. 

lluona Vista Lagoon has been designated an "Ecological Reserve" by the State 
Department of Fish and Game. !t is both a valuable biological resource and an 
aesthetic open space element. As is the case with all of the lagoons in San 
Diego County, Buena Vista l,;.igo�n has been adversely affected by increased 
deposition of sediment resulting from agricultural and suburban develop�ent 
in its watershed . PrilDary effects of this development include the infilling 
of the lagoon and a reduction of its total volwne and the introduction of 
various nutrients or pollutants which contribute to periodic algal blooms.· 
The primary effects of the proposed development would be the alteration of 
lor.al drainage patterns, increased runoff due to the presence of impervious 
surfaces, the exposure of soils to increased erosion and the introduction of 
increased levels of urban runoff .pollutants into the lagoon. 

The certified LCP for the City of Carlsbad contains several policies relatinq••  
to grading requirements, drainage and coastal erosion. Policy 3-2, in 
reference to developments located along the fir.st row of J.ot:s bordering the 
lagoon, including the subject parcel at the mouth, states "storm drain 
ali'Jtllllcnts ... which would be carried through or empty into Buena Vista Lagoon 
shall not be permit:ted.' ... " Policy 3-4 prohibits any grading activity during 
the rainy season and requires the inonediate reveget.ation of graded areas to 

reduce erosion potential. Lastly, Policy 4-7 also states that no development 
shall be permitted without submittal of accept.able runoff control plans, 

maintenance agreements and certain Exhibit 1specifications 6for the installation 
 

&nd 
operation of runoff contr�l devices, The LCP policies were derived from the 
xesource protection and water quality standards (Sections.30231 and 30240(a)(b)) 
of the Act. 

As previously stated, although the applicant will b e  performing a minimal 
amount of grdding over the site, the construction activity occurring along tho 
bluf� face 2nd tov; �ill pr�sent a �ignificant erosion hazArd. The con­
struction activity and grading operations will thus establish short-term 
impacts. Along with the required site plan redesign an�opcn space easement 
over the bluff face, Special Conditions 4 and 5 require the submittal of a 
runoff control plan and establish.restrictions to detail the time and 
method for tho grac\ing activity. With these conditions, appropriate 
erosion controls will be established to mitigate the short-term impacts of 
gxa<i1ng and prevent furthar siltation of the lagoon. With regard to drainage 
and runoff, tho project, as submitted, incorporates roof down-strain systems 
connected to the storm drain and II requirement that a drainage outfall shall 
bc dcu,igned to dischargo at ,1 point west of the lagoon weir. Since the dis­
charge point is wc"t of the wt•ir, the !'Otc•nti.il for any long-turm impacts to 
the closed lagoon will bo effectiYe1y mitigat�d. The submittal of a runoff 
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control plan will serve to document the effectiveness and oper:>tion of the 
�esigned drainage system. Therefore, given the required runoff and grading 
controls, along with the submitted drainage system, the Co:nmission finds 
the proposed development, as conditioned, consistent with all applicable 
LCP and Coastal Act policies. Further, the Commission thui, determines that 
the project approval, as conditioned, should prot6ct the biological product­
ivity and quality of the lagoon and other adjacent environmentally sensitive 
habitat values by controlling runoff and effectively mitigating off-site 
impacts. 

5. .!!!2,_logical Resources. Although the existing vegetation on the site
consists pri1114rily of non-native grasses and weeds, two regionally significant 
habitats, a coastal lagoon and coastal strand community, do occur on the 
subject property. Only a small portion of the lagoon habitat, however, 
actually lies within the property boundary, but activities on the 
property could affect the quality of the entire habitat. This seemingly small 
lagoon located in and around the subject property, ii' actually a portiofl of 
the larger Buena Vista Lagoon, which has been discussed as essential habitat 
for the Californi.a Least Tern. The lagoon also provides nesting and foraging 
habitat for other avian species although the quality of this habitat is 
decreasing due to continuous development along the edge of the lagoon. The 
Pointe San Halo property is one of the last vacant areas along this portion 
of the Buena Vista Lagoon. Additionally, the coastal strand habitat is a 
plant community which has become rare i n  San Diego Coundy due to development 
along the coast. The community consists of plant species which are tolerant 
of salt air and sandy soil conditions. '!'.his habitat is located on the sandy 
so.Us near the base of the west-facing slope. Although the coastal strand 
habltat on the property has been disturbed by hU!!!an activity, it still 
contains several of the plant species characteristic of the coastal strand 
community. 

In reviewing the policies of the certified LCP, Policy 3-2 specifies for devel­
opments located aiong the first 1"0w of lots bordering Buena Vista Lagoon, 
including the sUbject al.ta, as follows, 

Develcpment shall be clustered to preserve open space for 
habitat protection. Minimum setbacks of at least 100 feet 
from the wetlands shall be required in all development, in 
order to buffer sensitive habitat areas from intrustion. 
Such buffer areas, as well as other open space areas 
required in psr.aitted development to preserve habitat 
areas, shall be permanently preserved for habitat uses 
through provision of an open space easement as a condition 
of project approval. 

'l'he density of any permitted development shall bo based upon 
the net developable area of the parcel,  excluding any portion 
of aparcel which is in wetlands. As described in Policy 3-1, 
t1 density credit may be provided for any portion of a parcel 
which is in steep slopes .... 

tend divisions shall onlY be permitted on parcels bordering 
the Lagoon pursuant to a single plannc(j unit dovolopm,.nt permit 
for the "ntiru or i;, inill parcel. (_cmphasi� ..added)

< 
ffl 
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In addition to this site specific: pclicy, Policies 3-1 and 4-7a again 
prohibit grading of steep slopes and Policy 4-4 prohibits dev�lopment on 
the face of any ocean bluff. These LCP policies were derived from Sections 
"30231, 30240(al and 30240(b) of the Act which require the preservation of 
habitat values by maintaining natural vegetation buffer areas and preventing 
off-site impacts to envirorunentally sensitive areas. 

As sub!llittod, the project would involve elimination of the coastal strand 
vegetation on the west-facing slopes and reserve the lowlands area, comprising 
Lot 3 of the proposed subdivision, for future development. The project would 
therefore be inconsistent with the certified LCI' policies and resource pro­
tection policies of the Act. However, with the attached special condition 
to preserve the bluff face as open space, the coastal strand community will 
be minimally impacted. As conditioned, the Commission has also required 
Lot 3, consistent with the site-specific, certified LCP policy, to be 
committed to open space for habitat protection and natural buffe� area. 
With regard to the inclusion of the adjoining parcel, along with propcsed 
Lot 3, 11nd their commitment to open space, their consolidation would fulfill 
and implement the certified Carlsbad LCP. However, given the applicant's 
limited ability to properly commit the adjoining property to open space due to 
the existing legal constr�ints and the Commission's previous approval which 
uffar� two alt&Anativev. une without the lut c-vnsuliUu�ion, the submitted 
project, in and of itself, may be found consistent with Chapter 3 policies. 
With the open sp,ce restrictions on Lot 3, the project will incc,rporate 
adequate natural vegetat;ive buffer areas necessarf to mitigate.tho impacts 
of construction and increased human actlvity near the lagoon and permanently 
preserve critical open space corridors. Therefore, as conditioned, the 
CO!IUD1ssion finds project approval consistent with applicable Chapter 3 
policies. 

6. Visual Impacts. The proposed condominiums are situated on a prominent
ocean bluff and also located within the Buena Vista Lagoon viewsnod. Although 
the proposed units are generally clustered on an upper bench level, the 
project, as sl:lbmitted, will alter and encroach onto the bluff face. As 
previously stated, the certified LCP for Carlsbad specifically requires 
that development of this site b,, clustered to preserve open space and retain 
the natural landforms of the ocean bluffs (Policies 3-2 and 4-4). These 
policies were partially derived from SecLion 30251 of the Act which mandates 
the protection of public views, the preservation of scenic amenities in 
coastal arellll and the retention of natural landforms. 

As conditioned above, the pr�ject will be required to setback from the ocean 
on its blufftop, preserve the ocean bluff face in its natural state and reta.in 
the on-site lowlands as open space. These condi cions will largely mi ti9ate 
th� proje'1L • .s vi5ual impact by clu�tei:iog Lhu u,1it..;:i. away. i£uan Lho bluff line, 
thus minimizing its intrusion along the shoreline or within the la�oon view­
shcd, and by retaining tho natural vegetation of the area to serve as visual 
buffers. The applicant contends that the submitted sitn plan conforms to 
the existing stringline of development along the shoroline. While the 
adjacent residences to the south and the existing San Malo residential 
co111111unity to the north in Oc�nside across the mouth of the lagoon do extend 
further seaward than the proposed development, the subject site does not 
represont an infill area, but:, rather, it is viewed as an extension of 
development norU,ward at a crit.ical inlcrf.lcc uutwcun th,;, ocean and the 
lagoon, Tho'refore, not only for habitat and resource protection JJUrposos, 
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440 
the required setbacks and open space· dedications are necessaey to preserve 
the scenic integrity of this coastal areas. Additionally, the applicant 
will be required to submit a detailed landscaping plan and revegetate dis­
turbed areas immediately after grading to further enhance the project's 
amenities and mitigate the short-term impacts of construction activities, 
Therefore, given the required unit clustering, bluff setback, open space 
dedications, landscaping requirements and gradin9 restrictions, the commission 
finds project approval, as conditioncd,.will be consistent with the certified 
LCP, applicable Coast.al Act policies and it will preserve the visual amanities 
of the coastline. 

7. Public Access. The subject site is located on a bluff between the
ocean and the first coastal roadway, Ocean Street, in th1s area. The beach 
area to the west of the proposed project site and the l.a9oon area to the 
north can currently be reached via an existin9 ten-foot wide, i.Jnproved, open 
and signed public access easement. The easement.is located along the southern 
boundary of the subject site. The beach and inlet areas are currently used 
by walkers, runners and amateur naturalists. The t'-<> areas, in coni!:>ination, 
represent an unusual and varied coastal resource. There also exists an 
undeveloped potential for an areawide pathway and open space system relating 
to the lagoon. The City of Oceanside is planning pathways on-the northern 
side.of the la9oon, along with a bird sanctuary, and the Department of Fish 
and Game owns properties on the south side of the lagoon, east of the AT & SF 
Railroad right-of-way, as well as on the north ,side. '.L'he project site is 
located at a crucial point in any potential linka9e between public beach 
areas and the public lagoon areas. No public parking is available in the 
vicinity of the public beach·access with the exception of parking along 
Ocean St.Leet. 

The certified carlsbad LCi' contains two specific policies relating to develop­
ment of the subject property and the provision of public access opportunities. 
The certified. LCP stiites as follows in Policy 7-6 and 7-8. 

An access trail shall be provided along the southern shore­
line or Buena Vista Lagoon, to faci!itate public awareness 
of the natural habitat resources of the La9oon. To protect 
the sensitive resources of this area, access development 
ohall be limited and designed in consultation with the 
State Department of Fish and Game. In permitted development 
of properties adjacent to the Lagoon, offers of dedicaticn 
of l�teral accessways, irrevocable for a term of 21 years, 
shall be requi,ed to be provided to the City of carlsbacl, 
State Coastal conservancy, or other appropriate public 
agencies. Such access dodc��tions shall be of at least· 
25 feet in width upland from environmentally sensitive 
arAAA and any required buffers thereto. land! 

On the vacant parcel at the extreme north end of Ocean 
Street, when development is proposed, an irrevocable offer 
to dedicate the beach and lowland areas shall be required 
pur�uant to Section 30211 of the Coastal Act. 

ii 
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Sections 302lO, 302ll and 302l2 of the Act all require that public access to the 
shoreline rind along the coa�t be maximized and p�ovided in ali new developments. 
Although the proposed development will not obstruct use of the existing public 
acces;; easement al!:ln'J lt� southern boundary, the developm.int will certainly 
inhibit lateral access along the ocean shoreline or lagoon either indirectly 
by proximity or directly through private attempts to r�strict public beach 
access. Therefore, in order to be consistent with the certified LCP, to 
maintain public beach access, recognize an� protect the infoxmal use of the 
site, Sp<lcial conditions have bcen attached to require the provision of 
lateral accessways along the shoreline and lagoon lowlands. Further, to 
enhance opportllnities for public access and recreation, it is recommended 
that, along with the provision of lateral access, an access trail or other 
necessary public access improvements be developed on the southerly side cf 
e·uena Vista Lagoon, consistent with resource protection policies and in 
consultation with the State Department of Fish and Game. Therefore, as 
conditioned, the Commission finds the proposed development consistent with 
applicable LCP and Coastal Act policies since adequate vertical access already 
exists and the project will provide lateral access opportunities. Further, 
as specifically required by Section 30604 (cl of the Act, t..lte commission finds 
the proposed development conforms with all the public access and recreation 
.policies of the Act. 

8. Housing. The proposed development provides for the construction of
fourteen condomlniUMs on a vacant parcel. Under previous Coastal Act policies 
r..nd the adopted Statewide Interpretive Guidelines, the queation of affordable 
housing protection could have u�en raisep. However, recent legislation has 
transferred this responsibility to local governments consistent with Section 
65590 of the revised Government Code. fur�hor, v�suant to Section 30519.l 
of the Act, these regulatory revisions were also applied to the certified 
carlsbad local coastal program and any previ�usly approved affordable housing 
LCP policies dele,lled. Therefore, the housing issue .is no longer a m.;tter o{ 
coastal polic:y revi'ew. 

9. Archaeological Re�Q����s. As a result o! �c�.c preliminary research
and site inspections by qualified archaeologists, one archaeological site was 
located. This site, SDi-626, was originally recorded by William J. Wallace 
in 1958, and is located in the upper area of the project at the western and 
southern extent of the property. Surface materials included flake stone 
artifacts, bona and shell, and there is a potential for a depth in excess 
of SO centimeters. The surface area of the subject parcel is obscured in 
places by a thick mat of grass, and the ground visability in the area of the 
site was limited. Because of this, the ac.tual extent of the site and the 
degree to whlch it has been impacted cannot. be determined without some limited 
subsurface testing and claarin') of the grasses. It is impossible that the 
Gignificant portion of the 9ite has bP.�n removed, and that only limitoa, 
disturbed materials remain. Delineation of this disturbance, however, 
requires additional investigation. Special Condition 9 requires that, in 
order to appropriately study and dcti,rmine the significance of the site, 
all the adopted mitigation measures of the E.I.R. be Met. With its provisions 
t� complete a liMited subsurface sample and any further information retrieval, 
the Commission finds the site's archaeological wesources will Le appropriately 
protec:ted against adverse impacts. 

10, Local Coai;tal Pla11nin9. Section 30604 (a)_ of the /let providi,s that a 
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coastal development pe::mit shall be issued only if the permitt�d development 
will not pr�judice tho ability of the appropriate local government to prepare 
a certifiable local coastal program (LCP). However, special legislation 
!AB 1971) was passed which authorized the Commission to prepar9 the local 
coastal program for the City of Carlsbad. In its certi!icetion of the 
Carlsbad l.cP, the commission adopted a site-specific land use policy for 
the subject parcel. Policy 3-2 states as follows:

•oavelopments located along the fi.rst row of lows bordering
Buena Vista Lagoon, including the parcel at the mouth of
the Li\goon, shall be designated for residential develop��nt
at a density of up to 4 dwelling units per acre .... 

Development shall"be clustered to preserve open space for 
habitat protection. Minimum setbacks of at least 100 feet 
from wetlands shall be required in all development, in order 
to buffer such sensitive habitat areas from intrusion. Such 
buffer areas, as well as other open space areas required in 
permitted development to preserve habitat areas, shall be 
permanently preserved for habitat uses through provision 
of an open space ease111ent as a condition of project 
approval .•.• (and) 

'l'he density of any pormitted development shall be based upon 
the net developable area· of the parcel, "xcluding any portion 
oI aparcel which is in wetlands. As described in Policy 3-l, 
a density credit may be provided 

0

for any portion of a parcel 
which is in steep slopes .... " 

As described in Policy 3-1, a density credit of up to one dwelling unit to be 
built on developabl� land may be permitted for each acre of land in slopes of 
25\ or greater. 

In conjunction•with the above land use designation, the certified LCP also 
contains policies to promote a single planned unit development on the project 
site's upland portion and consolidating its lowl�nds with the adjoining 
Tenagli� property for open space and buffer area. The COmmission recognized 
those policies previously ana approved two alternatives dependent on the 
lot consolidation, With inclusion of the adjoining property, the applicant 
was permitted 14 units, however, absent its incorporation, the applicant 
was only permitted ton unito. However, since the Commission did previously 
grant the applicant an option to develop the site without incluqion of the 
adjoining �arcel and recognizing the potential difficulties and uncertainties 
in resolving the competing financial interests herein, the only conflict is 
the appropriateness and conformity of permitting 14 units, rather than the 
!��. nn �hn u�land area without the lot consolidation. Given that portions
of the subjectproperty are areas of original jurisdiction, the key •��Lu�
is the submitted project's consistency with Chapter 3 policios, even under
a pertified local coaotal program. Therefore, although project approval
may be technically inconsistent with the certified LCP, it may be found
consi�tent with all awlicablo Chapter 3 policies, As conditioned and
submitted, without inclusion of the adjoining property, the project will
establish opon space eam,ments to protect the site's bluffs and natural
areas, control runoff to mitigate any potential sedimentation of the

Exhibit 16



443 
6-83-51
Pag-e 15

adjacent lagoon, provide adee\uate landscaping- and design revisions to enhance 
and prese.:;ve the scenic amenities of the a,:ea, provid� adequate parking end 
.fo�lize public access opportunities. 'l'herefore, the CO!lllllission � inds 
project approval, as conditioned should not seriously prejudice the 
imple111ent.ation of the carlsbad LCP. 

With the exclusion of the "Tenaglia Property• from the proposed development, 
the Commission is presented with the possibility for some development proposal 
to be submitted on the environra&ntally sensitive "Tenaglia Property• for 
review at a later date, While the Commission will not and cannot evaluate 
the permissabtlity of any use on the "Tenaglia" site, r,ot presently within 
wetlands, the Commission does want to provide direction to future applicants 
about its position on the property in question. Although a density credit 
of 1 dua for each net developable acre under the C!lrtified LCP was previously 
assigned to the "Tsna9lia site" when it was propoi,ed for transfer to the 
blufftop as a density bonus for the lot consolidation and implementation 
of the certified LCP, the actual project impacts of any physical development 
on the site are much more critical. Therefore, only very low intensity uses, 
such as possibly a single-family residence, educational-science research 
activities or nature st\Ny, aze ayprripri�t� fQr the u...�iquely-situated and 
constrained property. Given its physical delineations, a single residence 
could even represent inappropriate overdevelopment. Further, any proposal 
must address and &dequately mitigate the idencified issues herein and m..rit 
inde�ndent approval based on site-specific Commission review. 

,i 
I: 

' -1.: 
f <: 
1 ... 
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Application Ho. __ 6-_B_J_:-_s1 ________ _

. STANDARD CONDITIONS: 

1. Notice of Receipt and Acknowledgeme!!!· The permit is not valid and 
construction shaJ.l not commence until a COJ.'Y of the permit, signed
by tha permittee or authorized agent, acknowledging receipt of the
plll'lllit an4 acceptance of the terms and conditions, is returned to
the commi�s�on office.

. . . 
2. Expiration. If" development has not commenced, the permit will expire

two years from the date.on which the Conmission voted on the application.
Construction shall be pursued in a diligent manner and completed in a
reasonable period. of time., Application for eittension of the pemit
lllUSt be made prior to the expiration date. 

3. con,pliAnce. All development 111UUt occur in strict compliance with th;,····-·
proposal as set forth in the application for permit, subject to any
special conditions set forth below. Any deviation from the approved.

4. 

s. 

6. 

7. 

pµtl!A mnst be reviewed and approved by the staff and may require C-ommission
approval.

Integgetstion. Any ;'iuestJ.ons·of intent or interpretation of any condition
will be resolved by the ExecuUve Dirf:Ctor or tne CoPmiouion.

Insoections. The Commission staff shall be allowed to Lnspect the site
and the development during construction, subject to 24-hour advance
notice.

Aas.lgnment. The ·permit may be assigned to any qualified person, provided
assignee files with the Commission an affadevit accepting all terms and 
conditions af the permit.

Terms and conditions Run with. the J...and. These terms and conditions shall
be perpetuAl, end it is the intcmtionof the Ccmmission and the permittee
to bind al.l future owners and possesGOrs of the 'subject property to the
terms a.1d conditions.
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IT NO. 8 
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EXHIBIT "C" 

Lots 2 & 3 of Carlsbad Tract Number 81-35, Map N�. 11007 
filed in the Office of the r,ounty Recorder of San nieqo on 
July 27. 1984 , Recorner's Pile No. 84-286-096 
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1 f ....- onan ra ma
When Recorded Return to: 
California Coastal Conmissi on 
631 Howard Street, Fourth Fl oar 
�.n Francisco, California 94105 
Attention: Legal Di.partment 

518 
84-309898

RECORDED INilFICIAL RECORDS SAN·DIEOD COUNTY, CA. 

"1984 AUG l 5 AM8:DO 

Uo��'iia_J 

IRREVOCABLE OfFER TO DEDICATE OPEN-SPACE EASEMENT 
NOfEE 

7 AND 

8 DECLARATIONS OF RESTRICTIONS 

9 THIS IRREVOCABLE OFFER AND DEDICATION OF OPEN-SPACE EASEMENT AND 

lO DECLARATIONS OF RESTRICTIONS (hereinafter "Offer•) is made this 

/1.uqust: 7 , 19�, by (2) Native Sun Carew. a General 11 (1) 

12 I . Partnership 
________ (hereinafter referred to as "Grantor"J. 

13 

14 

15n 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

28 

27 

I. WHEREAS, Granter is the legal owner of a fee interest of certair.

rec:l properties located fn the County pf (3) __ s_a_n_n_te_g __ o ______ _

State of California and described 1n the attached Exhibit A (hereinafter 

referred to as the "Property"); and 

II. WHEREAS, all of the Property is located within the coastal zone

as defined in Section 30103 of the California Public Res011rces Code (which 

code is hereinafter referred to as the "Public Resources Code"); and 

Ill. WHEREAS, the California Coastal Act of 1976, (hereinafter 

referred to ·as the "Act") creates the California Coastal Conmission 

(hereinafter referred to as the "Conmission") and requires that any 

development approved by the Conm1ssion must be consistent with the policies 

of the Act set forth in Chapter 3 of Division 20 of the Public Resources 

Code; and 

IV. WHEREAS, Pursuant to the Act, Granter applied to the Conmisslon

for a permit to undertake development as defined in the Act within the 

... .,. oi, CALai,oaNHI 
u , ,, , •• .., •. ., .. , 

... 

• 

( 
.
· .

. 

- .,, - -

" . 
''· 
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,1 direct and cumulative effects on coastal resources and public access to the 

2 coast which could occur if the Property were not restricted in accordance 

3 with this Offer; and 

4 VII, WHEREAS, the Conmission has placed the Condition on the permit 

5 because a finding must be w�de under Public Resources Code Section 30604(a)

6 . that the proposed development is in conformity with the provisions of 

7 Chapter 3 of the Act and that in the absence of the protections provided by 

8 the Condition said finding could not be made; and 

9 VIII. WHEREAS, Grantor has elected to comply with the Condition 

10 and execute this Offer so as to enable Grantor to undertake the development 

11 authorized by the Permit; an<! 

12 

13 

14 

• 

lu· 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

IX. WHEREAS, it is intended that this Offer ls irrevoc11ble and shall

constitute enforceable restrictions within ,the meaning of Article XIII, 

Section 8 of the California Constitution and that said Offer when accepted 

shali thereby quaiify as an er.forceabie restriction under th� provision of 

the California Revenue and Taxation Code, Section 402.1; 

NOW THEREFORE, in consideration of the above and the mutual 

benefit and conditions set forth herein, the substantial public benefits 

for the protection of coastal resources to be derived, the preservation of 

the Property in open-space uses and the granting of the Permit to the owner 

by the Commission, Granter hereby irrevocably offers to dedicate to the 

State of California, a political subdivision or a private association 

acceptable to the Executive Director of the Corm1ission (hereinafter, the 

"Grantee"), an open-space easement in gross and in perpetuity for light, 

air, view, and for the P.reservation of scenic qualities over that certain 

portion of the Property specifically described in Exhibit B (hereinafter 

the Protected Land); and 

�ff GP CAIILIN••t& 
:,, I t:t tltlY o,"tat 

-

_.,, .. 
. I_ - ----T 

( V •_'_ 
• 

I 
Exhibit 17



I 
1 

2 

3 

4 

5 

8 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

2d 

27 

2B 
UAT PAP1:R 

•TS' o, ,C:4'.,i,Oll,,u• 

J 113 l'tr.V ••"I'll 

... 

.� ... - 52 l 

This Offer end Declaration of Restricti.ons :rubjects the Property to the 

following terms, conditions, and restrictior.s which shaJ.J. be effective 

from the time of recordation of thi.a instrument, 

1, USE OF PROPER'I'X". The use of the Protecrt.ed Land shall be limited to 

natural open space for habitat protecti.on, public access a.,d passive 

recreation, and resource conservation uses. No development as defined in 

l\iclic Resources Code Section 30lo6, attached hereto as Exhibit C and 

incorporated herein by reference, including but not limited to, removal of 

trees and other majcr or native vegetation, grading, paving, or 1.nstallation 

of structures such as signs or buildings, future land di.visions, or 0011merc::ial 

or residential development of arry- kind, shall occur or be ala.owed on tho 

Protected Land with i;hA �,rception of tho folLnt-:1-n...g e-..:bject to ayyliaable 

governmental regulatory requirements: 

{a) the removal of hazardous substances or conditions or diseased vegetation; 

(b) the removal of any vegetation which constitutes or cootrib-.1-t.ea to a fire

hazard to existing or permitted reaiderrtial development and which lies within 

100 feet of such development; 

(c) the installation or repair of underground utility lines and septic B'JStems

( rl) maintenance of the weir; 

{e) pnblic accesa improvements by the Grantee, 

(r) Grantee's enhancement of the lagoon habitat by� ar otherwise

removing fill.. 

2. RIGHT OF ENTRY. The Grantee or its agents may enter onto the Property

to ascertain whether the use relJtrictions set forth above are being 

obser.ved at times ressonably acceptable to the Granter, 

3, BENEFIT AND BIRDEN, This Offer shall run with and burden the Property, 

and all obligations, terms, conditions, and restrictions hereby impoaed shall 

be deemed to be covemmts and reatrictions running with the 

•Exhibit 17
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land and shall be effective limitations on the use of the Property from the 

date of recordation of this document and shall bind the Grantor and all 

successors and assigns. This Offer shall benefit the State of California, 

4. CONSTRUCTION OF VALIDITY, If any provision of these rest rictions

1s held to be invalid or for any reason becomes unenforceable, no other 

provisfon shall be thereby affected or impa;red. 

5. ENFORCEMENT, Any act or any conveyance, contract, or

authorization whether written or oral by the Grantor which uses or would 

cause to be used or would permit use of the Protected Land contrary to the 

tenns of this Offer will be deemed a breach hereof. The Grantee may br;ng 

any action in court necessary. to enforce th;s Of fer, including, but not 

iimited to. ;njunction to terminate a breaching act;vfty and to forca the 

restoration of all damage done by such activity, or an action to enforce 

the tenns and provisions hereof by spec;fic performance. It is understood 

and agreed that the Grantee may pursue any appropr;ate legal and equitable 

remedies. The Grantee shall have sole d;scretion to determine under what 

c;rcumstances an action to enforce the terms and conditions of this Offer 

shall be brought in law or in equity. Any forbearance on th·e part of the 

Grant ee to enforce the tenns and provisions hereof in the event of a breach 

shall not be deemed a waiver of Grantee's rights regard;ng any subsequent 

breach. 

6. TAXES AND ASSESSMENTS. Granter agrees to pay or cause to be paid

all real property taxes and assessments levied or assessed against the 

Property. 

7. MAINTENANCE. The Grantee shall not be obligated to maintain,

improve, or otherwise expend any funds in connection with the Property or 

any interest or easement created by this Offer. All costs and expenses for 
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sOch maintenance, improvement use, or possession shall be borne by the 

Grantor, except for ·cost!i incurred by grantee for n-.onitoring c_ompliance 

with the tenns of this easement, 

8. LIABILITY AND HIDEMNIFICATION. This conveyance is made and

accepted upon the express condition that the Grantee, its agencies, 

departments, officers, agents, and employees are to be free from all 

liability and claim for damage by reason of any injury to any person or 

persons. including Granter, or property of any kind whijtsoever and to 

whomsoever belonging, including Granter, from any cause or causes 

whatsoever, except matters arising out of the sole negligence of the 

Grantee, while in, upon, or in any way connected with the Property, Granter 

its agencies, departments, officer, agent, and employees from all 

liability. loss, cost, and obligations on account of or arising out of such 

injuries or losses however occurring. The Grantee shali have not right of 

control over, nor duties and responsibilities with respect to the Property 

which would subject the Grantee to any liability occurring upon the land by 

v1rtue of the fact that the right of the Grantee to enter the land is 

strictly limited to preventing uses inconsistent with the interest granted 

and does not include the right to enter the land for the purposes of 

correcting any dangerous condition as defined by California Government Code 

Section 830, 

9. SUCCESSORS AND ASSIGNS, The terms, covenants, conditions,

exceptions, obligations, and reservations containe<I in this Offer shall be 

binding upon and inure to the benefit of the successors and assigns of both 

the Granter and the Grantee, whether voluntary or involuntary. 

10, Ilfili, This irrevocable offer of dedication shall be binding upon 
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l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

26 

26 

27 

lflT PAPIA 
� o; CA1,.110111u.t. 

113 ,11v. ••'It 

-

-7-
.,.., . SZ4 

the owner and the heirs, assigns, or successors in interest to the Property 
. . 

described above for a period of 21 years. Upon recordation of an 

acceptance of this offer by the grantee in the fonn attached hereto as 

Exhibit D, this offer and tenns, conditions, and restrictions shall have 

the effect of a grant of open-space and scenic easement in gross and 

perpetuity for light, air, view and the preservation of scenic qualities 

over the open-space area that shall run with the land and be binding on the 

parties, heirs assigns, and successors. 

Acceptance of the Offer is subject to a·covenant which runs with the 

land, providing that any offeree to accept the easement may not abandon ft 

but must instead offer the easement to other public agencies or private 

associations acceptable to the Executive Director of the Co111Rission for the 

duration of the tenn of the original Offer to Dedicate. 

Executed on this v -t,i.

TYPE OR PRINT NAME ABOVE 

(NOTARY ACKNOWLEDGMENT NEXT PAGE) 

II 

II 

II 

II 

II 

II 

II 

II 

II. 

OWNER 

TYPE OR PRINT NAME ABOVE 

• 

l�
- "",;-

;. ,.., 3 
,. 

' ' 

• '· 
� • ., 

' ' 
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NOTE TO NOTARY PUBLIC: It 
2 

3 

4 

6 

6 

If your are notar1zing the signatures of anyone signing on behalf of a 
trust, corporation, partnership, etc., please use the correct notary jurat· 
(acknowledgment) as explained in your Notary Ltw Boo�. 

lss 
County of-------� 

State of California 

On this 
---- day of __________ , in the year ____ _

. a Nnt.;,rv Puhlir, personally before me 
----------

SlATE OF CALIFOilNIA 
S Di COUNTY OF··-·.. -- _a_l} ___ eg:q 

, ...
. - __ } 

0,,_ ___ J\u9ust_�_! !_��!- ______ .. _ .• before me. the undorsigned. u Notery Publle: in and lor 
. _ ed Joseph 'iaid State. personal!)' £;:ppoar ___ . _____ -- .. . . Garcia _______ -------·-- __ ll<il 

. _________________________ • par.sonally known to me(orproved to meon the baSIS 

of aali$fae!ory evidence) to ae 1ne persons 9lT1Q encuit:C im, 'l"tfflri.-, r,,-,�t,uoo.ai".t � 
_ ..... .Jli9�residenl ali!IKXXXxx_XXXX�ili, on behalf al ___ ---------

_c_a_rew Pro�rties , Inc. 
thE!ICOfPOrBliontherein named.andacknaNledgedlo me that said 
corporatic.n executed the wllhln Instrument o�uar,t to Its by­
laws or a r8$0l'utlon of th;. board of directoru, said Q>rporatiou being 
kno,,m 10 me to be one of the r,arlners of ______ _ 

Native Sun-Carew 
ih; panne�hiP thal executed the wtthlh inalrumtnl. and ack· 
nowledged to me lhat auch "!Qrponrtlon executed the same as 
such partner and that 1J.Uch partnership elll.ecutet.1 the aome. 

WITNESS my-tlilnd and �Hlcl9I �al ] 
i I , ').../ .# ,._ L? 

Signatu
� 

-
--:r-

--� • .-, tf!T--• v:..,c re-=::....._ 

STATE OF CALIFORNIA , lss. 
COUNTY OF---- -- __ San. o:i._ego . ---- I 

·•--'=""'-��-...... -..,,_,. __ 
• OFFICIAL SEAL f 

JAl\llf'F I PAnnnr.. � 
\tf. NOTAA'I' PU&I.IC • CALIFORNIA g 

,, • •,.. SAN OIECO COIINlY•· !ly comm. erpi:ss FEB 13, l!IC8 � ., ·.-�;:w::z L ""="4tv . 4 

on _____ , ____ }:\.�g_1:).�'t-.. � '·- 19 84 ... ----·-• before me, th81.1ndorulgned.a Nota,y "11blicln and lor 

saidState,oeraonallyappear•d ____ - - - .. Mich.ae_l J�� - M;i.tioney --- -- - ---- -- - »RI 

... _,personallyknOWn to me(or proved lo mtJ on Iha basts 
of sali$litclory ovldence) to be the pe,sons who execuled the within lnstrumonl aa___ ___ ·-·· --•··-----

-- -- __ P, .. ident &lo2UIXXXX�1Pi'V1t1f�. on beholf ol __ Ma ti__y� __ s J,!_!L __ _ 

- __ lleY.e.lo:pmeni:_CQmi;!tUl¥, _______ ➔ 

thtco,pomlionthereJnoamed.a.'ldacknuwledgedtomethateakl 

-----· 

;tory 

Instrument, 

----

) COUNlY ANO 

C:OrPor&liM executed the wHhln lr.S!rument P\11'8UclOI to Its by­
fawa oreresolutk)nof Hs board otdlmclors.saidcorporallcnbolng 

_ ... _,.,..,.. ___ """'"""'""'""""""'.,,._....,.-; 

•
• 

OFFlCIAI. SEAL k..11CM1t1to mo to bo one of the partners of_--·------·-
- _____ .JIJl.tive S3,1n-Carew __ 
tha pa.1nershlp that eJCtY.:Uled the wilhin lnslruMOnl. And ack• 
nowledged to me lhal sueh corporation executed the same as 
such p&rtne, and lhal such partnership executed the same. 

and and pHlCl•I "'
::- <2 ,. ,,d 

-><li!,i:,,,o,,,.,.._..,.__�...,.�-- - ..... ,£. 

--
JANICE J PADDOCK 

NOTARY PU&LIC • CAUFORm_., 
S.IH DIEGO c;)llltlY 

Mr aJltlliL t,pi<U FEB 13, 1988 

(Thl9 area for oHN:lat notarial sean 

.a. 
;;•,. ' 
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i This is to certify that the offer o f  dedication set fo rth above is 

2 hereby acknowledged by the undersigned officer on behalf of the California 

3 Coastal Conmission pursuant to authority con fer red by the California 

4 Coastal Conmission when it granted Coastal Development No. IR_-B�S-/ 

5 on tip if I 
I I 1/prAa,7.@3, and the Cal 1forn1a Coastal Conmission consents

6 • to reco1;:iation· thereof by itS duly authorized officer. 

� l:J,62j7 

8 

Dated: 

9 Califo rnia C oastal Conmiss1on 

io srATE oF Ca1Jrrw ) 

ll 

l2. 

13 

14 

1
5

1 
16 

17 

l8 

19 

20 

21 

22 

23 

24 

25 

26 

27 

)ss 

COUNTY OF &11�0 )
° 

On /;)_ Ju� t'Nif • before1t1e ']};hll[4'1 S.fZeor:ufa, , a

tlotary Pub11c, personally appeared &
(Af/uo. K.,. Ul>tj,c .
I . V

personally knQ)ln to me to be (or proved to me on the basis of satisfactory 

evidence) to be the person who.executed this instrument as the 

:5i;,f.f {1
!r(t1z.sef, • and authorized representative of the

TITLE 

California Coastal Conmission and acknowiedged to me that the California 

Coastal Conmission executed it. 

Witness my hand and official seal. 

OFFICIAL SEAL

• OEBC)RAH S BfNRUBI
NOTARI" PUIIUC • CAl.li'ORNIA 

WI fl!AIICISCO co�nlY 

MY comm, U11lrc, MAY JO, 1938
Notary Public in and for said 

County and State 

., t:A.1.1,0.-.1 ... 
I IJ 1■•v ••fl• 

-

.lJ 
1 

I 

-· · ·------- -- .

---- ·-- I

I-

;" •.. y.,:· 
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That portlon of Lot ftAft (, ! <..RAllVILU-: l'ARK Ulllt NO. 2, uccording to tlap thcrt!of 

u, . ;!JJ7 and that pc .:t ii.>n Gf L<lt 47 of GRANVILLF. l'ARY. ,ind lh, n po rt ion of 

t.u:;un,� nrive ad j.�c:cnt thur.,to (va "' t,;d by llesolution No, 918 of the City 

Ctrnc11 of the City of C'.arleaod, Callfornla rl'conk.d .iuly 19, 1961 ao File llo. 

t267i) cf Of Uc le.I lt1:cord:1 of San lli•!ll D Count y, CnU forn16) nccor�ln{l to Map 

thcrcr,f 1:�. 1782.~alt in the .'.'.l.ty of Carlubod, County of Sun IJlego , State of 

Cdlfornl,1 nnd filed in the Office ot ttu, <:ounty itcco1.'.llr of naid County, mort! 

('l".rt lc11l<>rli, doocrlbc,d oo fo '. lo1ou: 

ll<.!g1nntnn ,it a 1JC) J.n 1; in �hu i,;,,sterly l.lue of Hountnln Vlcv Drive oh,)wn on oald 
Har »o. 1762, sold po il" bclnit on n c1:rve, a:011cGve R.1,;t«rly, h nvin1: a r11<1tuo 
of '.!<,,\.03 feet, a rudiol llno th,uaa h oatd 1>o lnt t,,,,,,n Sc,ith 53•3;• u� West 
(!1.,ct>r<l South 58 ° 1','45" Wan, :,-.;::- ua1ci H.ip No, 1782;; thonec South.::notorly 
,sl<:r,s thu ai.-c of oaid cur""• throu� t\ n central ,1 1\31" of 2 ° 08' H,", u dlatunce 
of 10.00 feet; tho lost ootd couroc l>uin;: .. 1011g the 1i. ,,.chun11turl y Uno of said 
Hountu!n V1011 Drive or, d 0101,g the Southwesterly line of noid Lot 47; th@nce 
1euvt1;,: ai1ld Northe11etcrty 11r.e of Hountain View llrtvt, North 02 ° 51'21" Weot, 
139,99 fc(!t; thonea !lorth 13 ° 46'17" lfosc, 59.75 fret to 11. rotnt ln the 
tlorth11.:ot;, r ly line of oaid l,oB una Dr I vc (vacat�d} uaid l�• r t h11i,ot. crly Une 11100 
b<!h'II tlu, i;outhcatltlls:ly lln.;- of c:>1d l,>t "A", oaJd 1:olnt being on o curve, 
concn,e z.,uthcauterly, hu'l1ni; n r o,1Ju<1 of 207.lb feet, n rndlal UnP. t.hrough 
ould po111� bllnro t:Ui·Lh 44 ° Z4'll5" \lcoc; thencQ llarthenntcrly alon.<: the arc of 
lnot 0:1.id curve, ond 0\011!1 tho Nurth11cstorly l1ne of be!d l.ugun s Drive 
(Yoe.ice,.\), through -s c1>ntr�1 ,;:,5 k o! 1:,•1,•:;4•, u cliotnnce of ,,a.oa ft!Ct to n 
po1ul 011 rho So:,thunot,.rly r1;;ht-of-uuy Uno of the Atchlo1Jn Topcltu nnd Santn 
I'll Rn11r.,ud (200 fnut wldo} nu ohou-n on on1d Mup o: No, \7r.2 un:! No. 2il37, aatd 
po1ut 1,otng on a cun,e, concl'l<! Northnaater\y, hav·lni; a rndiuu o.f 1�32.69 
f c:ut, o t adiul linu thro ug h no1d pol nt heora South 40°44 1 00'" Weat (Rec.:>rcl 
So\lth 40 ° Z3'LS• !foot p! lr anid Map 11o. 1782); th:-nce forthl't?ot.,rly at.,� the 
arc ot laut ouid curve l>ci11

.
; tltu S1ull l1weut.,\"ly rJp,1t1-of-w,1y llne <>f ooh.I 

Atchta111, 'l'npclw und S11t1t" Fe l!ullro,1,I n.,, I th<> !1<Jrthudt1<ct'l)I line of nald I.ct 
".\

# , t.l. tn·gh a cuntn1l 1rn1.1 lc uf 7 ° 09'2(1'', a distanc1: d 191,42 feet (Record 
l�l,Sl fo..,t per ui,ld lhp No, '2037} to tl,c Hortheoottn·:y corn"r of u.:ild lot 
"A·, thc•ucu alona the No.thel"lf l111e of ,wtJ Lot "A", �,.1,ch 89"2i1'02" \,,mt, u 
dist1111�a of 525,20 tcwt; then,:, kuvint natd lhrthtl'ly lln<' South 3H 0 17'17" 
Wcot �0.71:> feat; theme,: South 44•1,9•,3·· !fooc 27,111 fc,,q then�.:, Sllurh 
35 ° 38 1 41,' 1:1:Jt 22,05 fi,eq ti ,mr.n So:rth 53 °0f,'07" H,,. l. 5 .11, fret; ch,rn.:c 
South l19° '.lu 1 26" !:cut 22,l>l 1'1·•,t; t.l,�""c Sourh �5•10 1 ::1,

--
lfoo, '.12.21 r,.,.,q 

lhont!a S<iu•h 76 ° �11'04" Hout. 22,ll3 lcat; thence liouth 1l"S:;! 1 :10" lc•rnl 2f,.3il 
feet; thu1ic.o South •(ll

a
'JO•�u•• �:�ot 51.ll fc!ct; thauc:c lk>rth JH 0 19'H,'' W�•it 

2�.2.4 it.!ct.; thence South 52 ° 02'�1" \.:t•nt 216.90 feet; tl-dH't! :ionlh 11"�\)'!lH .. 
�41,hl 23.9) fuct; thonco !ki.uth 2} 0 00' 1 J4 l·:dut 5,4.7b (c1 ti '.l,t:n1.�C Snuth 15 Q 28'44" 

tfaet 4(J.62 ft;et; t�u::ncc Sol.lt h 23 c. lb')U" l�not 53.:H ft.·ct i tlu.!nct: Sottth 
43"2.J'55'" L"ubt 2J,34 fcui.; ch.,nce Sou�h 10° 06 1 09" linu1 '>1.'J7 fc,:t; ther.r.c 
�ouch '.l'.'> 0 :!1'24" Eaot Sfl.22 fc..>t; tlwnc,, South ic•41•1.1·· tfoat 50,l2 feet; 
thr.nca SeiHth 11 4 02'11" l::aat 31,'.,0 t(:ar; thl'nce South J5•1-1_1•�1," t:uut /J,117 foot 

( 
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/' tn tho Southweotcrly cxi:enoton of the Southcauturly lini, of ne!d lot "A"; 
). tlie.nco tnrth 57 ° 53'00" East olon11 o:ifd Southwe11terly P.Xtenolnn and alonR the 

/ f.uuthuautorly lino of said Lot. "A", 239,50 fet•t to 11 point on the 
•1 rurthweeterly lino of Ocean �treet ( formerly Lor,uno Drive per Hap t:o. 2037) 

allid !'Olnt be1fl8 on a curve, concave Souchc,111terly, h<1vtna n rediue of 127.29 
feet, a rodiel lino through oald point bears Horth 72 ° 15'24" West; thence 
continuing Northeasterly along the Southeaoterly llnc Qf sold Lot "A" (being 
el&o the Northueeterly line of said Or.ean Street along the arc o.f laot oeid 
cur..ie, throush a central en:;le of 63"09'00N , a diotaur.e of 140, 30 feat to the 
be1:innfM of II c-,u,pound cucve, concave Southeasterly, having a radius of
l90.0D feet; thence continuing Easterly along the SouthP.ootcrly 11ne of eald 
Lt•t "A'' (bot� also the llorthuceterly line of eafd CJcenn Street) alon,i the ere 
of laot naid curve, throu3h a ccntrnl tingle of 10° 41,'ll", a d!o.:nnc" of 35,60 
focc to tho South\rer,t corner of lnnJ described in Oeed to n. n . .  J. Entcrl'rioeo 
recor,\cd J1rnunry 4, 1.965 a& File !lo, 124 of Off.! :i,11 Records of 5on Diego 
County, California h'"ratnafter referred to ae DeeJ tlo. l; thence North 
31° 52'10" lleot (recor,1 llorth 32 °21'40" I/cot per onili 11',ed No, 1) along Lhc 
i;outln,entcrly Uno of eaid land tn ll, n. J, P.ntcrprfu eo, 315.00 foct to the 
North•:nor corner thereof; th,incu !lorth 86° 451 06" Eaot (record 1:orth ll6 ° 15'50" 
P.uut. per anid Deed Mo, 1) olunii thP. Northerly line r,� 0,11d land to ll. n . . r. 
l:.ut�r.prl!rne, 560.0A f�et t,, the Northeast corner ther,•of; thl""ncc South 
lll"l 3'44" !::tint (rcc-m•,I $ouch 18 °115•!,R" 17-<JBt ,,.,,. o:rl<l IJ.,�d Ho, 1) alon,� th i, 

Plorttw,,nt(•rly linft of cnid Jund to (�. n . .  J. Rnt�r�H.•�;;u&, Ji.).00 tcc·t; thcn;:l: 
lcuvi r1.R th'"' ?h�tli�,:ftlurly i tr.o of w1 ltf land to n. il. .J, F:nterr,r1 0-�::1, S,Hit h 
J7"l3'24" l!nnr 27,!r.'.> foet; thcnc<' :; 11th 9° 15'0R'" �:anl i7,71 f1:<'t to a point 00 
the Nl1rthrH1otQrly llttl.'.l of aa1I lnnd ton. B. J. l!ntcr1irillcn, -,.hJch bL·:nrR ulong 
onfd tk,rtl,i,nutcrly llr.e t:,,rch 19"LJ'4U" llcnt (record r,inh 10•1,5'46" 1-:cnt per 
"�·1 �'••rl llo. 1) 31,96 fo,,c t'co111 a poinc c,f �0111po11nd ,:111·vat11re on thr- F.oeterly 
J iuP of O.;SJ l.eguna Drtvn (v.11..:llt.1J:d) na ul1011n on aa1d lt.1p Uo. 17fl2 •(n�!� ye.int 
al110 bctn.� an ar.,qlo Poinr. in the !!<>rth,,,;;;terly ltni, ol 1.n!<I lund to n. I!, J. 
};.,;.ttrpri•,eo) thence South 18° 13'15' Ennt (r<?�crd South l/J0 1;5 1 48" lfooc per n,iid 
D.,,.,J !lo, I) nlong the i:..,cth;,onterly line of aafd land 10 It. II, J. encerprl,res, 
Jl. 'Hi foet; thence lenvina the NorthP.naterly llne of ouid land to It, D, J. 
l!ntcrp,tsco, Soath 11 •c,2 '22" Ease, 35,99 feet to a ;X>1nt on the arc of 8 
curvP., coucuvc Sout.hweoterly, hovine a radluo of 6,.oo foet, which is dlotent 
!!.srth-ateriy 27,JO feat, n:,osured slor,g the arc of o,1id curve from the TllUI!
P01t1T OP Dl!GINIIING hereln, o radial line through uaid point heoru llorth
34"33'16 l!ent; thence r.outhea:1terly alonP, the nrc of J,,at onid curve through 
a centrol .c113Jc of 24° 03'57", a d1atance of 27.30 feet to the TRUE 

0

POINT OF 
RP.GI!INitlG, 

ot/bk 

c ................... . 

----·· · 
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EXHIBIT B 

Protected Land 

·- - 529 

Lot 3 of carlsbad Tract Number 81-35, Map No . .J1007 , 
filed in the Off¼�e f� !he County Recorder of San Diego 
County on July • 8 , Recorder• s File No. 84 286-09ti
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"Recording Requested by and 
When Recorded .Mail To: 
California Coastal Commission 
631 Howard Street, 4th Floor 
San Francisco, California 94105
Attention: Legal Department 

EXHIBIT D 

. CERTIFICATE OF ACCEPTANCE 

OFFER OF DEDICATION OF OPEN SPACE EASEMENT 

This is to certify that _____________ ...;.. __ hereby accepts 

the Offer to Dedicate Open Space Easement execut�d by _________ _ 

____________ on __________ , 19_ and recorded on 

________ , 19 .:__ in Book_, Page_ of the Official Records in 

tiie Office of the Re corder of ________ County. 

By---------
Dated 

For _________ _ 
STATE OF CALIFORNIA ) 

COUNTY OF _______ ) 

On -------• 19_, before the undersigned, a Notary Public in 

and for the said State, personally appeared _____________ , 

Title. ___________ known to me to be the ________ _ 

of the , who executed the within instrument and 

acknowledged to me that he executed the same. 

WITNESS 11\Y hand and official seal. 

Page 1 of Two Pages 

--� ·----- -- -- -- - � --....,..:....--�- -

Notary Public in and for said 

County and State 

- • . 

. ' 

·'

�-

.. ,,
_, "-

::-. . . : ; 
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ACKNOWLEDGEMENT BY CALIFORNIA COASTAL COMMISSION 

.·This is to certify that _____________________ _
is a public agency/private association acceptable to the Executive Director of 

the ____________________ Conmission. Cali fornia 

Coastal ·Conmission to be Grantee under the above desc ribed Offer to Dedic ation. 

Dated 

STATE OF CALIFORNIA 

COUNTY OF SAN FRANCISCO 

Executive Director 

______ Coastal Conmission 

On-------• before the undersigned. a Notary Public in and for 

said State, personally appeared------------------,-­
Name 

-----------· --------------------

Title 

of the California Coastal Corrm1ssion and known to me to be the person who 

execut�d the within instrument on behalf of s aid Conmission, and acknowledged to 

me that such Conm1ss1on executed the same. 

Witness my hand and official seal. 

Notary Public in and for said 

County ilnd State 

Page 2 of Two Pages 

• 

.j; 
tJ 
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ACKNOWL.EDGEMENT BY CALIFORNIA COASTAL COMMISSION 

• This is to certify that---------------·-----­

is a public agency/private association acceptable to the Executive Director of

the _____________________ ColliDission, California

Coastal ·Conmission to be Grantee under the above described Offer to Dedication.

Dated 

STATE OF CALIFORNIA 

COUNTY OF SAil FRANCISCO 

Executive Director 

_______ Coastal Conmission 

On _______ , before the undersigned, a Notary Public in and for 

said :;tata, parsonally appeared __________________ _

Name 

Title 

of the California Coastal Conmission and known to me to be the person who 

executed the within instrument on behalf of said Conmission, and acknowledged to 

me that such Conmission executed the same. 

Witness my hand and official seal. 

Notary Public in and for said 

County and State 

Page 2 of Two Pages 

l
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• • C:allfomla Coastal C:immisilcn

SAN DIEGO CQ,;5T DISTRICT 
534.

r:lLED,
49th DAY: 

180th Dl\Y: 

January 31, 1983 
Waived· 

!, 15-1 M:$SIO<l Cotge Koad,$uile �20 
San DIP.Sc,, C.\ 9212(!' S'?M'Vi 

July 30, 1983 
ONLtlro 

(114} 21!0-(,992 STAFI' REPORT, 
DATE: 

REGUtJ\R CALE ti DAR 

Mnceh 22-25, 1�83 
March 11, 1983 

STAFF llBPOR'l' AND PRI:;UMINARY REl?.Q!._4Ml:NDATION 

Application No, 1 
e:.�H\Bl, 1IF 

,, E ,., 

Applicaut, Native sun 1'.nvr:stment. Group Ag�nt, Mike Mahoney/Robert O. Sukcp 

Description: Minor l>ubdivi,.io,1 of 7.65 .1ert! paccet lnto threo lots, Lot l -
2,2 acrcs1 Lot 2 - 2.2 ac�24 a�d Lot 3 - 3.15 acres. Also, 
QOnatructzon of 14 coru:lomin l """� m:,1 swim111in9 p<,ol on Lot 1, 

Site: 

tot area 
J.ot:. l; 
ll11ildi ng cov,,rage 
Pavemmt �ovc,,·agc 
Landsca;,o cove1•aga 
Parking spaces 
Zoning 
Plan designation 
Project denllity 
ll':. abv fin grade 

95,8.l2 sq.ft. 

30�956 s;q.ft .. !3�\} 
J2,967 sq,ft.(35\) 
31,909 sq.ft.(33\) 
35. 
P.-3 

0-4 dua '(111,t w/density credit)
2,5 (net)
35 tt, fflllX.\fflU!II

Parcel located northwest of Ocean St,/Mountain 'fiew Ur. lnt�r­
scctior., Carl�u�d, San uiego county, APN 203-0lO•li 

Substantive File Documents: •city of Carlsbad LCP 

• 

•statewide lnterpretive Guidalin�s 
•ccc/�6-81-l49-Nati�c sun

:,ti\f;. J;; �9 'l!PJ:QYal. wi � c;p�d.ttious ��saing .f.i!,ViH�, .•tte pla�s / 
publ.\c liability, open spac(! eaflcmenls o"er the bluff f11cc, runoff and grading 
controls, open space casAmenr.s over sansiti'le habitat/buffer araas, land­
scaping, lateral access and 11ubl ic access improvcmunts "'f'!" ,:1�"."'h:'.!�t,l.::gic«l 
mitl<iation (soe pa9cs l - 'I ) for I.ha sp<.!C1"1 condi.th:m&. lla:ll;e .l.!!SIJ�•· f
Hl�lpde Ule !X!�tf!lt.ia,11 i:it.,.qevolQp!IIMt on µplfl!ld 11i;taa, �ovnlc,pment ::,f
e'lm1"81�·'111mtbttint witb ·1:.110 certifiod T.CP, the retention .of nat:ural buff<::r 
areas. and plL'ecedential offects on tht! LCr implc111e11tation, 

I 
( 

 Exhibit 1• 7



Exhibit 1• 7



Exhibit 1• 7



Exhibit 1• 7



Exhibit 1• 7



Exhibit 1• 7



Exhibit 1• 7



Exhibit 1• 7



Exhibit 1• 7



Exhibit 1• 7



Exhibit 1• 7



..- J 

Pago 12 
., ... .

. 545 
the required setoacks and open apace· dedications are necessary to preserve 
the scenic irtte9rity of this co astal areas. Additionally, the applicant 
will l;ie required to submit a d�tailcd landscaping plan and revegetate dis­
turbed aroas i111111ed!ately after grading to further enhance the project •s 
amenities and =itigate the short-term impacts of construction activitien. 
Therefore, given the required unit clustering, bluff setback, open space 
dedications, landscapin9 requirements and gradin9 restrictions, the Commiast�� 
finds project approva l, as conditioned, "will be consiutent with the certified 
LCP, applicoble Coastal Act policies and it will preserve the visual amenities 
of the coastline. 

7, Public Access. The subject site is located on a bluff between the 
ocean and the first coastal roadway, ocean Street, in this area. 'l'he beach 
area to the west of the pro_posed project site and the la9oon area to the 
r.orth can currently be reached via an existing ten-foot wide, il!lproved, open 
and signed public access easement. The easement.is located along the southern 
boundary (,f the subject site. The beach and inlet areas are currently used 
by walkers, runners and amateur naturalists. The two areas, in combination, 
represent an unusual and varied coastal resource. There also exis�s an 
undeveloped potential for an areawide pathway and open space syste111 relatin9 
to the lagoon. The City of Oceanside is planning pathways on ·the northern 
side· of the lagoon, along with a bird sanctuary, and the Department of F1sh 
and Game owns properties on the south side of the lagoon, east of the AT & SF 
�{l�Q�.d right-of-way. a.a ':-!ell as on the north .side� The project 2it:e is 
lccatad at a crucial point in any potential linkage between public beach 
areas and the public lagoon areas. No public parking is available in the 
vicinity of the public beach·access with the exception of parking along 
Ocean Street. 

·1·nc cextif.ied CA�l11-Udr.i u;r cu,n .. d&llti t'81V :,1-'t-:i;..ifiL";: �lia;:ius i'.(:lai;..in� tu d£w�lup·
ment of the subject property and the provision of public access opportunities.
Tho certifiod LCP st�tes as follows in Policy 7-6 and 7-8.

An access trail shall b� provided along the southern shore­
line oT Buena Vista Lagoon, to facilitate public awareness 
of tho natural habitat resources of the Lagoon. To protect 
the sensitive resources of t his area, access development 
shall be limitod and deeignod in consultation with the 
State Department of Fish and Game. In permitted development 
of properties adjacent to the Lagoon, offers of dedication 
of lateral accesswaye, irrevocable tor a term of 21 years, 
shall be required to be provided to lhe City of Carlsbad, 
State Coastal Conservancy, or other appropriate public 
agencies. Such access dedications shall be of at least· 
25 feet in width upland from environmentally sensitive 
areas and any required buffers thereto. [and] • 

On the vacant parcel at tho extreme, north end 0£ Ocean 
Street, when development is proposed, an irrevocable offer 
to dedicate the beach and lowland areas shall be requirod 
pursuant to Soction 30211 of the Coastal Act, 
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EXHiBIT NO; A 
APPLICATION NO. 

h- I - :)4 v•PJ.;1 

,. , n f/ ;J.((t, -LH r!..,..,lf>v 

Cf.tt C•lifornl� Constol Commi;;lon 
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FROM PHONE NO. 

United States Department of the Interior 

FISH AND WILDLIFE SERVICE 

Roberc o. Sukup 

The Sea Bright Company 
4322 Sea Brighc Place 
Carlsbad, California 92008 

Ecological Services 
Carlsbad Field Office 

2730 Loker Avenue West 
Carllbad, California 92008 

April 9, 1996 

Re: Conceptual development plan £or the property located 
immediately south and east of the Buena Vista Lagoon mouth, San 
Diego County, California. 

Dear Mr. Sukup: 

Jeff Manning, of my staff, mec with you, John Levy (your client). Tim 
Dillingham of the California Department of Fiah and Came (CDF&G), and 
Bill Ponder of the California Coastal Commission (CCC) on the property 
located immediately south and sast of the Buena Vista Lagoon (Lagoon) 
mouth on February ,1., 1996. 1 The purpose of thio meeting was to discuss 
Mr. Levy's conceptual. blue-line plan (Plan), dated October 18, 1995 
to construct two single-family homes. It is our underatanding that 
your client is not t.he present property owner. He is a proepect�vc 
buyer and wishes to determine significant issues regarding impacts to 
sensitive biological resources that may result from implementation of 
the referenced Plan. This lettsr addresses potential impacts to 
endangered species and sensitive biological resources that the Service 
is awar� of in the vicinity of the Lagoon immediately odjacent to the 
propercy and provides a chronology of the Service's involvement with 

this proposed project. 

The Servj ce' s primary concern and mandate is the protection of :f:.eh 
and wildlife resources and their habitats. A priority of the Fii:h and 
Wildlife 3ervice (Service) is to provide comments on any public 
notices issued for a. Federal permit or licene:e affecting the natJ.on' B 

waters (e.g., Clean Water .Act, Section '104 and River and Harbor Act of 
1899, Section io) _ The Service is aleo responaible for administering 
the Enda.ngerP.rl Species Act of 1973, as amGnded (ESh). 

As discussed during our site visit, the Service has concerns regarding 
potential direct and indirect impacts to sensitive fish and wildlife 
resources and species protected under the ESA if the proposed Plan is 
implemented. One epecies that is known to occur on the eastern 
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PLANNING COMMISSION RESOLUTION NO. 4332 

A RESOLUTION OF THE PLANNING COMMISSION Of THE 
CITY OF CARLSBAD, CALIFORNIA, APPROVING A 
COASTAL DEVELOPMENT PERMIT NO. CDP 97-59 TO 
ALLOW FOR THE CONSTRUCTION OF A SINGLE F' AMIL Y 
RESIDENCE AND SECOND DWELLING UNIT OVER A 
DETACHED GARAGE. ON PROPERTY GENERALLY 

LOCATED ALONG TI-IE SOUTH SHORE OF BUENA VISTA 
LAGOON. WEST OF THE AT&Sf RAILROAD, NORTH OF 
MOUNTAIN VIEW DRIVE IN LOCAL FACILITIES 
MANAGEMENT ZONE l, 
CASE NAME: LEVY RESIDENCI::: 
CASE NO.: CDP 97-59 

WHEREAS, Johu C. Levy, ·'Developer'', has tiled a verified applicat1on with the 

City of Carlsbad regarding property owned by John C. Levy, "Owner", described as 

Parcel '' A" of City of Carlsbad Adjustment PJat #471. 

(''the Property"); and 

WHEREAS, said verified appli.catiou constitutes a request for a Coastal 

Development Permit as shown on Exhibits "A" - "G" dated July I, 1998,on ftle in lhe Planning 

Department, LEVY RESIDENCE, CDP 97-59 as provided by Chapter 21.201.040 of tllt! 

Carlsbad Municipal Code; and 

WHEREAS, the Planning Commission did, on the 1st day of July 1998, hold a 

duly noticed public hearing as prescribed by Law to consider said request; and 

WHEREAS, at said pub}jc hearing, upon hearing and considering all testimony 

and arguments, if any, of all persons desi_ring to be heard, said Commission considered all factors 

relating to the CDP. 

NOW, THEREFORE, DE IT HEREBY RESOLVED by the Planrung 

Commission of the City of Carlsbad as follows: 

A) TI1at th,e foregoing recitations are 1rue and correct.
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B) 

• 

That based on the evidence presented at the public hearing, the Commission 
APPROVES LEVY RESIDENCE, CDP 97-59, based on the following findings 
and subject to the following conditions: 

Findings: 

l. 

2. 

3. 

4. 

5. 

That the proposed development is in conformance with the Mello Il segment of lhe 
Certified Local Coastal Program and aJI applicable policies in that the site is designated 
for single family rcsiden1ial development, second dwelling units are allowed 

pursuant to Mello CI A:ffor<lable Housing Policy l �1, and no agricultural activities or 
geologic instability emts on site. 

The project is consistent with the provisions of the Coastal Resource Protection Overlay 
Zone (Chapter 21.03 of the Zoning Ordir1anee) in that the project will adhere 1o Lhe 
City's Master Drainage and Storm Water Quality Management Plan and Grading 
Ordinance to avoid increased runoff and soil erosion, uo steep slopes or native 
vegetation is located oo the subjrct property and the site is not located in an area 
prone to landslides, or susceptible to accelerated erosion, Ooods or ltquefaction. The 
adjacent Buena Vista Lagoon wetlands h.avc been delineated and the project has 
been designed to include a mini.mum 100' setback between the wetlands '3nd all 
structorns. The developer has been conditioned to record an open space deed 
restriction over tbe entire wetland buffer setback area and to make an irrevocable 
offer of dedication of the wetlands buffer to the Califorui;i Department of Fish and 
Game. 

111e project is consistent with the provisions o{ the Coastal Shoreline Development 
Overlay Zone (Chapter 21.204 of the Zoning Ordinance) in that the proposed project 
will require minlmal gruding (7S cubic yuds or cut and 75 cubic yards of fill), the 
project has been designed to avoid increased runoff and soil erosion, and the project 
applicant has been conditioned to make an irrevocable offer of dedication to the 
City of Carlsbad for a 25' wide public access tTail casement over an existing Lagoon 
trail which is located along the western perimeter of the project site. 

The Planning Commission of the City of Carlsbad has reviewed, analyzed and considered 
Mitigated Negative Declaration CDP 97-59, the enviroruncmtal impacts therein identified 
for this project and said comments thereon, aod the Mitigatfon Monitori.ng and 
Reporting Program, on file in the Planning Departmen1, prior to APPROVING the 
project. Based on the ElA Part II and comments thereon, the Planning Commission 
finds that there is no substantial evidence the project wiJ1 hiwe a significant effect on the 
environment and hereby APPROVES the Mitigated Negative Declaration. 

The Pl:Jnning Commission does hereby find that the Mitigated Negative Declarn1ion 
CDP 97-59 and Mitigation Monitoring and Reporting Program have bceo prepared 
in accordance with requirements of the California Environmental Quality Act, the State 
Guidelines and lhe Environmental Protection Procedures of the City of Carlsbad. 

PC RHSO NO. 4332 -2-
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conditions that require 100-foot habitat setbacks on the east and west sides of the site to 
be secured through an open space condition, a public access easement on the south side of 
Buena Vista Lagoon, revised plans that indicate the proposed residential development will 
be redesigned to be subordinate to its lagoon setting to be no higher than 25 feet in height 
and that building materials and_colors be earth-tone colors, that fencing and gating plans 
be revised to not adversely affect public access, that grading, drainage and runoff control 
plans be submitted to ensure that downstream resources will not be indirectly affected 
from proposed development and that a clapper rail protection plan be implemented which 
ensures this endangered avian will not be adversely affected from residential development 
in this scenic and sensitive area. 

I. Appellant Contends That:

The City's decision is inconsistent with the certified LCP and the Coastal Act relative to 
public access and visual resource protection. 

II. Local Government Action

The coastal development permit was approved by the City of Carlsbad on July 1, 1998, 
and the Notice of Final Action was received on July 13, 1998. Several special conditions 
were attached pertaining to the protection of public access and environmental resources. 

III. Appeal Procedures.

After certification of a Local Coastal Program (LCP), the Coastal Act provides for limited 
appeals to the Coastal Commission of certain local government actions on coastal 
development permits. Projects within cities and counties may be appealed if they are 
located within mapped appealable areas. The grounds for appeal are limited to the 
assertion that "development does not conform to the certified local coastal program." 
Where the project is located between the first public road and the sea or within 300 ft. of 
the mean high tide line, the grounds of appeal are limited to those contained in Section 
30603(b) of the Coastal Act. Those grounds are that the development does not conform 
to the standards set forth in the certified local coastal program or the access policies set 
forth in the Coastal Act. 

Section 30625(b) of the Coastal Act requires the Commission to hear an appeal unless it 
determines that no substantial issue is raised by the appeal. If the staff recommends 
"substantial issue" and no Commissioner objects, the Commission will proceed directly to 
a de novo hearing on the merits of the project. 
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If the staff recommends "no substantial issue" or the Commission decides to hear 
arguments and vote on the substantial issue question, proponents and opponents will have 
3 minutes per side to address whether the appeal raises a substantial issue. It takes a 
majority of Commissioners pre�ent to find that no substantial issue is raised. If substantial 
issue is found, the Commission will proceed to a full public hearing on the merits of the 
project. If the Commission conducts a de novo hearing on the permit application, the 
applicable test for the Commission to consider is whether the proposed development is in 
conformity with the certified Local Coastal Program. 

In addition, for projects located between the sea and the first public road paralleling the 
sea, Sec. 30604(c) of the Act requires that a finding must be made by the approving 
agency, whether the local government or the Coastal Commission on appeal, that the 
development is in conformity with the public access and public recreation policies of 
Chapter 3. In other words, in regard to public access questions, the Commission is 
required to consider not only the certified LCP, but also Chapter 3 policies when 
reviewing a project on appeal. 

The only persons qualified to testify before the Commission at the "substantial issue" stage 
of the appeal process are the applicant, persons who opposed the application before the 
local government ( or their representatives), and the local government. Testimony from 
other persons must be submitted in writing. At the time of the de novo hearing, any 
person may testify. 

IV. Staff Recommendation On Substantial Issue.

The staff recommends the Commission adopt the following resolution: 

Staff recommends that the Commission determine that SUBSTANTIAL ISSUE exists 
with respect to the grounds on which the appeal was filed, pursuant to PRC Section 
30603. 

MOTION 

Staff recommends a NO vote on the following motion: 

I move the Commission determine that Appeal No. A-6-CII-98-98 raises no substantial 
issue with respect to the grounds on which the appeal has been filed. 

A majority of the Commissioners present is required to pass the motion. 
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1. Project Description. Construction of a 30-foot high, 2,713 sq.ft. single family
residence and a 35- foot high, 1,633 sq.ft., detached garage with a 577 sq.ft. second unit 
above on one lot of a 2.6 acre site. Estimated grading quantities include 75 cubic yards of 
cut and 75 cubic yards of fill to be balanced on-site. Also proposed is off-site private 
access improvements, the replacement of a gate and fencing on the site. The 2.6 acre 
project site is comprised of 2 lots located along the south shore of Buena Vista Lagoon, 
west of the AT&SF Railroad and north of Mountain View Drive in northern Carlsbad. 
The project site is vacant and is covered with disturbed shrub habitat. There are no steep 
slopes or native vegetation on the project site. Fresh water marsh occurs on the northwest 
and eastern boundaries of the site below the rip-rap line. An existing unimproved lagoon 
trail is located around the outer edge of the property running from its western edge and 
continuing to circle the site like a loop. The AT&SF railroad right-of-way lies to the east 
of the site, and multi-family housing is located to the south of the project site. The site is 
designated Residential Low (RL, 0-1.5 du/ac) and zoned R-1-30,000 in the certified Mello 
II LCP. 

2. Protection of Visual Resources. The project site is located at the confluence of the
mouth of Buena Vista Lagoon and the Pacific Ocean at the boundary between the cities of 
Carlsbad and Oceanside. Although there is existing development in the area, because of 
the site's unique setting adjacent to the lagoon, it is like no other site in Carlsbad. Open 
waters of Buena Vista Lagoon are on the west side to the site with some rip-rap on the 
banks; fresh water marsh associated with lagoon environs occurs on the northwest and 
eastern boundaries of the site below the rip-rap line. The property is vacant and an 
existing unimproved lagoon trail is located along its western edge and circles the site like a 
loop. 

The following policies and goals of the certified Mello II LCP address protection of public 
views and are applicable to the proposed development: 

Policy 8-1 

The Scenic Preservation Overlay Zone should be applied where necessary throughout 
the Carlsbad Coastal Zone to assure maintenance of existing views and panoramas. 
Sites considered for development should undergo individual review to determine if the 
proposed development will obstruct views or otherwise damage the visual beauty of 
the area. The Planning Commission should enforce appropriate height limitations and 
see-through construction, as well as minimize any alterations to topography. 
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site is located at a crucial point in any potential linkage between public beach areas and the 
public lagoon areas. 

There is evidence of historic public use of this site. This evidence is the existence of a 
well-worn path around the per�meter of the site. The path is evident in numerous aerial 
photographs of the site taken as early as 1972. In recognition of the existing trail on the 
south side of the lagoon, the City has required that the applicant record an offer to 
dedicate a public access easement along the south shore of Buena Vista Lagoon, along the 
western edge of the site consistent with Policy 7-6 of the Mello II LUP. The City's 
approval also required that the development maintain a 100 foot setback from the lagoon's 
edge, consistent with input provided by the resource agencies and LCP requirements. 
This 100-foot setback would then function as a wetlands buffer. The existing worn path 
on the site is located within the 100- foot wetland buffer. However, the agencies found 
that the trail was a permitted use within the buffer. In order to further protect the 
resources, the resource agencies also required that the applicant construct a fence at the 
inland edge of the buffer to keep domestic pets out of the buffer area to protect wildlife 
that occurs near the water's edge. However, the City's approval does not address other 
public access issues raised by the proposed development. 

First, the City's approval authorized a gate across the southern lagoon trail that is the 
subject of an offer to dedicate a public access easement. The gate is proposed within a 
fence on Parcel B ( exhibit #7), the other lot under the applicant's ownership which is not 
proposed for residential development at this time. As approved, the gate would be open 
from dawn to dusk. The Commission found in a recent permit decision, (Ref CDP # 6-
96-159/Cade ), that regulating hours of beach access along property fronting Agua
Hedionda Lagoon through a time lock gate was inappropriate. The Commission finds that
a time-lock gate raises a substantial issue as to conformity with as the certified LCP as
policies 7-3 and 7-6 do not contain a provision which would permit such a device. On the
contrary, both policies recognize public use in the area and provide for a public trail. The
only restrictions the policies make on access is that it should be provided without requiring
habitat impacts. No restrictions on what time of day access should be restricted are
stated. Time lock gates are also inconsistent with the public access policies of the Coastal
Act.

. As noted above, Policy 7-3 of the LUP states that " ... There is evidence of historic public 
use adjacent to Buena Vista Lagoon. Paths criss-cross the area near the railroad tracks to 
the ocean shoreline. Development shall provide access and protect existing access 
consistent with the needs to protect the habitat. ... " Due to the fact that there is historic 
use by the public on this site, the City required that the applicant record an offer to 
dedicate for the path on the west. However, the City's decision did not recognize the 
remainder of the perimeter path on the site that appears to be historically used by the 
public (as noted previously, a well worn path is evident on the site and is also evident in 

Exhibit 22



A-6-Cil-98-98

Page 9 

aerial photos dating back to 1972). The City's approval includes a fence across the 100-
foot buffer with a dawn to dusk gate and a fence from the proposed cul-de-sac to the 
marsh to the east. As such, the City's approval will adversely affect continued use of the 
on-site trails by the public. These proposed fences are not needed for security as the 
entire building area will be fenced. In addition, such fences close to the lagoon and the 
marsh may have adverse impacts on birds and wildlife by restricting movement in the 
buffer and providing potential perches for birds of prey. 

In addition, the City's permit decision did not recognize the public's use of an existing trail 
from Mountain View Drive to the existing trail on the south shore of the lagoon and the 
ocean shoreline to the west. The City's approval included replacement of an existing 
manually operated gate with an electric gate near Mountain View Drive for access for the 
proposed residence, fire and maintenance vehicular access. The existing fenced and 
locked gate are located just off Mountain View Drive on property that is not owned by the 
applicant. However, the applicant has a private access easement over the property. The 
installation date of the gate is unknown. The fence/gate appears on a 1981 tentative map 
for a neighboring project. In addition, representatives of the City have verbally stated that 
it has been in place since the 1960s. The gate/fence limits public access from Mountain 
View Drive to the applicant's site. This gate is where the applicant will take access to the 
subject site via an existing private access easement. According to the City, it is the only 
beach vehicle access in northern Carlsbad and has been used by lifeguard personnel and 
city maintenance crews to maintain the lagoon weir which regulates the water level in 
Buena Vista Lagoon. 

In CDP #6-83-51, the Commission approved the subdivision of the property immediately 
adjacent to and south of the subject site. The permit allowed subdivision of a 7.65 acre 
parcel into three lots and construction of 14 condominiums (ref. exhibit #6). In its 
approval of CDP #6-83-51, the Commission required Lot 3, the lot over which the 
applicant must take access to get to the project site, to be reserved as open space through 
an offer to dedicate an open space easement. In its open space easement condition, the 
Commission prohibited all development except for development needed to allow for 
vehicle acc�ss across Lot 3 to the lagoon weir and for public projects that were planned 
on this low-lying area, including wetland restoration and possibly as a depository site for 
beach replenishment projects. The condition did not recognize any private vehicular 

. access across Lot 3 which is needed for the applicant to get to the project site. However, 
the applicant has demonstrated the right of private vehicular access across Lot 3 to the 
project site through an easement that was initially granted in 1971 and then recorded again 
n 1984. In its approval of CDP 6-83-51, the Commission also required a public access 
easement over the entirety of Lot 3. Neither the offer to dedicate an easement for public 
access nor the offer to dedicate an open space easement have been accepted by a public 
agency or private association. The City's decision on this project formalizes lateral access 
along the lagoon but does not address how the public will access the trail, lagoon and 
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ocean from Mountain View Drive. Section 30212 of the Coastal Act and Policy 7-6 of 
the LUP require that vertical access to and along the shoreline be provided where 
appropriate. The City's action failed to provide public vertical access from Mountain 
View Drive to the trail on the south shore of the lagoon which is inconsistent with these 
provisions. As such, the Ccmmission finds that replacement of the existing manual gate 
with a new electric gate will give the impression that this area is private which could 
further limit access by the public, inconsistent with Coastal Act and LCP policies. 

In summary, because the proposed fencing and gating plans would adversely affect public 
access, the Commission finds the development as approved by the City raises a substantial 
issue with regard to consistency with the public access and recreation policies of the 
certified LCP and Chapter 3 of the Coastal Act. 

4. Environmentally Sensitive Habitat Areas.

Policy 3-2 of the certified Mello II LUP addresses the protection of this environmentally 
sensitive area and provides the following: 

Policy 3-2 - Buena Vista Lagoon 

Developments located along the first row oflots bordering Buena Vista Lagoon, 
including the parcel at the mouth of the Lagoon (see Exhibit 4.5, Page 61), shall be 
designated for residential development at a density ofup to 4 dwelling units per acre. 
Proposed development in this area shall be required to submit topographic and 
vegetation mapping and analysis, as well as soils reports, as part of the coastal 
development permit application. Such information shall be provided as a part of or in 
addition to any required Environmental Impact Report, and shall be prepared by 
qualified professionals and in sufficient detail to enable the City to locate the boundary 
of wetland and upland areas and areas of slopes in excess of25%. Topographic maps 
shall be submitted at a scale sufficient to determine the appropriate developable areas, 
generally not less than a scale of l" - 100' with a topographic contour interval of 5 
feet, and shall include an overlay delineating the location of the proposed project. 
Criteria used to identify wetlands existing on the site shall be those of Section 30121 
of the Coastal Act and based upon the standards of the Local Coastal Program 
Mapping Regulations, and shall be applied in consultation with the State Department 
of Fish and Game. 

Development shall be clustered to preserve open space for habitat protection. 
Minimum setbacks of at least 100 feet from wetlands shall be required in all 
development, in order to buffer such sensitive habitat areas from intrusion. Such 
buffer areas, as well as other open space areas required in permitted development to 
preserve habitat areas, shall be permanently preserved for habitat uses through 
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provision of an open space easement as a condition of project approval. In the event 
that a wetland area is bordered by steep slopes (in excess of 25%) which will act as a 
natural buffer to the habitat area, a buffer setback of less than 100 feet in width may be 
permitted. 

The density of any permitted development shall be based upon the net developable 
area of the parcel, excluding any portion of a parcel which is not within wetlands. 

Storm drain alignments as proposed in the Carlsbad Master Drainage Plan which 
would be carried through or empty in to Buena Vista Lagoon shall not be permitted, 
unless such improvements comply with the requirements of Sections 30230, 30231, 
30233, and 30235 of the Coastal Act by maintaining or enhancing the functional 
capacity of the lagoon in a manner acceptable to the State Department of Fish and 
Game. 

Land divisions shall only be permitted on parcels bordering the lagoon pursuant to a 
single planned unit development permit for the entire original parcel. 

Additionally, the Coastal Resource Protection Overlay Zone, an implementing ordinance 
of the City of Carlsbad LCP, contains identical language to Policy 3-2 above with respect 
to Buena Vista Lagoon. 

Numerous other policies of the LCP provide that new development not contribute to 
erosion and sedimentation of sensitive ·resources, including Buena Vista Lagoon. Policy 
4-3 and Policy 4-6 address this issue.

Policy 4-3 - ACCELERATED SOIL EROSION 

(A) Areas West ofl-5 and the existing Paseo del Norte and Along El Camino Real
Upstream of Existing Storm Drains

For areas west of the existing Paseo del Norte, west of I-and along El Camino Real 
immediately upstream of the existing storm drains, the following policy shall apply: 

A site specific report prepared by a qualified professional shall be required for all 
proposed development, identifying mitigation measures needed to avoid increased 
runoff and soil erosion. The report shall be subject to the requirements of the model 
erosion control ordinance contained in the appendix to the Carlsbad Master Drainage 
Plan (June, 1980), and to the additional requirements contained herein. Such 
mitigation shall become an element of the project, and shall be installed prior to initial 
grading. At a minimum, such mitigation shall require construction of all improvements 
shown in the Master Drainage Plan for the area between the project site and the 
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lagoon (including a debris basin), as well as : restriction of grading activities to the 
months of April through September of each year; revegetation of graded areas 
immediately after grading; and a mechanism for permanent maintenance if the City 
declines to accept the responsibility. Construction of drainage improvements may be 
through formation of an assessment district, or through any similar arrangement that 
allots costs among the various landowners in an equitable manner. 

Policy 4-6 - SEDIMENT CONTROL PRACTICES 

Apply sediment control practices as a perimeter protection to prevent off-site 
drainage. Preventing sediment from leaving the site should be accomplished by such 
methods as diversion ditches, sediment traps, vegetative filters, and sediment basins. 
Preventing erosion is of course the most efficient way to control sediment runoff 

The 2.6 acre project site consists of two lots located along the south shore of Buena Vista 
Lagoon, west of the AT&SF Railroad and north of Mountain View Drive in northern 
Carlsbad. The project site is covered with disturbed shrub habitat. There are no steep 
slopes or native vegetation on the project site. Fresh water marsh occurs on the northwest 
and eastern boundaries of the site below the rip-rap line. 

In recognition of the sensitive nature of the project area, the City approved the project 
with several conditions regarding the protection of coastal resources. The City found that 
the project was consistent with the certified Mello II Coastal Resource Protection Overlay 
Zone (Chapter 21.203 of the zoning ordinance) in that the project would adhere to the 
City's Master Drainage and Storm Water Quality Management Plan and Grading 
Ordinance to avoid increased runoff and soil erosion, no steep slopes or native vegetation 
is located on the subject property and, the site is not located in an area prone to landslides, 
or susceptible to accelerated erosion, floods or liquefaction. The adjacent Buena Vista 
Lagoon wetlands have been delineated and the project has been designed to include a 
minimum 100 foot setback between the wetlands and all structures. The City's approval 
required the applicant to record an open space deed restriction over the entire wetland 
buffer setback area and to make an irrevocable offer of dedication of the wetlands buffer 
to the California Department of Fish and Game. 

Although the existing vegetation on the site consists primarily of non-native grasses and 
weeds, two regionally significant habitats, a coastal lagoon and freshwater marsh 
community, do occur near the subject property. Thus, activities on the property could 
affect the quality of these habitats. Buena Vista Lagoon provides nesting and foraging 
habitat for the California least tern and other avian species; although the quality of this 
habitat is decreasing due to continuous development along the edge of the lagoon. The 
City approved a sedimentation catch basin on the southeast corner of the site which will 
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direct surface runoff to the east of the site within the freshwater marsh which is part of 
Buena Vista Lagoon. Policy 3-2 provides that no direct discharges to the lagoon can 
occur without approval of the Department of Fish and Game. That permission has not 
been obtained from the Department in writing. Urban runoff and pollutants at this 
location could endanger plants_ and animals that reside in the marsh, including the 
endangered clapper rails. Therefore, the City's decision cannot be found consistent with 
Policy 3-2 of the Mello II LCP and substantial issue must be found. 

STAFF RECOMMENDATION ON THE COASTAL PER1\1IT: 

The staff recommends the Commission adopt the following resolution: 

I. Approval with Conditions. 

The Commission hereby grants a permit for the proposed development, subject to the 
conditions below, on the grounds that the development will be in conformity with the 
provisions of Chapter 3 of the California Coastal Act of 1976, will not prejudice the ability 
of the local government having jurisdiction over the area to prepare a Local Coastal 
Program conforming to the provisions of Chapter 3 of the Coastal Act, and will not have 
any significant adverse impacts on the environment within the meaning of the California 
Environmental Quality Act. 

II. Standard Conditions. 

See attached page. 

III. Special Conditions. 

The permit is subject to the following conditions: 

1. Final Revised Plans. Prior to the issuance of the coastal development permit, the 
applicant shall submit for the review and written approval of the Executive Director, final, 
revised site, fencing and building plans approved by the City of Carlsbad which 
demonstrates compliance with the following requirements: 

a. The proposed residence and garage/second unit shall be redesigned to not 
exceed 25 feet in height. 

b. No fencing shall be located along the south buffer area as shown on Exhibit 7 
(attached). No fencing shall be located along the access drive turnaround on the 
east side of the site such that it precludes continued public access in its current 
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1. Detailed Project Description. Proposed is the construction of a 2, 713 sq .ft.
residence, consisting of two-stories over 30 feet tall, and features a copper-colored metal 
roof and concrete block walls. Also proposed is a 1,633 sq.ft., 35-foot high garage with a 
577 sq.ft. second unit above. Estimated grading quantities include 75 cubic yards of cut 
and 75 cubic yards of fill to be balanced on-site. Also proposed is off-site private access 
improvements, the replacement of gate and fencing on the site. ·The proposed project site 
is made up of two lots comprising 2.6 acres located along the south shore of Buena Vista 
Lagoon, west of the AT&SF Railroad and north of Mountain View Drive in northern 
Carlsbad. The project site is covered with disturbed shrub habitat. There are no steep 
slopes or native vegetation on the project site. Fresh water marsh occurs on the northwest 
and eastern boundaries of the site below the rip-rap line. The property is vacant and an 
existing unimproved lagoon trail is located along its western edge and continues to circle 
the site like a loop. The AT&SF railroad right-of-way lies to the east of the site, and 
multi-family housing is located to the south of the project site. The site is designated 
Residential Low (RL, 0-1.5 du/ac) and zoned R-1-30,000 in the certified Mello II LCP. 

2. Visual Resources. The previously cited visual resource policies of the Mello II LUP
provide for the protection of scenic coastal areas and for the compatibility of existing and 
new development. The project site is in an area of scenic beauty as it lies at approximately 
12 MSL adjacent to the Pacific Ocean, Buena Vista Lagoon and its associated open water 
and freshwater marsh habitats. The project site is an approximately 2.6-acre vacant and 
flat parcel that sits in the lowlands near the mouth of the south shore of Buena Vista 
Lagoon. It is bordered by the lagoon to the north and west and a freshwater marsh to the 
east with residential development to the south at higher elevations. 

While existing apartment and condominium structures located south of the subject site 
present an urban backdrop, when looking west from old highway 101 across the project 
site to the ocean, the unique setting of this area was not considered by the City in its 
approval. Although ocean views would not be significantly altered by this project ( except 
from passenger trains on the adjacent rail line), the City approved residential structures 
that are large and as such will "stand out"at this location. The bulk and scale of the 
proposed 30 - 35 foot high structures is out of character with this unique, low-lying site 
given its proximity to the lagoon and ocean. In addition, the proposed development 
includes a copper colored roof and a concrete block wall facade. 

Policies 3-2 and 8-1 of the Mello II LUP require that new development be visually 
subordinate to its setting. The Commission finds that the project, as proposed, is out of 
character with its setting and is inconsistent with the policies. It would be visible from a 
number of public locations (beach, railroad, and Old Highway 101 from City of Oceanside 
and near the Carlsbad pump station to the east of the site) and is not appropriate for its 
lagoon setting. In that regard, the Commission finds the proposed residence and 
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In summary, as required to redesign proposed residential development to be subordinate 
to its lagoon setting to be no higher than 25 feet in height and that building materials and 
colors be earth-tone colors, and that appropriate screening vegetation is provided to 
further reduce the visual impact of the proposed project, the Commission finds the 
proposed project can be found consistent with the visual resource protection policies of 
the certified LCP. 

3. Public Access/Recreation. Both the certified LCP and the Coastal Act contain
policies protecting physical access to the beach and ocean. Policies 7-3 and 7-6 of the 
LUP and Section 30212 of the Coastal Act require that access to and along the shoreline 
be maintained. The subject site is located between the first public roadway and the sea at 
the ocean entrance to Buena Vista Lagoon. There is evidence of use of a trail on the site. 
There is a system of trails on the applicant's property which together form a loop around 
the subject property. These trails are well-worn footpaths which appear on numerous 
aerial photographs dating back to 1972. Presently, based on these existing paths, it 
appears that access to this loop trail is from the ocean and from an informal path to the 
east through the fresh water marsh from Carlsbad Blvd and next to tennis courts on 
Mountain View Drive. 

In CDP #6-83-51, the Commission approved the subdivision of the property immediately 
adjacent to and south of the subject site. The permit allowed subdivision of a 7.65 acre 
parcel into three lots and construction of 14 condominiums (ref. exhibit #6). In its 
approval of CDP #6-83-51, the Commission required Lot 3, the lot over which the 
applicant must take access to get to the project site, to be reserved as open space through 
an offer to dedicate an open space easement. In its open space easement condition, the 
Commission prohibited all development except for development needed to allow for 
vehicle access across Lot 3 to the lagoon weir and for public projects that were planned 
on this low-lying area, including wetland restoration and possibly as a depository site for 
beach replenishment projects. The condition did not recognize any private vehicular 
access across Lot 3 which is needed for the applicant to get to the project site. However, 
the applicant has demonstrated the right of private vehicular access across Lot 3 to the 
project site through an easement that was initially granted in 1971 and then recorded again 
n 1984. In its approval of CDP 6-83-51, the Commission also required a public access 
easement over the entirety of Lot 3. Neither the offer to dedicate an easement for public 

. access nor the offer to dedicate an open space easement have been accepted by a public 
agency or private association. The City's decision on this project formalizes lateral access 
along the lagoon but does not address how the public will access the trail, lagoon and 
ocean from Mountain View Drive. Section 30212 of the Coastal Act and Policy 7-6 of 
the LUP require that vertical access to and along the shoreline be provided where 
appropriate. The City's action failed to provide public vertical access from Mountain 
View Drive to the ocean and the shore of the lagoon which is inconsistent with these 
provisions. As such, the Commission finds that replacement of the existing manual gate 
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with a new electric gate will give the impression that this area is private which could 
further limit access by the public, inconsistent with Coastal Act and LCP policies. 

As stated the policies of the Coastal Act and the Mello II LCP protect public access both 
to and along the shoreline, including the shoreline of Buena Vista Lagoon. Policies 7-3 
and 7-6 specifically provide that access shall be provided along and near Buena Vista 
Lagoon on the applicant's property. The City's approval secured the access path 
identified in Policy 7-6 by requiring the applicant to dedicate an easement over the existing 
trail near the water's edge. The Commission's requirement mirrors that approved by the 
City in Special Condition #4 and provides that the easement shall be located along the 
entire width of the property along the Buena Vista Lagoon shoreline as shown on the site 
plan dated 7/17/98. 

In addition, the Commission finds additional steps must be taken to preserve and protect 
existing public access opportunities consistent with the above LUP policies. For example, 
the applicant is proposing the installation of 42" high chain link fencing across the required 
100 foot setback ( exhibit 7). The applicant is also proposing the installation of a time-lock 
gate within this fence which would extend across the existing trail and be open from dawn 
to dusk. In two recent decisions by the Commission in Carlsbad (CDP 6-96-159, Cade/ 
and LCP A l-98A, Poinsettia Properties Specific Plan), the _Commission found that time 
lock gates were inappropriate. In its action to prohibit them, the Commission found that 
unrestricted public access was warranted for coastal visitors to be able to access coastal 
resources. Time lock gates are also subject to mechanical failures and vandalism which 
limit their effectiveness. In the former decision, the Commission allowed the applicant 
security fencing at the upper limit of a habitat buffer to protect against vandalism. In this 
way both public access and private security was maintained. This case is similar in that the 
Commission is allowing the applicant to fence the site for security reasons but is not 
allowing fencing or gates that would preclude existing public access. Special Condition #1 
requires that the gate and fence be deleted so that the public access trail will remain open 
at all times along the shoreline of Buena Vista Lagoon. 

The applicant is also proposing the installation of 6' high chain link fencing and vegetation 
on the eastern portion of the site around the access turnaround. Again, fencing at this 
location could preclude continued movement by the public. Presently, there is a foot path 

· that provides access along the eastern portion of the project site in the 100-foot habitat
setback. While the Commission recognizes the need for the setback, it also recognizes
that historic public use has occurred along this portion of the trail. Policy 7-3 of the Mello
II LUP requires that access be maintained in this area consistent with resource protection.
For this reason the Commission is requiring in Special Condition #1 that the applicant
submit a fence plan which provides fencing such that the public will not be precluded from
using this area as they have in the past. Implementation of this condition will require that
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passage through a portion of the fence be provided so that the trail in the eastern buffer 
will remain accessible for public use. 

As noted, access to the project site must come over a lot which is not under the 
applicant's ownership (Lot 3). _ Presently, a gate precludes public access over this lot from 
Mountain View Drive. In 1983, the Commission approved a public access easement over 
this lot. Thus, the present situation is inconsistent with the Commission's previous 
approval. The applicant desires to replace this gate with an electric gate, but does not 
include a provision for public pedestrian access. The Commission finds that replacement 
of the existing manual fence with a new electric gate will give the impression that this area 
is private and would further limit access by the public, inconsistent with the public access 
policies of the Coastal Act and the LCP. In summary, as required to revise fencing and 
gating plans and record a lateral access easement, the Commission finds the project will 
not have adverse public access impacts. Only as conditioned, can the Commission find the 
proposed project in conformance with the access policies of the certified Mello II LCP and 
the Coastal Act. 

4. Environmentally Sensitive Habitat Areas. The project site is an approximately 2.6-
acre vacant and flat parcel that sits in the lowlands near the mouth of the south shore of 
Buena Vista Lagoon. It is bordered by the lagoon to the north and west and a freshwater 
marsh to the east. Coastal lagoons offer habitat and a resting place for many sensitive 
plants and animals, including the endangered light footed clapper rail which resides in the 
freshwater marsh immediately adjacent to the applicant's site. In recognition of these 
resources, the certified LCP establishes development setbacks from the resource and 
requires these setbacks to be reserved as open space. Special Condition #3 requires 
development setbacks from both the open waters of Buena Vista Lagoon and its 
associated freshwater marsh. 

In its findings for approval, the City found that the project was consistent with the 
certified Mello II Coastal Resource Protection Overlay Zone (Chapter 21.203 of the 
zoning ordinance) in that the project would adhere to the City's Master Drainage and 
Storm Water Quality Management Plan and Grading Ordinance to avoid increased runoff 
and soil erosion, no steep slopes or native vegetation is located on the subject property 
and the site is not located in an area prone to landslides, or susceptible to accelerated 
erosion, floods or liquefaction. The adjacent Buena Vista Lagoon wetlands have been 
delineated and the project has been designed to include a minimum 100 foot setback 
between the wetlands and all structures. The developer has been conditioned to record an 
open space deed restriction over the entire wetland buffer setback area and to make an 
irrevocable offer of dedication of the wetlands buffer to the California Department of Fish 
and Game. 
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The Commission finds that similar provisions are necessary as part of this coastal 
development permit. That is, the Commission finds an open space deed restriction over 
sensitive areas of the site is warranted. Special Condition #3 requires the restriction shall 
prohibit any alteration of landforms, erection of structures of any type and removal of 
vegetation, except as permitte4 herein, for any purposes in the proposed buffer areas as 
shown on the site plan dated 7 /17 /98 (Exhibit 8). Also, removal of the fence within the 
buffer is necessary because it could limit wildlife movement and provide a predator perch. 

Several policies of the certified LCP also require that project construction not indirectly 
adversely impact coastal resources by way of erosion and sedimentation. The Commission 
finds in Special Condition #5 that final drainage and runoff control plans must be 
submitted to assure no increase in peak runoff rate from the developed site over runoff 
from the natural site, as a result of a ten-year frequency storm over a six-hour duration (10 
year, 6 hour rainstorm). The plan shall document that runoff from the impervious surfaces 
of the site will be collected and discharged at a non-erosive velocity and elevation. 

A sedimentation catch basin is proposed on the southeast corner of the site to direct 
surface runoff to the east of the site within the freshwater marsh which is part of Buena 
Vista Lagoon. Policy 3-2 of the Mello II LUP provides that no direct discharges to the 
lagoon can occur without approval of the Department of Fish and Game. Therefore, 
Special Condition #5 requires the applicant to consult with the Department of Fish and 
Game to ensure drainage in this sensitive area can be found consistent with Policy 3-2 of 
the Mello II LCP. 

Also, in Special Condition #6 the Commission finds that although there is only minor 
grading being proposed (i.e., 75 cubic yards of balanced grading) based on the location 
and the surrounding resources, final grading plans must be submitted which indicate no 
grading activities shall be allowed during the rainy season (the period from November 15 
to March 31st of each year). Typically, the rainy season begins on October 1 of any year; 
however, because of wildlife concerns, the rainy season restriction can be extended to 
November 15 in this case. Also, all disturbed areas will be replanted immediately 
following grading and prior to the beginning of the rainy season. The installation of 
temporary and permanent runoff and erosion control devices shall be developed and 
installed prior to or concurrent with any on-site grading activities. 

Finally, as noted, a nesting pair of clapper rails is known to exist within the freshwater 
marsh area located immediately east of the project site. The Commission is requiring that 
development be setback 100-feet from this marsh and that this setback be secured 
through an open space deed restriction. Additionally, as further protection to this 
endangered species and as requested by the Department of Fish and Game, the 
Commission is requiring in Special Condition #7 that no construction activities be allowed 
during the breeding season of the light-footed clapper rail within the wetlands adjacent to 
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the project site. Thus, project construction shall be prohibited during the breeding season, 
March 1 through August 1, unless a focused survey for the clapper rail is conducted 
immediately prior to project construction and determines that no clapper rails were 
observed during the study. Special Condition #8 requires an exterior lighting plan shall 
also be submitted which indicates all exterior lighting will include a combination of low­
level lights and shields to minimize the amount of light entering the adjacent wetlands and 
wetland buffer area. Further, the wetlands buffer area shall be staked and flagged in the 
field by a licensed surveyor. A minimum of three notices shall be posted within this area 
to specify that this area is off-limits to construction activity. In summary, as conditioned 
to mitigate project related impacts to surrounding resources through the provision of 
habitat buffers preserved as open space and an appropriate location for project drainage, 
the Commission finds the project consistent with the resource protection policies of the 
Coastal Act and the Mello II LCP. 

In summary, the Commission finds that with 100-foot habitat setbacks on the east and 
west sides of the site to be secured through an open space condition, a public access 
easement on the south side of Buena Vista Lagoon, revised plans that indicate the 
proposed residential development will be redesigned to be subordinate to its lagoon setting 
by being no higher than 25-feet high and that building materials and colors be earth-tone 
colors, that existing public trails on the site be preserved so as to not preclude existing 
public rights, that fencing and gating plans be revised to not adversely affect public access, 
that grading, drainage and runoff control plans be submitted to ensure that downstream 
resources will not be indirectly affected from proposed development and that a clapper rail 
protection plan be implemented which ensures this endangered avian will not be adversely 
affected from residential development in this scenic and sensitive area the project can be 
found consistent with all applicable Coastal Act and Mello II LCP provisions. Only as 
conditioned above is the proposed project consistent with the resource protection policies 
of the certified LCP. 

5. Local Coastal Planning. Section 30604(a) also requires that a coastal development
permit shall be issued only if the Commission finds that the permitted development will not 
prejudice the ability of the local government to prepare a Local Coastal Program (LCP) in 
conformity with the provisions of Chapter 3 of the Coastal Act. In this case, only as 
conditioned, can such a finding be made. 

As noted above, the project as submitted has been found inconsistent with a number of 
Coastal Act and LCP policies. As conditioned, the project will establish open space and 
public access easements to protect existing coastal resources and public trails, control 
runoff to mitigate any potential sedimentation of the adjacent lagoon, and provide 
adequate landscaping and design revisions to preserve the scenic amenities of the area. 
The proposed project is also consistent with the land use designation and density 
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permitted in the LCP. Therefore, the Commission finds project approval, as conditioned, 
will not seriously prejudice the implementation of the Carlsbad LCP. 

6. Consistency with the California Environmental Quality Act (CEQA).
Section 13096 of the Commission's Code of Regulations requires Commission approval of 
Coastal Development Permits to be supported by a finding showing the permit, as 
conditioned, to be consistent with any applicable requirements of the California 
Environmental Quality Act (CEQA). Section 21080.5(d)(2)(A) of CEQA prohibits a 
proposed development from being approved if there are feasible alternatives or feasible 
mitigation measures available which would substantially lessen any significant adverse 
effect which the activity may have on the environment. 

The proposed project has been conditioned in order to be found consistent with the visual 

resource, public access and environmentally sensitive habitat policies of the Coastal Act 
and the certified LCP. In this case, there are no feasible alternatives available which can 
lessen the significant adverse impact the project will have on public views, public access 

and the environment. The proposed conditions addressing landscaping, fencing, gating , 
building design and protection of public access and environmentally sensitive habitat, will 
minimize all adverse environmental impacts. As conditioned, there are no feasible 
alternatives or feasible mitigation measures available which would substantially lessen any 
significant adverse impact which the activity may have on the environment. Therefore, the 
Commission finds that the proposed project is the least environmentally-damaging feasible 
alternative and can be found consistent with the requirements of the Coastal Act to 
conform to CEQA. 

STANDARD CONDITIONS: 

1. Notice of Receipt and Acknowledgment. The permit is not valid and development
shall not commence until a copy of the permit, signed by the permittee or authorized
agent, acknowledging receipt of the permit and acceptance of the terms and
conditions, is returned to the Commission office.

2. Expiration. If development has not commenced, the permit will expire two years from

the date on which the Commission voted on the application. Development shall be
pursued in a diligent manner and completed in a reasonable period oftime.
Application for extension of the permit must be made prior to the expiration date.

3. Compliance. All development must occur in strict compliance with the proposal as set
forth below. Any deviation from the approved plans must be reviewed and approved
by the staff and may require Commission approval.
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4. Interpretation. Any questions of intent or interpretation of any condition will be
resolved by the Executive Director or the Commission.

5. Inspections. The Commission staff shall be allowed to inspect the site and the
development during construction, subject to 24-hour advance notice.

6. Assignment. The permit may be assigned to any qualified person, provided assignee
files with the Commission an affidavit accepting all terms and conditions of the permit.

7. Terms and Conditions Run with the Land. These terms and conditions shall be
perpetual, and it is the intention of the Commission and the permittee to bind all future
owners and possessors of the subject property to the terms and conditions.

(9898R.doc) 
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I 0, 

11, 

The Planning Commission finds thal the Mitigated Negative Declaration CDP 97-59 

reflects the independent judgment of the Planning Commission of the City of Carlsbad. 

All necessary public improvements have been provided or will be required as conditions 
of approval. 

The Developer has agn:ed and is required by the inclusion of an appropriate condition to 
pay a public facilities fee. Performance of that contract and payment of the fee will 
enable this body lo find that public facilities will be available concurrent with need as 
required by the General Plan_ 

111e project has been conditioned to pay any increase in public facility fee, or new 
construction i-ax, or development fees, and has agreed to abide by any additional 
requirements established by a Local Facilities Management Plan prepared pursuant to 
Chapter 21.C}Q of the Carlsbad Municipal Code. This will ensure continued availability of 
public facilities and will mitigate any cumulative impacts created by th1: project. 

11Je project has been conditioned to ensure the building permits will not be issued for the 
project unless the District Engineer determines lhat sewer service is available, and 
building cannoc occur within the project unless sewer service remains available, and the 
District Engineer is satisfied that the requirements of the Public Facilities Element of the 
General Plan have been met insofar as they apply to sewer service for this project. 

Statutory School fees will be paid to ensure the availability of school facilities in the 
Carlsbad Unifted School Distric1. 

Conilitions: 

I. 

'2. 

3. 

4. 

5. 

Staff is authorized and directed lo make, or require Developer to make, all correctil)ns 
and modifications to the CDP 97-59 document(s) as necessFII)' to make them internally 
consistent and in conformity with final action on the project. Development shall occur 
substantially as shown in the approved Exhibits. Any proposed development different 
from this approval, shall require an amendment to thls approval. 

The applicant sball apply for and be issued building permits for this project 
within two (2) years of approval or this cuastal development permit will expire 
unless extended per Se�tion 21.201.210 of tlle Zoning Ordinance. 

The Developer shall comply wi\h all applicable provisions of federal, state, and local 
ordinances in effect at the time of building pennit issuance. 

Building pc;lllits will not be issued for development of the subject property unless the 
District Engineer determines that sewet' facilities are available at the time of application 
for sucb sewer permitS and will continue to be available until time of occupancy. 

·1 he Developer shaU pay the public facilities fee adopted by the City Council on July 28,
l 987, (amended July 2, 1991) and as amended from time to time, and any development

PC RESO NO. 4332 -3-
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6. 

7. 

8. 

fees established by the City Council pursuant to Chapter 21.90 of the Carlsbad Municipal 
Code or other ordinance adopted to implement a groWth management system or Facilities 
and Improvement Plan and to fulfill the subdivider's agreement to pay the public 
facilities foe dated May 26, 1998, a copy of wh.icb is on file with tbi.! City Clerk and is 
incorporated by this reference. If the fees are not paid, this application will not be 
consistent with the General Plan and approval for this project will be void. 

The Developer shalt provide proof of payment of statutory school fees to mitigate 
conditions of overcrowding as part of the building permit application. The amount of 
these foes shall be determined by the fee schedule in effe<:.t at the time of building permit 
application. 

lf any condition for consttuction of any public improvements or facilities, or the payment 
of any fees in-lieu thereof, imposed hy this approval or imposed by law on this residential 
housing project are challenged this approval shall be suspended as provided in 
Government Code Section 66020. If any such condition is determined to be invalid this 
approval shall be invalid unless the City Council determines that the project without the 
condition complies with all requirements of law. 

Consistent with 8Ubsec.tion :Zl.203.040(4)(e) of the Carlsbad Municipal Code, no 
grading sball be allowed during the win tor season (Octol>er 1 - April 1). 

9, This project shall comply with all conditions and mitigation measures which are required 
as part of the approved Mitigated Negative Declaration. as contained in Planning 
Commission Resolution No. 4331. 

L(). Prior lo the. issuance of the building permit, Developer shall submit to the City a Notice 
of Restriction to be filed in the office of the County Recorder, subject to the satisfaction 
of the Planning Director, notifying all interested parties an<l successors in interest that the 
City of Carlsbad has issued a Coastal Development Permit by Resolution No. 4332 on 
the real property owned by the Developer. Said Notice of Restriction shall note the 
propeny description, location of the file containing complete project details and all 
conditions of approval as wtll as any conditions or restrictions specified for inclusion in 
the Notice of Restriction. The Planning Director has the authority to execute and record 
an amendment 10 the notice which modifies or terminates said notice upon 11 showing of 
good cause by lhe Developer or successor in interest. 

11. The Developer shall implement. or cause the implementation of, the CDP 97-59 Project
Mi1igation Monitoring and Reporting Program.

12. Prior to the iss,tance of a building permit or grading p�rmit (whichever occurs first)
1be applicant shall n!cord a deed restriction ove.r the entire wetland buffer setback
area to restrict the property for open space/wildlife uses only, except for a lateral
public access trStil as shown ou the site plan for COP 97-59.

PC RESO NO. 4332 -4-
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13. 

14. 

l 5.

16. 

)7. 

18. 

19. 

t'rior to the issuance of a building permit or grading permit (whichever occurs 
first), the property owner sliall submit evidence satisfactory to the l'laoning 
Director that an irrevocable offer of dedication of the wetland buffer area has been 
made to the California Department of Fish and Game. 

Prior to the issuance of building permits, an exterior lighting plan shall be 
submitted to the Planning Director for review. All exterior ligltting shall include a 
combination of' low-level lights and shields to minimize the amount of light entering 
the adjacent wetlands and wetland buffer area. 

Due to the potential presence of the light-footed dapper rail within the wetlands 
adjacent to the project site, project construction shall be prohibited during it's

breeding season, (March l to August 1), unless a focused survey for the clapper rail 
is conducted immediately prior to project construction and determines that no 
clupper rails were observed during the survey. 

Prior to the issuance of a certificate of occupa11cy, non-native plant species shall be 
removed from the wetland buffer area and the wetland buffer area shall be re• 
vcgeblted with a hydro-mulched coastal scrub grass seed mix. 

Prior to the issuance of a building permit or grading permit (whichever occurs first) 
the applicant shall irrevocably offer to dedicate in perpetuity to the City of Carlsbad 
a minimum 25 foot wide public access trail casement over the public access trail 
which is shown on the site plan for CDP 97-59. 

Prior to the issuance of a building permit OT grading permit (whichever Occurs first) 
the wetlands buffer area shall be staked and flagged in the field by a licensed 
surveyor. A minimum of three notices shall be posted within this area to specify 
that this an:a is off-limits to construction activity. 

lf any of the foregoing conditions fnil to occur; or if they are, by their terms, to be 
implemented and maintained over lime. if any of such conditions fail to be so 
implemented and maintained according to their terms, the City shall have the right 10 
revoke or modify alJ approvals herein granted; deny or further condition issuance of all 
future building permits; deny, revoke or further condition all certificates of occupancy 
issued wider the authority of approvals herein granted; institute and prosecute litigation to 
compel their compliance with said conditions or seek damages for their violation. No 
vested rights are gained by Developer or a successor in interest by the City's approval of 
this Coastal Development Permit. 

NOTICE 

Please take NOTICE that approval of your project includes the ''imposition" of fet:s, 
dedications, reservations. or other exactions hereafter collectively referred to for convenience as 
"fees/exactions." 

PC RESO NO. 4332 
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You have 90 days from July 1, .1998 to prokst imposition of these fees/exactions. If you protest 
them, you must follow the protest procedure set forth in Oovt:rrunent Code Section 66020(a), and 
file the protes1 and any other required information with the City Manager for processing in 
accordance with Carlsbad Municipal Code Section 3.32.030. Failure to tjmely follow that
procedure wiU bar any subsequent JegaJ action to attack, rt:vicw, set aside, void, or annul their 
imposition. 

Yoll arc hereby FURTBER NOTIFIED that your right to protest the specified fees/exactions 
DOES NOT APPLY to water and sewer connection fees and capacity charges, nor planning, 
zoning, grading or other similar application processing or service fees in connection wilh this 
project; NOR DOES 1T APPLY to any fees/exactions of which you have previously bt:et) given 
a >JOT1CE similar to thjs, or as to which the stamtc of limitations has previously otherwLSe 
expired. 

PASSED, APPROVED AND ADOPTED at a regular meeting of the Planning 

Commission of the City of Carlsbad, California, held on the 1st day of July 1998, by the 

following vote, to ,vit: 

AYES: Chairperson Noble, Commissioners Compas, Heineman, Monroy, 
Nielsen, Savary, and Wclshons 

NOES: 

ABSENT: 

ABSTAIN: 

_4 �.,,. -1/'\ o-Me,, 
BAILEY NO}ttE, Chairperson 
CARLSBAD PLANNING COMMISSlON 

ATTEST: 

Ml� 
Planning Director 

PC RESO NO. 4332 -6-
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August 25, 1998

RE: Coastal Development Permit (CDP 97-59)
CCC Appeal #A-6-98-98

Enclosures:
1) A letter of protest to Mr. Peter Douglas dated August 25, 1998.
2) My response to coastal staffs substantial issues appeal.
3) Applicant Response to Staff Report.
4) A chronology of CCC Correspondence and Meetings
5) Assorted site maps.
6) Letters of Support for the project and the withdrawal of Appeal #A-6-

98-98.

Dear Commissioners,

I have worked diligently for over three years with the respective resource agencies in an
attempt to build a home for my family adjacent to the Buena Vista Lagoon.

The attached chronology will attest to the facts that this process began on 10/26/95. After
fifteen months of site meetings, biology studies, correspondence, memos, and telephone
conversations the resource agencies and I met on 1/22/97 for our final meeting.

On that day Mr. Bill Ponder, coastal analyst for the CCC was a participant as he had been
for all of the meetings. In that meeting we finally agreed to ajl of the "conditions of
development for approval."

These conditions were spelled out in a letter (Exhibit I) and site plan (Exhibit J) from
USF&W dated 2/13/97.

Albeit the conditions were stringent we felt that they were a fair compromise in response
to the agencies' concerns to biological, environmental, public access and view sheds
questions.

They included:
1)100' setbacks on two of our three property boundaries.
2) An irrevocable offer to dedicate to CDF&G a 100' habitat setback area. This would

include the removal of non native plant materials, applying a native grass seed, and
installing a 6' chain link fence to prevent human or pet intrusion into this sensitive
habitat area.

1 Exhibit 24



3) Dedicate a 25' wide public coastal access trail along the southern shore of the Buena
Vista Lagoon. This would include a 6' fence along the southern property boundary to
minimize the impact of pets into the marsh and lagoon environments.

4) Install low level lighting on the residence as to minimize it's impact on wildlife.
5) Due to the breeding season of the light footed clapper rail I would be allowed to

construct from 8-1 through 3-1 only.

Because of the setback requirements imposed upon us by the resource agencies it was
required for us to perform a boundary adjustment. If we had not done this it would have
been considered a "taking".

• On 2/6/97 the CCC was sent (Exhibit L) a memo which included the adjustment plat
for the two lots of the subject property. (Exhibit M). CCC did not comment.

• On 11/4/97 a certificate of compliance (COC) was recorded (Exhibits N&O) for the
two lots. CCC did not comment.

• On 12/20/97 CDP 97-59 for the property was submitted to the City of Carlsbad. Site
pirn (Exhibit P)

• In April of 1998 CDP 97-59 with an associated mitigated negative declaration was
sent to all of the resource agencies for comment. No agency commented including
CCC.

• On 5/12/97 the City of Carlsbad recorded a Notice of Exemption for the boundary
adjustment. CCC did not comment.

• On 7/1/98 CDP 97-59 was heard and approved unanimously by the Carlsbad Planning
Commission. Not a single person from the community attended the meeting nor were
there any protests received from noticing. CCC did not comment.

• On July 27, 1998 at 5:00, the last day of the appeal period we received a notice of
appeal from CCC. We were astonished! Coastal staff had been "part and parcel" to
each and every decision along the way!

Coastal staff's appeal:
1) Legal site access
2) The requirement for an additional CDP for a boundary adjustment.
3) Public view from the coast highway.
4) Public access to the lagoon.
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• On July 31, Bob Sukup and I met with Bill Ponder and Lee McEachern from coastal
staff, and Craig Adams from Commissioners Kehoe's office to address the reasons for
the appeal. It became extremely obvious that staff had misplaced or lost the
entire me to this very sensitive site. We supplied them again with all of the
pertinent documents, site maps, and photographs, in an attempt to resolve this issue
at the staff level.

• On August 11, 1998 Commissioner Kehoe asked local staff to withdraw the appeal.
In a conversation with Mayor Lewis of Carlsbad Ms. Kehoe stated that "local staff
had misrepresented the facts of the appeal to her and she wished to withdraw her
appeal'.

• On August 14th
, 1998 Mayor Lewis states in a letter to Ms. Kehoe (Exhibit Q) that

we have met all of the conditions of the LCP, and he asks her to withdraw her appeal.

• On August 17, 1998 Bill Ponder states in a telephone conversation with me. "/ feel
really bad about this whole thing, and it is my feeling that you are in full compliance
with the LCP'.

I had been led to believe that we had addressed all of the issues for the appeal. 

August 21, 1998, I received a telephone call from Mr. Ponder stating that staff will be 
continuing the appeal with substantial issues, and a de novo hearing. 

When I asked what the "substantial issues" were, he informed me as to the following: 
1} Incompatibility of building materials including the copper roof
2) Reduce the height of the residence from 31' to 25'. This would result in an

entire redesign and engineering of the residence.
3) Eliminate the USF&W conditioned 6' fence along the northern lagoon setback.
4) Create a pedestrian path in the USF& W conditioned wildlife setback area.
5) Place a pedestrian gate at Mountain View on a piece of land that is owned by

an adjacent neighbor.

All of these "substantial issues" had never been discussed prior to 8/21/98 as a condition 
for development. More importantly two of the them are completely contrary to the 
conditions placed upon us by USF&W and our consulting biologist recommendations. 
Finally they were conditioning us to construct a public access pedestrian gate on a 
neighbor's property! 

The irony of this process is this. 
I) Coastal staff was involved in each decision, and every meeting and kept

apprised of every development.
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2) They were active participants in the 1/22/97 conditions for development
meeting with all of the resource agencies.

3) They were sent a memo and site plan on 2/6/97 as to the boundary adjustment
per the conditions of the resource agencies.

4) They were kept apprised of the certificate of compliance recorded 11/4/97.
5) They never commented on the mitigated negative declaration in April, 1998

during the resource agency review period.
6) They did not comment of the Notice of Exemption for the lot line adjustment

recorded by the City of Carlsbad on 5/21/97.
7) They did not comment during the eight month processing and issuance of CDP

97-59.
8) They elect to appeal CDP 97-59, although they have lost virtually every piece

of documentation to the site!
9) When Commissioner Kehoe asked staff to withdraw the appeal because "the

facts of the appeal were misrepresented to her'', they declined to do so!
IO) On 8/21 I am informed of what the "new substantial issues" are to be, 

although they have never been raised before this date. 

Commissioner, today is Tuesday August 25, 1998, and I still do not have the staff report. 
As you know it is essential that I respond to the 'substantial issues" in writing no later 
than 8/28/98 for your review. 

Unless three commissioners elect to verbally hear my arguments at the meeting, the entire 
appeal will be based upon staffs 'substantial issues staff report" and my written response 
to them. 

Fairness in the process would dictate that I would have the opportunity to prepare my 
response to a fifteen page report in less than one day! Staff has had 30 days to prepare 
their argument. 

I ask the following: 
I) That this appeal be withdrawn.
2) If my written response is not compelling enough for withdrawal than the

Commissioners vote to allow an open discussion.
3) If "substantial issues" are found then the "de novo" hearing be commenced

immediately.

Commissioner, I am faced with the following hardships: 
1) I have sold my current home in anticipation of breaking ground 8/15.
2) I have finished engineered plans ready to pull a permit.
3) I have a loan commitment for construction.
4) I have hired a building supervisor.
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5) I have retained a general building contractor
6) I have commitments to various subcontractors.
7) I have met all of the conditions of the LCP.
8) I was issued CDP 97-59 per the City of Carlsbad.
9) I am limited to a building window of 8/1 through 3/1 due to the light footed

clapper rail.

In closing I ask for you to withdraw the appeal and substantial issues. I have complied 
with all of the resource agencies conditions to development. Even if there are "substantial 
issues" found they are of a technical nature. The bottom line is what conditions would be 
changed in the process? 
My family should not be held hostage, and delayed by an agency that was an active 
participant in the placing of those conditions. 

Thank you for your consideration. 

C. Levy Jr.
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Applicants Response to Staff Report 

V. FINDINGS ON SUBSTANTIAL ISSUE

1 

August 18, 1998 
�;is;:t�s 

1. Project Description. Construction of a 30-foot high, 2,713 sq.ft. single family
residence and a 35-foot high, 1,633 sq.ft., detached garage with a 577 sq.ft. second unit 
above on one lot of a 2.6 acre site. Estimated grading quantities include 75 cubic yards of 
cut and 7 5 yards of fill to be balanced on-site. Also proposed is off-site private access 
improvements, the replacement of a gate and fencing on the site. The 2.6 acre project site 
is comprised of 2 lots located along the south shore of Buena Vista Lagoon, west of the 
AT&SF Railroad and north of Mountain View Drive in northern Carlsbad. 
Incorrect: The project'i/ie is' 1:9 ai:res. Thetif'is iifi;mJfoining�'i,'iiciifltlbt�rliiit?is notpart 
of CDP 97-59 that represeiifs JTacres. The project site is vacant and is covered with 
disturbed shrub habitat. There are no steep slopes or native vegetation on the project site. 
Fresh water marsh occurs on the northwest and eastern boundaries of the site below the 
rip-rap line. An existing unimproved lagoon trail is located around the outer edge of the 
property running from its western edge and continuing to circle the site like a loop. The 
AT&SF Railroad right-of-way lies to the east of the site, and multi-family housing is 
located to the south of the project site. The site is designated Residential LOW (RL, 0-1.5 
du/ac) and zoned R-1-30,000 in the certified Mello II LCP. 

2. Protection of Visual Resources. The project site is located at the confluence of the
mouth of Buena Vista Lagoon and the Pacific Ocean at the boundary between the cities of 
Carlsbad and Oceanside. Although there is existing development in the area, because of 
the site's unique setting adjacent to the lagoon, it is like no other site in Carlsbad. Open 
waters of Buena Vista Lagoon are on the west side to the site with some rip-rap on the 
banks; fresh water marsh associated with lagoon environs occurs on the northwest and 
eastern boundaries of the site below the rip-rap line. The property is vacant and an 
existing unimproved lagoon trail is located along its western edge and circles the site like a 
loop. 

The following policies and goals of the certified Mello II LCP address protection of public 
views and are applicable to the proposed development: 

Policy 8-1 

The Scenic Preservation Overlay Zone should be applied where necessary 
throughout the Carlsbad Coastal Zone to assure maintenance of existing views and 
panoramas. Sites considered for development should undergo individual review to 
determine if the proposed development will obstruct views or otherwise damage 
the visual beauty of the area. The Planning Commission should enforce 
appropriate height limitations and see-through construction as well as minimize 
any alterations to topography.::. 
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Jnjact· ·this iiii"''is nJ1·'lijJJJ1iiiilJie'Wi!fec•�tliePfe�f�'ttiiJXt:6neJ· THe 1

only part of Carlsbad that has adopted thisizoning ordinance •is the El Camino
Real (Jor,:i(:/or. 

Policy 3-2 of the Mello II LCP also requires that development be clustered to preserve 
open space for habitat protection which also serves to minimize the visual impacts of new 
development. 

The proposed 2.713 sq.ft. r�siden�e. is .... ov�·.··3� .. r,eettall, consists of two-stories, and
features a copper-colored (Tfliifis a�,:eiif"fiiopffei/r6Qj) metal roof and concrete block 
walls. Also proposed is a 1,633 sq.ft., with a 577 sq.ft. second unit above that will be 35 
feet in height. Second dwelling units are addressed in the City's LCP. As approved in the 
LCP, such units are allows by right subject to restrictions on size (650 sq.ft. maximum), 
affordability, etc. Second units must also meet all the requirements of the local coastal 
program, with the exception of base density. 

The subject site is visible from the beach, the railroad and portions of Old Highwar 101
( Carlsbad Boulevard), which is designated as a Scenic Road in the LCP. Jfitfi!Jti�: (�ifm 
the west the• viewsto tlte bttiliJmg site ·ar.� blot:'kid • lfy�tiJlis;, iiti/li�' '"rf:iiit&id trach 
Looking SOllthftom.Oceanside the tules]ilpck the site .. ·.LQ<Jkmg n&-ihweitJiom'Carlsbad 
the trees and the sewage JJUlflP station ·obscure the •• building "site. • • Please see 
�mpanying:plw.ros.
Old Highway 101 is heavily used by beachgoers to get to the beaches of northern
Carlsbad. Existing cattails and the elevated railroad benn are high enough to block views
to the west from the portion of Old Highway 101 that is along side the site. The site is
however, visible both from the highway as it descends south from the City of Oceanside
into Carlsbad and at a p()int close te>theB1.1ena. Vista Lagoon pump station going north on
the highway. kil#m'l!��tfl«����li� 
As noted above, the approximately 2. 6 acres under the applicant's ownership constitutes a 
unique, low-lying area immediately adjacent to the lagoon where no development has 
occurred. As such, the proposed project, consisting of two large structures located 
directly adjacent to the lagoon, has the potential to adversely impact public views in this 
scenic area byprese11tin� a si�cant structure.in an othef\Vise.natural settin�l!('¢��·· 

Z:f:J/.5<!Jlf �jf f;tt;Jl,:,·t11e.11artittiiiilcwei•·•ia;.�ifffittai,lgs to 

Policy 8-1 of the City's LCP provides that the Scenic Preservation Overlay Zone should 
be applied where necessary to assure to the maintenance of existing views and panoramas, 
which requires that sites by evaluated for potential public views that should be preserved 
and enhanced. Its purpose is to provide regulations in areas which possess outstanding 
scenic qualities or would create buffers between incompatible land uses which enhance the 
appearance of the environment and contribute to community pride and community 
prestige. The subject site does not represent an infill area but rather should be views as an 
extension of development northward at a critical scenic interface between the ocean and 
the lagoon which is visible from the Highway IO 1. Therefore, the site is located in a 
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highly scenic area that meets the criteria for application of the Scenic Preservation Overlay 
Zone. Incorrect: This site is notinthiSceflzcPresen,afion &erlayZone! 

Based on the above, the Commission find that there is a substantial issue as to the 
proposed project, as approved by the City and conformity with Policy 8-1 of the LCP. As 
approved by the City, the proposed structures are 30 - 35 feet high which will represent a 
project that is out of character with the sett�g ofthe surro�nding lagc,on enviro111I1ent( 
Incorrect: As stated above all <>ftlie "sfo-rtiilfiiimgpropertiis ali1iu11t iipaitJullsfdes"tmli
are in excess of 30 '. CMC 21:10. 02.0 allows Jiouses.Jo·b,e built to 35' ana'three stories 
with a 3:12 roofpitch. 1am infuli<XJ111pl'itincewith�LCP. 
The LCP requires that appropriate height limitations be enforced. While the proposed 
development is within the current required height limit, by allowing the project to extend 
to the maximum height limit allowed by zoning, the City failed to recognize the unique 
setting where the residence is to be sited. Additionally, the California Department of Fish 
and Game has indicated that structures this high at this location could discourage shore 
and migrating birds from. visiting the. area, ?� act·. as. "predator perc�es" affe�g gensi�ve
avian species in the area Unsub$1anl;iated;cpilJefJ!ilref'::���frw§�areports 
to this effect, nor was there any mention of this in :die Pacifil:. '$oiitliwest /Exhibit HJ
biological repgrt. Moreover, the proposed exterior treatment includes copper-colored 
metal roofs and concrete block walls. These design features will degrade the natural 
beauty of this area. That is, the project will "starid out" rather thanblend .in or be 
subordinate to. the surrounding natural environm�nt�/J .• ,,·,.;:i t1�·�s}tlJ(iJ.
went into the deszgn of the projeft, our main aes1g;, ✓ 

• • •.. ··
� .· ... · •· ·eati'�•:r�e 

that maintained the environm.ental integrity of this very vni([IJe.'si�tFurthennore. there
are many examples of this type of building materials utilized in/the �otmding'• area� 
Please see accompanying photos. Therefore, the Commission finds the project as 
approved by the City raises a substantial issue with regard to consistency with the visual 
resource policies of the certified LCP. 

3. Public Access/Recreation. The Coastal Act contains policies that call for protecting
public access to the coast. The following Coastal Act policies are applicable to the
proposed development.

Section 30210. 

In carrying out the requirement of Section 4 of Article X of the California Constitution, 
maximum access, which shall be conspicuously posted, and recreational opportunities shall 
be provided for all the people consistent with public safety needs and the need to protect 
public rights, rights of the private owners, and natural resource areas from overuse. 

Section 30211. 

Development shall not interfere with the public's right of access to the sea where acquired 
through use or legislative authorization, including, but not limited to, the use of dry sand 
and rocky coastal beaches to the first line of terrestrial vegetation. 
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Section 30212. 

(a) Public access from the nearest public roadway to the shoreline and along the coast
shall be provided in new development projects except where:

(1) It is inconsistent with public safety, military security needs, or the protection
of fragile coastal resources,

(2) adequate access exists nearby, or,

(3) agriculture would be adversely affected. Dedicated accessway shall not be
required to be opened to public use until a public agency or private association
agrees to accept responsibility for maintenance andliability of the acce,ss�ay.�1{',{11° 

fact the. below described· irrevocable o.fjif)ito ·�ctite;open, space �iise'iitefiti:"(Jot 
#3 )was recorded Augtfsf15, . 1984. Jff14.�arStlle dedication llas never been
acceptedb)'d public agencyorprivate assi>ciatiort. 

In addition, several policies of the Mello II LCP apply to the project site. 

Policy 7-3 - ACCESS ALONG SHORELINE 

The City will cooperate with the state to ensure that lateral beach access is 
protected and enhanced to the maximum degree feasible, and will continue to 
formalize shoreline prescriptive rights. Irrevocable offers of dedication for lateral 
accessways between the mean high tide line and the base of the coastal bluffs, and 
vertical accessways where applicable, shall be required in new development 
consistent with Section 30212 of the California Coastal Act of 1976. There is 
evidence of historic public use adjacent to Buena Vista Lagoon. Paths criss-cross 
the area near the railroad tracks to the ocean shoreline. Development shall provide 
access and protect existing access consistent with the needs to protect the habitat. 

Policy 7-6 - BUENA VISTA LAGOON 

An access trail shall be provided along the southern shoreline of Buena Vista 
Lagoon, page 63) to facilitate pub,lic awl!feness ofth,e �atural �abi18:t re�ources of 
the Lagoon. In <»!{�ori@ti.¥ to �tiipff,ent�iliig/iilif/ffJjif/iiliifeliii�fflait£and 
are conditioned by"<5DP.;.97-59. On ( exhibit 4.1 0To protect sensitive resources of 
this area, access development shall be limited and design� in consultationwith the 
State Department of Fish and Game);',Jf'e;��£> " . '·'��¥��Wltll'all
of the resource agencies includinl USF&W,'. CIJF&G.'tinilibe'CCC. In permitted 
development of properties adjacent to the Lagoon, offers of dedication of lateral 
accessways, irrevocable for a term of 21 years, shall be required to be provided to 
the City of Carlsbad, State Coastal Conservancy, or other appropriate public 
agencies. Such access dedications shall be of at least 25 feet in width upland from 
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environmentally sensitive areas and any required buffers thereto. In addition, the 
City of Carlsbad, State Coastal Conservancy and Wildlife Conservation Board 
shall seek to obtain lateral accessways across developed lands. 

The subject site is located between the first public roadway and the sea (reference Exhibit 
#1 attached). The beach area to the west of the project site can be reached via a public 
access stairway on Ocean Street. To reach the lagoon area immediately adjacent to the 
subject site, due to a well-worn path, it is apparent that visitors to this area use a path near 
Mountain View Drive which leads behind tennis courts on the adjacent, lot and. then down. to the lowlan.d area that comprises the subj�ct propertytsif·,l'h[s�t§�,t/Je/fii!l/{J1iiil·nas 
historical/Jl been.�tlas t�southem iiccessfotheopenspac:e; Itiitsaitectlfi4otheeast 
o.fthe propqsed elecfdc gate. The beach and lagoon areas are currently used by walkers, 
fishermen and naturalists. As noted above, the Mello II LCP envisions an areawide 
pathway along the south shoreline of the lagoonF�tlstffiiildftii>neciin::cJjp*.>i, . .s9_ The 
City of Oceanside is planning pathways on the northern side of the lagoon along with a 
bird sanctuary. The Department of Fish and Game owns properties on the south side of 
the lagoon, east of the subject site, an on the north side. Because of its location, the 
project site is located at a crucial pointinany �otenfatllinkage betweenpublicbeach areas 
and the public lagoon. areas. Incorr��t-�· The:pfll,li�,fi#Jr$'/inlfage,iiKt� 'lieiifJhifsrea ·is
along the four acres of open space on· u,t}f-3. I.,_ttJkage "toilie east along the soutliem''lrail 
is impossible due to tules, . wetlaitds, il1id the railroad tracks. 

There is evidence of historic public use of this site. This evidence is the existence of a 
well-worn path around the perimeter of the site. The path is evident in numerous aerial 
photographs of the site taken as early as 1972. In recognition of the existing trail on the 
south side of the lagoon, the City has required that the applicant record an offer to 
dedicate a public access easement along the south shore of Buena Vista Lagoon, along the 
western edge of the site consistent with Policy 7-6 of the Mello ill LUP. The city's 
approval also required that the development maintain a 100 foot setback from the lagoon's 
edge, consistent with input provided by the resource agencies and LCP requirements. 
This 100-foot setback would then function as a wetlands buffer. The existing worn path 
on the site is located within the 100- foot wetland buffer. However, the agencies found 
that the trail was permitted use within the buffer. In order to further protect the resources, 
the resource agencies also required that the applicant construct a fence at the inland edge 
of the buffer to keep domestic pets out of the• �uffer area to protect wildlife that occurs
near the water's edge.· Per l.fSF &W' c<l11il1tidni ofiievelof,,,uint 21f3/97 &ni'J)it 1, ;J;· R. 
However, the City's approval does not address other public access issues raised by the 
proposed development. 

First, the City's approval authorized a gate across the so�then1 . lagoon .trail .. tha! . i� the
subject of an .offer to dedicatea public access easem.ent .• A8�1iu,:Cimilttfm,'liy''1he
resource agencies ai the direction of Southwest Biological...Service rf!port. •• The gate is 
proposed within a fence on Parcel B ( exhibit #7), the other lot under the applicant's 
ownership which is not from dawn to dusk. The Commission found in a recent permit 
decision, (Re£ CDP #6-96-159/Cade), that regulating hours of beach access along 

Exhibit 24



I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

6 

property fronting Agua Hedionda Lagoon through a time lock gate was inappropriate. 
The Commission finds that a time-lock gate raises a substantial issue as to conformity with 
as the certified LCP as policies 7-3 and 7-6 do not contain a provision which would permit 
such a device. On the contrary, both policies recognize public use in the area and provide 
for a public trail. The only restrictions the policies make on access is that it should be
provided without requiring habitat impacts.; fJV,ltwete•YiJ6ilfitt�tlll>J,f¥/uf r�ce 
agencies to fence these boundaries to restricttk>me�c animals from entering the lagoon 
and marsh }Kfoiit:ds. No restrictions on what time of day access should be restricted are
stated. Time lock gates. are also inconsistent with the. public access p�licies. ?f the Coastal
Act. • The cited Cade decision. thilt #igulating:'JioiiiW,cj�'•�s,.r,: :Js •hwpplicabk to 
this case. The Buena Vista Lµgoon. is q complete1y.di}kietJf��ershed tbrm the Agua 
Hedionda Lagoon. The Agua Hedionda lagoon is iipiib1tc us¢Jacilitfwitb:water ¥)Orts 
permitted within the lagoon environment. There is Verylimit(#i,ppact to, pl4nl or animal 
species. The Buenc, Vista Lagoon. on·the other ht;md if adesi�wikBi_[e f,alJitat and 
public use is prohibited within. the watershed except/or fishing;. . The, B'µena. Vista 
Lagoon site has well documented hiologicaJ, wi/<llije, andpublic �ty OQneerns. The 
Cade property borders a restaurant to � w�st <mt/ coirdo111iniuirls>to the east. 
Additionally the 'residence sits 40' away from the J1Ublic ar:ces.f The inlel!l(Jl • security 
fence is only 42!' high, .. and actually: touches tlie/resi� on .du: JJortheast comer.
Furthermore we are conditioned to 'low level lighting to prQtect .the .lqgoi)n: and marsh 
environments at night. This precludes m,y security lighting to wamimy farni'ly of an 
intruder. The public access trail along the southern btJU111i<uy of the lagoon ends in a 
wildlife habitat marsh thai is virtually impassable. therefore it dpes r,ot:create an 
ingress/egress to another property as the Cade J»'Operty dCJeS. Firlally because of.the 
remote nature of this site it has a we/J·documenteilhi.rtoryof iransients, drtlgs; •·arutgang 
activity. Therefore compelling pulilic safety issues exist to protect not only the residents 
buftlie wildlife /,qbitatas well. 

As noted above, Policy 7-3 of the LUP states that" ... There is evidence of historic public 
use adjacent to Buena Vista Lagoon. Paths criss-cross the area near the railroad tracks to 
the ocean shoreline. Development shall provide access and protect existing access 
consistent with the needs to protect the habitat ... " Due to the fact that there is historic 
use by the public on this site, the City required that the applicant record an offer to 
dedicate for the path on the west. However, the City's decision did not recognize the 
remainder of the perimeter path on the site that appears to be historically used by the 
public ( as noted previously. a well worn path �s evid�nt .on the.site and is �so eyident in
aerial photos dating back to 1972). [njact they1lld.·1J#..�PJi;.iftc;'Eu)itJr.Pi.�fJl/flogical 
report and the sub.seqµent resource. ageitcies conilfti<J11S this ateii:·nas lfeen designated a 
wildlife habitat·,setback. area· due .

. to. tbe.pre�rice •. of a.pair ·.of�ifQrnia light footed
clapperrail 'sin the eastern marsh� ..• •• We iq-e conifitionedto the]ollow}ng: 
1) R�move all nori native plant material and seed with a native material approved by

CDF&fi
2) Offe/t�·dedicate to CDF&G a·100; wiul/ife• bu.ffer]rorn·thitdgeb.f3fheie/istem·

r.na,sh.
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3) Place along(he entire setback a 6; chait,'/inkferilie that willprohib1t'}iiufiztrn or
do,nestjc,animm presence.

4) Place light shields along the· southern culde sacfence to prevent car lights from
disturbing.the habitat at.night. Additionally limit•exterior re�ce lighting to law
level orscn4ened}ights.

The City's approval includes a fence across the 100-foot buffer with a dawn to dusk gate 
and a fence from the proposed cul-de-sac to the marsh to the east. As such, the City's 
approval will adverse,ly affect continued use of the on-site trails by the p�blic:;J,Cp 
policies 7-·�3 and 7-6 • states; • ''Developmenf sht:ill pr-0-vide accesSiuia i>rotict msting 
access consistent with. the treedsloJ!l'Atect d/e:11iibitat. 
These proposed fences are not needed for security as the entire building ar�a will be 
fenced. Incorrect: • Tne northem boundaryf�fso'1llf'fZt·t#(JyrfiJ/1Cf;tJt#ljfJfii!t:�1he 
northeast portion of the residence. It would lfec�m�ly��[fmiitfintrutk�1118:,�fll.er the 
property along this fence line. Additionally] am conditiBnedto laJvfeve{1ightfpgon' the 
residence which precludes security lighting which couklworri myjamily ·ofan'1ntruder. 
In addition, such fences close to the lagoon and the marsh may have adverse impacts on 
birds and wildlife by restricting movement in the buffer.and.providing potenti� perches for
birds of prey ..• U11S1Jbstantiated conjecture! This siilteinent :is not· �lid 1iy ·any 
re�oµrce docurnent.thatpertidns to the site. 

In addition, the City's permit decision did not recognize the public's use of an existing trail 
from Mountain View Drive to the existingtrailon the.�m1th shore of thelagoon>and the

��,!�re=: ;::�/::��,Ar{IJ!;}'/1:ft,ttr�eas(,! 
adjoins the open space of lot #3. CoiiSJ!qirently the.fcity WQUU:l have mt way of 
documenting it. The City's approval included replacement of an existing manually 
operated gate with an electric gate near Mountain View Drive for access for the proposed 
residence, fire and maintenance vehicular access. The existing fenced and locked gate are 
located just off Mountain View Drive on property that is not owned by the applicant. 
However, the applicant has a private access easement over the property. The installation 
date of the gate is unknown. The fence/gate appears on a 1981 tentative map for a 
neighboring project. In addition, representatives of the City have verbally stated that it has 
been in place since the 1960s .. The gate/fenc�li�ts pub�cacces� from Mountain View
Drive to the applicant's site. incorrect: ,t1Jfs�i8cijiigiziilktjl.f}i#§ifol1!'f)d iliilwe�i-n'Side 
of the ·tennis courts. ( See accompanyingphotos),Jtha.t:6eJf{clt>sW,to pi(Jestrian and 
public vehicular traffic since the 1950 's!. Pedestrian ai:cess lias always been along the 
eastem.side of theiennis courts. This gate is where the applicant will take access to the 
subject site via an existing private access easement. According to the City, it is the only 
beach vehicle access in northern Carlsbad and has been used by lifeguard personnel and 
city maintenance crews to maintain the lagoon weir which regulates the water level in 
Buena Vista Lagoon. 

In CDP #6-83-51, the Commission approved the subdivision of the property immediately 
adjacent to and south of the subject site. The pennit allowed subdivision of a 7.65 acre 
parcel into three lots and construction of 14 condominiums (ref. Exhibit #6). In its 
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approval of CDP #6-83-51, the Commission required Lot 3, the lot over which the 
applicant must take access to get to the project site, to be reserved asopen space through 
an offer to dedicate an open space easement. As•stdt¢previouslj this dedicaii&ri:Jias 
never been accepted by aprivate association ar prihlic organization whU:hprecludes it's 
legal public access, In its open space easement condition, the Commission prohibited all 
development except for development needed to allow for vehicle access across Lot 3 to 
the lagoon weir and for public projects that were planned on this low-lying area, including 
wetland restoration and possibly as a depository site for beach replenishment projects. 
The condition did not recognize any private vehicular access across Lot 3 which is needed 
for the applicant to get to the project site. However, the applicant has demonstrated the 
right of private vehicular access across Lot 3 to the project site througll an easelllent that 
was initially granted in 1971 and then recorded again in l 984� 1iJfir:;jf��i�iiiileid.fthe 
offer i() dei/icate as ofen spi,.ce <m::8115/84. In its approval of CDP 6-83-51, the 
Commission also required a public access easement over the entirety of Lot 3. Neither the 
offer to dedicate an easement for public access nor the offer to dedicate an open space 
easement have been accepted by a public agency or private association. The City's 
decision on this project formalizes lateral access along the lagoon but does not address 
how the public will access the trail, lagoon ocean from Mountain View Drive. Section 
30212 of the Coastal Act and Policy 7-6 of the LUP require that vertical access to and 
along the shoreline be provided where appropriate. The City's action failed to provide 
public vertical access from Mountain View Drive to the trail on the south shore of the 
lagoon which is inconsistentwith t�ese pr()visions. 

�Jll{l��#i!m;�:;:� cr��s, t� J,ig�qy at the sewer punip' $liltion� • co�swest acr<iss the 

3) �··· • •  .:it kJ� ten,ff!i�Js,if)h{M!til1iiiiiN,Jt111,,jckifds to
�f"· 

As such, the Commission finds that replacement of the existing manual gate with a new 
electric gate will give the impression that this area is private which c�uld · .. further. limit
access by the public, inconsistent with C()a.5!al J\ct_ at1.d L<:P policies���fi::';� 
ahavementioW!di2cce'ss irmls are weflKn6w#N/iirJ!ive�1iee1fi1ip�jJf�i:' TJiei,iue
used daily 1Jy iheptlhlfc to access tlie 1Je4(}htiiilJopeh·¥Jace.

In summary, because the proposed fencing and gating plans would adversely affect public 
access, the Commission finds the development as approved by the City raises a substantial 
issue with regard to consistency with the public access and recreation policies of the 
certified LCP and Chapter 3 of the Coastal Act. 

4. Environmentally Sensitive Habitat Areas.

Policy 3-2 of the certified Mello II LUP addresses the protection of this environmentally 
sensitive area and provides the following: 
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Policy 3-2 Buena Vista Lagoon 

Developments located along the first row of lots bordering Buena Vista Lagoon 
including the parcel at the mouth of the Lagoon (see Exhibit 4.5, Page 61), shall be 
designated for residential development at a density of up to 4 dwelling units per 
acre. Proposed development in this area shall be required to submit topographic 
and vegetation mapping and analysis, as well as soils reports, as part of the coastal 
development permit application. Such information shall be provided as a part of or 
in addition to any required Environmental Impact Report, and shall be prepared by 
qualified professionals and in sufficient detail to enable the City to locate the 
boundary of wetland and upland areas and areas of slopes in excess of 25%. 
Topographic maps shall be submitted at a scale sufficient to determine the 
appropriate developable areas, generally not less than a scale of I" - I 00' with 
topographic contour interval of 5 feet, and shall include an overlay delineating the 
location of the proposed project. Criteria used to identify wetlands existing on the 
site shall be those of Section 30121 of the Coastal Act and based upon the 
standards of the Local Coastal Program Mapping Regulations, and sh�l be appHed 
in consultation with the State pepartment of Fish and Game. 'f#::fitr:t��ldiil/pJt/ise 
refer to Pacific Southwest lJiolfJgicalr�port, dat�'1 fflf!l'S/96 '{E#hl7fi}?H/C:;The 
resource agencies included in consultation were. <JCC, tlSF&W, triidtheCiJF&G. 

Development shall be clustered topreserve open space for habitat protection1t,{!1Je:
site has been cluster'eilfr-0m 1,9 acre's' io'.:::,�·acres i/fie'. tb';set:iiacli•ciJiilliiifins. 
Minimum setbacks of at least 100 feet from wetlands shall be required in all 
development, in or.der to buffer sue� se11sitive habitat areas fi-o1Il intrusioIL zWe
have conditioned to. JOQ' setbacks oh tffl<Jli]0111'lliree pfopirtyf>oimdiiiiflst Such 
buffer areas, as well as other open space areas required in permitted development 
to preserve habitat areas, shall be permanently preserved for habitat uses through 
provision of an open space easement as a condition of project approval. In the 
event that a wetland area is bordered by steep slopes (in excess of 25%) which will 
act as a natural buffer to the habitat area, a buffer setback of less than I 00 feet in 
width may be permitted. 

The density of any permitted development shall be based upon the net developable 
area of the parcel, excluding any portion of a parcel which is not within wetlands. 

Storm drain alignments as proposed in the Carlsbad Master Drainage Plan which 
would be carried through or empty in to Buena Vista Lagoon shall not be 
permitted, unless such improvements comply with the requirements of Sections 
30230, 30231, 30233, and 30235 of the Coastal Act by maintaining or enhancing 
the functional capacity of the lagoon in a manner acceptable to the State 
Department of Fish and Game. 
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Land divisions shall only be permitted on parcels bordering the lagoon pursuant to 
a single planned unit development permit for the entire original parcel. 

Additionally, the Coastal Resource Protection Overlay Zone, an implementing ordinance 
of the City of Carlsbad LCP, contains identical language to Policy 3-2 above with respect 
to Buena Vista Lagoon. 

Numerous other policies of the LCP provide that new development not contribute to 
erosion and sedimentation of sensitive resources, including Buena Vista Lagoon. Policy 
4-3 and Policy 4-6 address this issue.

Policy 4-3 - ACCELERATED SOIL EROSION 

(A) Areas West ofl-5 and the existing Paseo del Norte and Along El Camino Real
Upstream of Existing Storm Drains

For areas west of the existing Paseo del Norte, west of I-and along El Camino 
Real immediately upstream of the existing storm drains, the following policy shall 
apply: 

A site specific report prepared by a qualified professional shall be required for all 
proposed development, identifying mitigation measures needed to avoid increased 
runoff and soil erosion. The report shall be subject to the requirements of the 
model erosion control ordinance contained in the appendix. to the Carlsbad Master 
Drainage Plan (June, .1 ?SO), and to the .additional requir�ents contained herein.
The contentsaddressingthese·issues arif<itlria in �11.lil'SWBSrqidrFB/15196. 
Such mitigation shall become an element of the project, and shall be installed prior 
to initial grading. At a minimum, such mitigation shall require construction of all 
improvements shown in the Master Drainage Plan for the area between the project 
site and the lagoon (including a debris basin), as well as : restriction of grading 
activities to the months of April through September of each year; revegetation of 
graded areas immediately after grading; and mechanism for pet"Illanent maintena11ce 
if the. City declines to .. accept th.e responsibilit 

• 
. 1s'�emtilyjliifftitifthe 

only gradmg'that lfiif,lie+iqu�.is/i/,:.�·� . pctd:,'iiti!s:_ Construction of 
drainage improvements may be through formation of an assessment district, or 
through any similar arrangement that allots costs among the various landowners in 
an equitable manner. 

Policy 4-6 - SEDIMENT CONTROL PRACTICES 

Apply sediment control practices as a perimeter protection to prevent off-site 
drainage. Preventing sediment from leaving the site should be accomplished by 
such methods as diversion ditches, sediment traps, vegetative filters, and sediment 
basins. Preventing erosion is of course the most efficient way to control sediment 
runoff. We have proposed/and will mcorporate, CH �ntdtion 1iasin•'Widta 
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fossil filter topreventconta.tntiiiJrlisframe1itirlngtlie fiitoo1f�'ft/iSftfs:'viry1iitle· 
hardscape proposed for the site. In fact the driveway easemenf will be DG in lieu 
of concrete or asphalt. Additionally the site is very flat, with sandy soil. We 
with are conditioned to· 100' setbac.ks on·two of the tnree·boundaries, therefore 
accelerated soi/erosion is extremely unlikely. 

The 2.6 acre project site consists of two lots located along the south shore of Buena Vista 
Lagoon, west of the AT&SF Railroad and north of Mountain View Drive in northern 
Carlsbad. Tlie siiii$1.9 acres. The project site is covered with disturbed shrub habitat. 
There are no steep slopes or native vegetation on the project site. Fresh water marsh 
occurs on the northwest and eastern boundaries of the site below the rip-rap line. 

In recognition of the sensitive nature of the project area, the City approved the project 
with several conditions regarding the protection of coastal resources. The City found that 
the project was consistent with the certified Mello II Coastal Resource Protection Overlay 
Zone (Chapter 21.203 of the zoning ordinance) in that the project would adhere to the 
City's Master Drainage and Storm Water Quality Management Plan and Grading 
Ordinance to avoid increased runoff and soil erosion, no steep slopes or native vegetation 
is located on the subject property and, the site is not located in an area prone to landslides, 
or susceptible to accelerated erosion, floods or liquefaction. The adjacent Buena Vista 
Lagoon wetlands have been delineated and the project has been designed to include a 
minimum 100 foot setback between the wetlands and all structures. The City's approval 
required the applicant to record an open space deed restriction over the entire wetland 
buffer setback area and to make an irrevocable offer of dedication of the wetlands buffer 
to the California Department of Fish and Game. 

Although the existing vegetation on the site consists primarily of non-native grasses and 
weeds, two regionally significant habitats, a coastal lagoon and freshwater marsh 
community, do occur near the subject property. Thus, activities on the property could 
affect the quality of these habitats. Buena Vista Lagoon provides nesting and foraging 
habitat is decreasing due to continuous development along the edge of the lagoon. The 
City approved a sedimentation catch basin on the southeast comer of the site which will 
direct surface runoff to the east of the site within the freshwater marsh which is part of 
Buena Vista Lagoon. Policy 302 provides that no direct disc�g�sto the lagoon �an 
occur without approval of the

. 
Departmen.t .of Fish and Gamei�'-�Jtef:.,.,. . . • 

.. 
• ti//fhe·· 

drainage m¢gation. is�es to t�. r.pSQUrce•.ag��iesinCDP.19,1--lY>��pri .J<I9�8c;t/J�
mitig'ated llegat;ve Declaration was prese,,ted;· to the re$f,e.c�.�0res<J1Jrce ag�ncies 
(includi.ngCDF&G) for their review. No comment was rl!ceivedby any of the agencies 
(�l#di,Jg ,C',JJ..f&!J)-. That permission h� not been obtained from the Department in 
writing., Nifco111inentfiom a state agenctesconsiitutesapproval'on,'tnetrpan"ant1written 
permis"sioi{is not required Urban runoff and pollutants at this location could endanger 
plants and animal s that reside in the marsh, including the endangered clapper rails. 
Therefore, the City's decision cannot be fotmd consistentwith Policy 3-2ofthe Mellon 
LCP and substantial issue must be found.··' Policy 3�2 -Of the:M'ello.Jl':L€P. Jit:zs hien 
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Response to "Substantial Issues" 

Substantial Issues 

Issue A . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 3-9 
Substantial Issue with regard to consistency with the visual resource policies of the certified LCP. 
1. Proposed elimination of the "dusk to dawn" gate.
2. Removal of the 6' chain link fence along the southern property boundary in the

100' northern open space set back area.
3. Incorporate a public access trail within the eastern I 00' habitat setback.

Issue B . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. Page 9-10 
Public View Sheds and Corridors. 

Issue C . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ... . . Page 10-12 
Substantial Issue with regard to consistency with the visual resource policies of the certified LCP. 
Specifically: Reduce the elevation of the residence to 25'. 

Issue D . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ... . . Page 12-13 
Substantial issue with regard to consistency with the visual resource policies of the certified LCP. 
Specifically: Eliminate block as an exterior material and copper roof 

Issue E . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . Page 13-15 
Substantial Issue with regard to consistency with the public access and recreation policies of the 
certified LCP and Chapter 3 of the Coastal Act 
Specifically: Deny the applicant the installation of an electric gate on Mountain View Drive. 
Incorporate a pedestrian gate into the design. 

hsue F . . .. . .. . . . . . . . .. . .. . .. . .. . . . .. . . .. . .. . . . . .. . .. . . . . . . . .. . .. . . . . .. . .. . .. . .. . ... .. . .. . . . . .. . . . . .. Page 15-16 
The City's decision cannot be found consistent with Policy 3-2 of the Mello II LCP and substantial 
issue must be found. 
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Response to 
Findings on Substantial Issues 

RESPONSE: 

A single response is made for these three issues as they are closely related. 
The response addresses wildlife, biological, environmental, and public safety 
concerns as the reasons for rejecting these issues. 

In the three years of planning this project our objective was to balance the 
needs of public access, biological, wildlife, and public safety concerns. I 
believe that we achieved a proper balance that addresses all of these issues. 
The "substantial issues" raised by the staff report do not address the 
"conditions of development" that were agreed upon by all of the resource 
agencies on 1/22/97 and the fourteen months of work prior to that meeting. 

Wildlife, Biological, and Environmental Concerns: 

The three points at issue were discussed and resolved by all of the resource 
agencies (USF&W, CDF&G and CCC) in attendance at the 1/22/97 USF&W 
meeting, where conditions for development were established and 
documented. Of principal concern is the protection of the federally listed 
endangered California light-footed clapper rail and other sensitive fish and 
wildlife resources. Foot traffic and pets must be excluded along the 100' 
buffer area to minimize impact on these resources. The restrictions the 
policies make on access is that it should be provided without requiring 
habitat impacts. 
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The terms of this agreement are contained in the USF&W letter dated 2/13/97 
(Exhibit I) and are illustrated by the 1/27 / 
97 site plan (Exhibit J). The conditions are supported by the Biological report 
(Exhibit H) and are reiterated in the USF&W letter of 8/25/98 (Exhibit R). 

Applicable References 

USF&W Letter of 2/13/97 (Exhibit I, page 2, section 1): 

"A 100-foot buffer from the mean high water level to all structures, roads 
and fences shall be established as described in the 1-7-97 plan. The property 
owner shall make an irrevocable offer of dedication for this buffer area to the 
CDF&G. This offer should be a recorded in a standard easement document 
signed by the CDF&G and the property owner, and should include language 
that requires the offer of dedication prior to obtaining a development permit 
from the City of Carlsbad." 

USF & W Letter of 2/13/97 (Exhibit I, page 2, section 2): 

"Restoration of the 100- foot buffer area shall occur prior to development and 
shall include removal of non-native plant species and applying a native 
coastal scrub grass seed mix." 

USF&W Letter of 2/13/97 (Exhibit I, page 2, section 4): 

"Installing a 72 inch high solid perimeter fence along the west, north, and, 
east portions of project site (as described in the 1-7-97 plan) to reduce the 
likelihood of pets, such as cats, from entering the marsh." (emphasis added) 

These conditions imposed by USF&G are aimed at avoiding and/or 
minimizing potential impacts to the rail and other sensitive resources by 
restricting access by foot traffic and pets. The conditions were adopted 
based on the recommendations in the biological report of environmental 
conditions. 

Pacific Southwest Biological Services Report of 10/15/96 (Exhibit H, 
page 15, section 7.0, item 3): 
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"A Habitat Protection Fence is proposed along the 100' buffer to ensure that 
foot traffic and pets are excluded from the buffer area. This fence would be 
3-4 feet tall and may include an additional biological barrier along it ( e.g., 
Bougainvillea sp., Rosa sp., or Carissa sp.)." (emphasis added) 

The conditions were reiterated by USF & W as necessary for their 
concurrence on this project. 

USF & W Letter of 8/25/98 (Exhibit R, page 2, paragraph 2): 

"These recommendations were made part of the biological mitigation 
measures set forth in the City's mitigated Negative Declaration (ND) for CDP 
97-59/SDU 98-03. Because of this, the Service did not need to comment on
the ND when it was sent to us for review on April 6, 1998. Should any of
the biological mitigated measures incotporated into the ND as part of the
project be modified, in particular placement of a trail within the 100' buffer
area or deletion of the fencing reguirement, the Commission needs to be
aware that the Service could not concur with the issuance of the City's ND or
CDP 97-59. (emphasis added)

USF&W Letter of 8/25/98 (Exhibit R, page 2, paragraph 3): 

"It is also our understanding that you wish to install a "dusk to dawn" gating 
system for the future trail. This system would not restrict access by the public 
during daylight hours, but rather is intended to preclude access after dark and 
habitation by transients. The Service would support the use of such a system 
as such unauthorized access into the marsh and lagoon can result in impacts 
to sensitive habitats and listed species." (emphasis added) 

Section 30212 (a) Public access from the nearest public roadway to the 
shoreline and along the coast shall be provided in new development projects 
except where: 
(1) It is inconsistent with public safety, military security needs, or the

protection of fragile coastal resources. (emphasis added)

Policy 7-3 of the LCP states: "Development shall provide access and 
protect existing access consistent with the needs to protect the habitat." 
(emphasis added) 

Exhibit 24



r 

6 

Adopting any or all of these three "substantial issues," that is, 
eliminating the "dusk to dawn" gate, removing the fencing along the 
southern property boundary, and/or incorporating a public access trail, 
would run contrary to the mutual goals of avoiding and minimizing 
potential impacts on the endangered clapper rail and other sensitive 
species. 

Public Safety Concerns: 

There are compelling public safety reasons for the "dusk to dawn" gate and 
fencing. The site is adjacent to a four acre open space area (lot 3) to the 
south, rail road tracks to the east, and the Buena Vista Lagoon to the north. 
The area has been a virtual no man's land for years because of its remote 
nature and difficulty in access for policing. This has been a notorious staging 
area for drugs, alcohol, robberies, public nuisances, tagging and transients 
living in the wetlands and marshes. 

In the attached letters of support, all of the neighbors and resource agencies 
make note of the need for "dusk to dawn" gated access to the public trail 
along the Buena Vista Lagoon. 

The security of my own family is of a major concern to me. The staff report 
makes note on Page 9 paragraph one: "These proposed fences are not needed 
for security as the entire building area will be fenced." This is incorrect! 

If I am conditioned against the proposed "dusk to dawn" gate, and 
subsequent elimination of the 6' chain link fence along the entire southern 
boundary of the north open space setback, it will be quite simple for an 
intruder to jump the northern 42" fence to enter my property and home. In 
fact the northeast 100' setback fence sits directly adjacent to the residence. 
All adjacent property owners, City of Carlsbad, and USF&W are in full 
agreement of the need for these public safety measures. The accompanying 
photographs attest to the fact that all adjoining properties enjoy the same 6' 
security fencing along their respective boundaries. 

Furthennore on Page 9 paragraph one of the staff report: "In addition, such 
fences close to the lagoon and marsh may have adverse impacts on birds and 
wildlife by restricting movement in the buffer and providing perches for birds 
of prey." This is unsubstantiated rhetoric! I am conditioned to provide these 
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fences to protect the habitat from human and domestic animals intrusion into 
the lagoon and marsh. 

The property is currently conditioned to low level exterior lighting ( see 
Exhibit I, page 5): "To prevent lighting of the marsh and lagoon 
environments, the project shall include a combination of shields and low 
level lights on all outdoor lighting fixtures."). The use of security lights to 
further warn my family of intruders is precluded. This increases the need for 
"dusk to dawn" access gate and fencing. 

Conclusion: Through the recommendation of the Pacific Southwest 
Biological Services study, the respective resource agencies (including the 
CCC) conditioned the site to include 6' fencing along all three property
boundaries.

1) The eastern 100' wildlife habitat setback area has been designated as a
nesting area to the federally listed endangered California light-footed
clapper rail. The introduction of humans or animals into this area is
strictly conditioned by USF&W and supported by Pacific Biological
Services report. Additionally, Section 30212 (a) addresses the protection
of fragile coastal resources which this wildlife habitat setback clearly
constitutes.

2) The northern 100' wildlife setback along the southern shore of the Buena
Vista Lagoon incorporates a 25' public access trail. This trail ends just
l 00' from the marsh wildlife habitat at a cul de sac lookout. Public access
is fully maintained along the southern shore of the Buena Vista Lagoon.
The eastern marsh and the rail road "right of way" prevents travel to the
east along this trail. Public access to the beach and the coast highway is
maintained along the four acre open space (lot #3) adjacent to the
property.

3) The southern boundary fence should extend all the way into the lagoon to
prevent domestic animals from entering the lagoon habitat. This is a
public safety measure enjoyed by all adjacent properties, and restricts
public access during the night hours.

Exhibit 24



r-

8 

4) The "dusk to dawn" gate allows public access along the public trail during
the daylight hours. It will be triggered by a solenoid that electronically
closes the gate when the sllll goes down, and reopens it at first light.

5) The security of fencing the entire southern bolllldary, combined with a
dawn to dusk gate, still offers public access during the day. As a balance
it provides safety to my family and to the environment at night.

6) The cited (Ref. CDP#6-95-l 59/Cade) decision that regulating hours of
beach access along property fronting the Agua Hedionda Lagoon through a
time lock gate is inapplicable to this project. The Agua Hedionda Lagoon is a
completely different watershed than the Buena Vista Lagoon and the two can
not be compared. The Cade decision dealt with a property that did not share
the environmental, public safety, and wildlife issues that the Buena Vista
Lagoon site does. The Agua Hedionda Lagoon is a public use watershed
where watersports are allowed on the lagoon. Humans and pets are pennitted
in the watershed. The Buena Vista Lagoon is designated as a wildlife habitat,
and public use is prohibited. Furthermore the Cade access trail is used by the
public to ingress/egress the adjoining properties, whereas the Buena Vista
site does not. Finally because of the remote nature of the Buena Vista site,
and its history of transient and gang related crime, the public safety issues
are compelling enough to pennit a "dawn to dusk" gate. The Cade property
is surrollllded by condominiums to the east and a restaurant to the west and
does not present these same public safety concerns. The house is sited 20'
above the public access trail.

The conditions set forth in the 2/13/97 USF&W letter strikes a good balance 
in terms of the wildlife, environmental, public access, and public safety 
concerns. 

I ask the Commissioners to find that the "dusk to dawn" public access 
gate and the fencing along the southern property boundary to concur 
with the "conditions of development" found in the USF&W letters dated 
2/13/97 and 8/25/98. These conditions provide public access yet protect 
the endangered light footed clapper rail and other sensitive natural 
resources from foot traffic and domestic pets. This additionally provides 
security to area residents. I further ask the Commissioners to find that a 
public access trail within the eastern 100' habitat setback would be 
detrimental to this sensitive wildlife habitat. 
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I ask the Commissioners to find no "substantial issue" with regard to 

consistency with the public access and recreation policies of the certified 

LCP and Chapter 3 of the Coastal Act. 

RESPONSE: 

The property and siting of the home do not, in fact, interfere with any public 
views to the ocean. 

The Carlsbad Municipal Code 21.204.100 section C states: "Ocean views, 
buildings, structures, and landscaping will be so located as to preserve to the 
degree feasible any ocean views as may be visible from the nearest public 
street." 

The site is located at an elevation of 12' MSL. The railroad tracks are at 
elevation 18'and the Pacific Coast Highway (PCH) sits at an elevation of 6' 
MSL. I have attached a southern, western, and northern photograph taken 
from the PCH for your review. 

The western photo of the bicyclists best illustrates the perspective that the site 
does not block any public views. The site sits directly to the west of the 
bicyclists. Because the railroad tracks sit at a higher elevation (18 msl) the 
only view corridor to the west is of the sky. 

The southern perspective looking from Oceanside is blocked by Tules, 
although parts of the lagoon are still visible in the view shed. The residence 
sits to the south of the lagoon so this coastal view is not impacted. 

The northern perspective is a much higher elevation, yet the photo illustrates 
you can not even see the residence from the highway. The view corridor 
through the open space and ocean on lot three is unobstructed as the 
residence is tucked along the northeastern portion of the property The eastern 
part of the lagoon watershed is not visible from this perspective. 
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There are no ocean view sheds or corridors compromised. We were 
conditioned to 100' setbacks on both our northern and eastern property lines. 
Although Lot A contains 1.9 acres, setback conditions have reduced the site 
to a 0.43 acre building envelope. The enclosed site plan illustrates the 
"clustering" of the property. The residence foot print is only 3,060 feet 
within a seven acre open space! 

I ask the Commissioners to fmd that no substantial issues exist with 
regard to with the visual resource policies of the LCP as the siting does 
not adversely effect public coastal views. 

RESPONSE: 

The Carlsbad Municipal Code 21.10. 020 regulates building height in this 
R-1 zone. Single family residences on lots with a lot area of twenty thousand
square feet or greater and within the R-1 zone and specifying a -20 or greater
area zoning symbol shall not exceed thirty five feet and three stories with a
minimum roof pitch of 3: 12 provided.

This plan is in full compliance with the LCP and the local zoning 
requirements. The height of the main residence is 30 feet and the height of 
the guest quarters at 33'1" is well below the maximum allowed. Only the 
peak of the hip roof reaches a 33' l" height. The bulk of the structure (below 
the top plate) is below 28'. 

The attached photographs testify to the height and architecture of the 
surrounding properties to the west, south, and north. All of the surrounding 
properties are built on hillsides. Their roof lines are at the same height or 
higher than we are proposing. Consequently the project is not out of 
character with the setting of the surrounding lagoon environment. 

In the siting of the residence one of our main goals was to preserve coastal 
views along the Pacific Coast Highway. The stated "Scenic Preservation 
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Protection Zone. Policy 8-1 of the City's LCP provides that the Scenic 
Preservation Overlay Zone should be applied where necessary to assure the 
maintenance of existing views and panoramas, which requires that sites be 
evaluated for potential public views that should be preserved and enhanced." 
This area of the city has not been implemented into the Scenic Preservation 
Overlay Zone. The only portion of the city that has been adopted to include 
this zoning ordinance is the El Camino Real Corridor. Therefore the Scenic 
Preservation Overlay Zone is inapplicable to CDP-97-59. 

The residence does not block coastal views from any part of the Coast 
Highway. The public view from the closest street, PCH, is not obstructed by 
the building. 

The view directly to the west is blocked by cattails and the railroad tracks 
which sits at a much higher elevation than the site. The view looking south 
from Oceanside is blocked by cattails and the railroad track as well. 
Although there is a small window of the lagoon from this southern 
perspective, the residence sits directly to the south of the lagoon so the view 
corridor to the lagoon and ocean is not effected. The view looking 
northwest :from Carlsbad to the ocean, across the lot #3 open space, and the 
lagoon is unaffected because the residence is sited at the most northeastern 
portion of the lot. In fact the site can not be seen from this perspective due to 
the blockage of trees and the pump station. Please refer to the attached 
photographs. 

I have attached a letter of support from Melvin McGee, MDM attesting to 
these facts. Mr. McGee was the managing director of our architecture design 
team and was an associate with Rob Wellington Quigley for over ten years. 
Mr. Quigley designed the Solana Beach train station and the proposed San 
Diego Downtown Public Library. 

Additionally, I have attached a letter of support fonn Mr. Steve Adams of the 
Adams Design Group who is the consulting landscape architect attesting to 
our concern of preserving public views. 

The statement on page 6 paragraph one of the staff report: "Additionally the 
California Department of Fish and Game has indicated that structures this 
high at this location could discourage shore and migrating birds from visiting 
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the area, or act as "predator perches" affecting sensitive avian species in this 
area.'' 
This statement is unsubstantiated conjecture and is not supported by any 
biological reports. I seriously doubt that a difference of an eight foot roof 
height would support this statement. 

The issue of building height was not raised by the CCC, (nor any of the other 
resource agencies), during the review process until August 28, 1998 when 
the staff report was made public. Ironically this was not cited in the original 
appeal dated 7/27/98. 

I ask that the commissioners find no substantial issues with regard to 
consistency with the visual resource policies of the LCP as to the height 

of the proposed residence. 

RESPONSE: 

The Carlsbad Municipal Code 21.204 .100 section B states the requirements 
for Appearance: "Buildings and structures will be so located on the site as to 
create a generally creative appearance and be agreeably related to 
surrounding development and the natural environment." 

A team of four talented professionals spent over two years designing this 
residence. Our "mission statement" was to create a home that was 
environmentally balanced to the site, yet would offer integrity to the coastal 
elements. The amount of time that went into the research of materials alone 
was phenomenal! 

The Carlsbad Planning Commission unanimously approved CDP-97-59. 
There were no comments made any of the neighbors, in fact they are all in 
support of the proposed architecture. Please refer to the attached letters of 
support. 

Exhibit 24



r 

l 

r 

13 

The exterior material we finally chose was a sandstone 12 inch block that is 
lightly sandblasted to soften its appearance. The color and matrix of the 
material is of earth tones that will blend into the environment. Many of Frank 
Lloyd Wright's greatest homes used the incredible simple symmetry of block. 

Cooper roofs date back to the earliest examples of shelter. The natural patina 
that "ages" with the elements is timeless. There is probably no other roofing 
material that will blend and age into this unique setting than a copper roof. 

Many buildings in the vicinity have employed block and copper materials in 
their construction. I have enclosed photographs of the Carlsbad train station 
and a recently completed residence in Del Mar that combine the elements of 
block and the beautiful patina of a natural copper roof. There is also a recent 
example of the Walmart building (simulated copper) on the eastern watershed 
of the lagoon. The city of Carlsbad recently completed a new restroom 
facility at Tamarack Beach which is block with copper roof. 

I ask the Commissioners to find no substantial issues with regard to 
consistency with the visual resource policies of the LCP as to the use of 
sandstone block and copper roofmg. 

RESPONSE: 

My property is accessed off an easement from Mountain View Drive. This 
easement and the open space (lot 3) is owned by "The Beach Homeowners 
Association". 

The easement is utilized by police, fire, and maintenance crews for access to 
the beach via lot #3 open space. (see site map). There is currently a locked 
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chain link gate at Mountain View and has been in place since the 1960's.
There is public access to this open space from three points:

a. From the west it is accessed from the beach, via a public beach access
from Ocean St.

b. From the east there is a pathway that leads across the railroad tracks to the
Coast Highway.

c. From the south, adjacent to the locked gate, is a tennis court and public
access is obtained just to the east of that tennis court.

It is incorrect to state that" that replacement of the existing manual gate with
a new electric gate will give the impression that this area is private which
could further limit access by the public, inconsistent with the Coastal Act and
the LCP. This gate has been here for nearly forty years, and public access is
maintained directly to the east of the adjacent tennis courts.

Section 30212 (a) Public access from the nearest public roadway to the
shoreline and along the coast shall be provided in new development
projects except where: (3) Dedicated accesswav shall not be required to
be opened to public use until a public agency of private association
agrees to accept responsibility for maintenance and liability of the
accesswav. (emphasis added)

The open space (lot 3) was dedicated on August 15, 1984, albeit no
public agency or private association has agreed to accept the dedication.
Consequently the open space cannot be required for public use.

The intent of this condition by staff is to incorporate a pedestrian gate into the
electric gate plan. Because I do not own nor control the property at Mountain
View, I cannot be conditioned to construct a pedestrian gate. I have offered
to pay for the installation of an electric gate because it will simplify the
accessibility to my residence. The Beach Homeowners Association have
agreed to my request because it will allow the Carlsbad Police Department,
and San Diego Sheriffs Department to better patrol the open space, beach and
railroad tracks. In my past dealings with The Beach HOA they have
consistently denied every request I have made. In fact they recently denied a
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request to execute a standard Carlsbad Municipal Water District utility 
easement. They are aware of Section 30212 (a) 3. 

If the CCC would like to gain permission from "The Beach" Homeowners 
Association for a pedestrian gate, I would be more than happy to incorporate 
it into my site plan. 

I ask the Commissioners to find no substantial issues as to a the 

proposed fencing and gating plans in that it would not affect public 

access in a manner consistent with public access and recreational policies 

of the certified LCP and Chapter 3 of the Coastal Act. 

Response: In the development of our plan, one of the key design criteria was 
to maintain the integrity of the environment and its impact to the Buena Vista 
Lagoon. I am an active member of the Buena Vista Lagoon Foundation, and 
have been instrumental in negotiating the RFP and management plan currently 
underway with the respective resource agencies. 

A site specific report prepared by Pacific Southwest Biological Service was 
prepared for the site. In that report PSBS identified all mitigation measures 
needed to avoid increased runoff and soil erosion. Part of those mitigation 
measures were 100' setbacks on the northern and eastern boundaries of the 
property. Because of the nature of the sandy soil these setbacks would offer 
ample protection to the lagoon from urban nm off. 

The site is generally flat, except for the access easement off of Mountain 
View Drive. This easement was the only place susceptible to accelerated 
erosion. Although this was not identified in the report we elected to place 
decomposed granite along the easement in lieu of concrete or asphalt to 
minimize the potential for erosion. Additionally very little hardscape is 
proposed around the site. This would help maintain the natural integrity of 
the environment as well. 

Our site plan proposes a sedimentation catch basin. A Fossil Filter is 
incorporated in the design to further control possible contamination. 
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Policy 3-2 provides that no direct discharges to the lagoon can occur without 
approval of the Department of Fish and Gatne. 

In the Mitigated Negative Declaration resource agency review period of 3-1 
CDF&G did not comment as to the sedimentation catch basin or other 
mitigation efforts that address accelerated soil erosion. Written permission 
from CDF&G is not required. 

I ask that the Commissioners fmd no "substantial issues" be found as to 
Policy 3-2 of the Mello II LCP . 

Exhibit 24



PROPERTY PHOTOGRAPHS 

Exhibit 24



I
Looking North @ Eastern I 00' Wildlife Habitat. 

Looking West Along Coastal Access Trail

"Pedestrian Path"
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Looking West Directly at Site. 

Coast HWY 3MSL 

Building Site l2MSL 

No Public Views are Blocked 

Building Site Here 
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Looking South - Truck is on Site Project 
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''The Beach

Looking South from Oceanside on Coast 

Highway 101. NO COASTAL VfEWS 

BLOCKED. 
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Solana Beach Train Station 
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Copper Roof & Block Construction in Del Mar.

North Carlsbad Beach Facility Concrete Block & 

Copper Roof. 
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Transient Camps Adjacent to Marsh 
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Looking South on "The Beach HOA" Easement 
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AUG-27-98 THU 16:38 CITY OF CARLSBAD COMM DE FAX NO. 4380894 P. 02

City of Carlsbad 
■#lbJ,ie■11l·l·i4·iiliihii,ii

August 27. 1998 

Rusty Areias. Chairman 
California Coastal Commission 
311 J Camino Del Rio North, Suite 200 
San Die&o, CA 92108-1'71.S 

RE: California Coastal Comm�sion Appeal #A-6-98-98 

Dear Mr. Areias: 

The California Coastal Commission appeal of the Levy Residence and Sccwd Dwelling Unit along Buena 
Vista Lagoon appears to be based upon two jncorrect "substantial issues" fmdinW: as discussed below: 

Access to the subject property 
The CoQStal Commission mi:tr� position is that there is no Commission approved access to lhc subject 
property. 

City review of any lot line adjustments includes a review of all casements on The subject property as well as 
on property that serves lo provide access and utilities. OUr records show that lot #3, �jacent and ro the 
south of the subject property is e11cumbered by a number of casements. Of panicular importance is a 40 
foot wide private easement from Mountain View Dri"e aero� lot #j to lhc subject propeny for ingress. 
egn��. :i.treet improvements, drainage and utilities. This easement Willi recorded on August 2, 1984. On 
August 7. 1984 an irrevocable offer to dedicate a public access casement and declaration of restrictions in 
favor of the C.alifomia Coastal Comn1�iun was recorded. There is no record of II subordination agreement 
affecting the access rights to the subject property. Therefore, when the City reviewed the lot line 
adjustment, access requiremerm were satisfied. Our codes do not allow us to create "land locked" parcels. 
(see attached adjusbnent plat and ponion of the title report) 

h should be noted that other private access easements to the subject propeny have existed since at least 
197 J and that the Cities of Carlsbad and Oceani:ide also have access and maintenance easements across lot 
#3. 

Your staff"s ;appeal indicatc:i. concern that the siting of the road to the subject property should he in the least 
environmentally damaaing alignment. In fact. that wa,; :1 consideration in the City's review oflhc coastal 
development permit (CDP). The proposed road. located in the 40 ft. easement is currently occupied by a 
maintenance road. The location of the 11ccess road was fully reviewed by the appropriate state and federal 
rcsoun:e ag.encics. Yuu should note that the location of the public access easemt:nt that the Coastal 
Commission holds is in a sloped and t!'nvironmentally sensitive area. 

Legality of the lot 
Tht: Coastal Commission staff's interpretation j9 that a coastal dcvelupmmt pmnit (CDP) was required for 
the lot line adjustment (ADJ 471) processed upon the subject property in October. 1997. 

The City did not require a CDP for this specific lot line adjustment for the following reasons: 
The subject lot line adjustment, modified the lot Imes between Mr. Lcvy·s two existing legal lots which 
front along Buena Vista Lagoon. but did not result in the creation of a greater number of �els, gtellter 
total lot acreage, or a �ter intensity of development th1111 existed prior to the Jot Jine adjustment. 

207� La fl'almas Dr. • Carlsbad. CA 92009-1576 • (760) 439-1161 • FAX (760) 438·0894 
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AUG-27-98 THU 16:39 CITY OF CARLSBAD COMM DE FAX NO. 4380894 P. 03

Pur..uiint to Section 21 .20 l .030 of the Carlsbad Municipal Code ( CMC), "any appli�ant wishing to 
undertake a development (defined in Section 21.04.107) in the coastal zune shall obtain a coastal 
development permit... Section 21.20 l. ! 07 uf the CMC sp«ifies that ''Development in the coai;tal zone 
includes .i subdivision pursuant to the Subdivision Map Act (commencing with Section 66410 of the 
Government Code)". Subsection 664l2(d) of the California Government Couc specifies that the 
Subdivision Map Act shall be inapplicable to "a lot line adjustment between two or more existing adjacent 
p�d:s, where the land taken from one parcel is added to an adjacent parcel. and where a greater number of 
parcels tban originally ex�ed is not thereby created"'. In that the Subdivision Map Act clearly doc!; not 
apply to Mr. Levy's lot lin1.: adjustment. it does not Qualify a� "development'' in the coastal zone and 
therefore did not require a coastal development permit. Please be reminded that this is consistent with the 
Supreme Coun fmding in I .aodgate, lnc. v,. California Coastal Commission 17 Cal 4"' l 006 ( 1998). 

Also puTSuant to PRC §30106 and CMC §21.04.107, the su�ject lot line adjustment in 1997 did not 
qualify as .. Development" because it did not change the den�ity or intensity of the use of the Jand, it did not 
involve any construction or modification of the land and by itself it did not and could not affect public 
access. 

You sl,uuld note that me City shared the Cornmission's concerns a.bout the developability of the subjc,t 
property because of its proximity to the wetlands. To ensure sensitivity and compatibility, the City rezoned 
the two existjpg lfgal parcel" to R-1 ·30.000 (30,000 sq. ft. minimum lot size) in 1986. The rezoning wa" 
al:io a LCP amcndmen1 that clearly Showed the two parcels and that was approved by the Commission. 
The Commission also accepted the LCP mning map in 1996 when CDP jurisdiction was transferred to the 
City. 

Based on the above. it appears that there are no substAntial issues llSSOCiatcd with the City's approval of 
CDP 97-59. The project fully complies with all policivs and provisions of the Cicy of Carlsbad's Mello 11 
LCP segment. 

Sincerely, 

MICHAEL J. HOLZMILLER 
Planning Director 

ATTACHMENTS 

c: Carlsbad Mayor and Council M1;."1Ilbers 
City Manager 
Assistant Plannin2 Director 
Assistant City Attorney, Rudolf 
Principal Planner. Chris DeCcrbo 
John Levy 
Deborah L1:e, Deputy Director for South Coast
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AUG-27-98 THU 16:39 CITY OF CARLSBAD COMM DE FAX NO. 4380894 

Poliey No. 

Page' 

982430 • 05 

SCHEDlIT.£ B (CONT.) 

Pa.rt I'.: 

RECORDED: 

AFFZCTS: 

DRCY DITH TANMI.a 

(Al n«mESS AllD KGRESS 

UO THE COltSTR.Ut:TIOB. INSTALLATION. RliPt.ACEMENT. 

REPAIR. MJlINT'.ftNARCE .ANP t7SE OF ROADS AND STREETS . »m

(Cl 'I'll£ COBSTR'CJ'CTION, IBSTAI.I,ATION, REPAIR, 

SIN'I'ENANCE AND OSE OF ONJ:lEJlGRODNX) LI�S, WIRES. 

MJUlltS, P:CPEI.%NSS, CORDOI'TS, CABLES AlW FACILITIES FOR 

'CTILITY ptJ]UIOSES Arm USES. tNCUJDING, BOT NOT IiIMITED 
TO SBWEll, WATER, GAS, POWER.. TELEPHONE ANO TELEVJ:S.ION 

ADGt7ST 1, 1,75 AS FILE NO. 75-202�37, OFFICJ:AL 

RECORDS 
"l'7tt ROtn'E AFFEc:TS A POKTION OF SAID PARCELS 2 AND 3 A.'3 

l\:IOU FULLY DESc:IlIBED D1 SAID OOt:CMEm' 

AC 22 . AN U.SEMDT »'OR THE t'CRPOSS SHOWN BEI.OW AND RIGHTS INCII>Em'A:.. THF.RETO AS 

SHOWN ON MAP OF SA.IO TRACT. 

EASEMD1T 
pt!JU,OSE: 

AFFECTS: 

ACCESS EASEMENT TO MAINTAIN J:JRllDG£ i'AC::::LITISS 

LOT 3 OF MAP RO. 11007 

AD 23 . AN V.SEMENT FOR THE PURPOSE SHOWN SEI.OW »ID RIGHTS INC.I.DENT.Ar. THERETO AS 
SHOWN ON MAP OF SAID TRAC'!'. 

PURPOSE: 

AF!'EC'!'S: 
"PROPOSU, PTL.T'IJ'ATE ROAD EASEMENT" 
LOT 3 OF� N'O. 1�007 

AE Z-i . AN £.ASEMEll'!' FOR THE PUR.POSE SHOW BELOW A.Ml R.IGHTS INCIDENTAL THERETO AS 
SE':' Il'ORTH IN A OOCCMEltt 

GRANTEO TO: 

PURPOSE; 

UCORPEO: 

AFFEC:-S: 

.NATIVE Stll'l INVESTSNT GROUP. A CALIFORNIA LimTED 
PARTNERSHZP 

INGRESS ANI> EGRESS, STREET IMPROVEMENTS, ORAI�E ANO 
CT:ILITI:ES 

AC'GUST 2, 1984 AS n'.LE NO. 84•2j425S, OFFICIAL 

RECORDS 
THE R.OOTE AFFBCTS A POR.TI01' OF SAID PARCELS 2 AND J AS 
MORE Fm.LY DESCRIBED IN SAZl) Doct71!5ENT 

AF 2S. All !RUVOCMLE OFFElt TO DEDICATE PUBLIC ACCESS EASEMENT Alm I)ECLARA'l'l.ON OF 

CLT.t1AC - 11110,a 

RBSTRICTIONS, DATED AUG'C'ST 7, 1984 BY AND BE'NED RA'l'IVE Stm'-CAREW, a 
General Pattnership, � THE CALIFORNU COASTAL COHMISSION, UPON THE TERMS, 
COVENANTS AND CONDITIONS COlttJUl!IED nlli:REI:N, RECORDEO AUGUST 1.S. J.9H AS 
FILE NO. 84-309&,s, OFFXCllL RECORDS. 
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AUG-27-98 THU 16:38 CITY OF CARLSBAD COMM DE FAX NO. 4380894 P. 01

- DATE:

- TIME SENT:

TO:

COMPANY:

PHONE#: 

FAX#: 

City of Carlsbad -- · --
■,eo;,;;;g;;.za-auo,taH•

FAX TRANSMITTAL 

8· 27-?8 NUMBER OF PAGES BF.TNG TRANSMITTED: 

(INCLUDING FAX TRANSMITTAL) 

:John Le� FROM: Chrr� !Je(ey-bo 
DEPT: PLANNING 

7�0 931- '1-.00 '1 PHONE#: (760) 438-1161 ext. q,t..f4 5

,,oq31 - ',o aq FAX#: (760) 438-0894

SPECIAL INSTRUCTIONS: 

2075 Las Palmas Dr.• Carlab�d, CA 92009·H57f5 • (760) 431M161 • FAX (760) 438-0894
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City of Carlsbad 
· ■•bhkN•IIJ,fW½&N•1i

August 14, 1998 

Council Member Christine Kehoe 
Galifomia Coastal Commission 
202 C Street. MS lOA 
San Diego, CA 92101 

SUBJECT: CALIFORNIA COASTAL COMMISSION APP.EAL #A-6-98-98 

Dear Christine: 

I received a telephone call from Mr. John Levy, who recently processed and was granted 
approval of a Coastal Development Permit (CDP 97-59) by tbe City of Carlsbad to develop 11 
single family residence and a 2nd dwelling unit (granny flat) upon a legal lot adjacent to Buena 
Vim Lagoon. Mr. Levy inmrmed me that on behalf of the California Coastal Commission 
(CCC), you have filed an appeal of this permit. I have been apprised of this project by my staff. 
lt appears that Mr. Levy has diligently worked with California Coutal Commission staff as well 
as the California Department of Fish and Game and U.S. rish and Wildlife Service (USF&W) 
for in excess of three years to resolve all project issues. In ligbt of these on-going good faith 
efforts of Mr. Levy to negotiate with and reach cone� uo bis project de5ign with these 
Swc and Fedc:ral n:suurcc a&cucies. I am surprised by your appeal. 

I have enclosed documentation of Mr. Levy's efforts to process this project through to resolution 
for your review. This documenwion includes: 

l) Copy of the October 26, 1995 memo to the CCC requesting a rcvi� oftbe initial proposed
site plan;

2) Copy of April 9. 1996 letta" from USF&W indicating that CCC was an active participant in
negotiating proj� desien and required mitigation;

3) Copy of February 6, 1997 memo to CCC staff with copies of the proposed Adjustment
Ptats/Cc:rtificate of compliance; and a

4) Copy of February 13, 1997 letter from USF&.W indicating that CCC was involved in
establishine the conditions of approval from the resource agencies for the site plan.

There are other numerous documents, but I beliC'lle that thc::sc clearly provide evidence of the 
diligent efforts by Mr. Levy to achieve concwrence from the respective State and Federal 
agencies regarding his project. The project as designed and conditioned (through CDP 97-59) is 
consistent with the project that was conceptually approved by these agencies. 

The aforementioned project appeal •usses w.,eral project issues including: (1} the legality of 
the subject lots; (2) project access; and (3) whether lbe lot line adjusoncnt on the :;ubj� 
property (MS 471) required a Coastal Development Permit. A review of project documentation 
and records reveals the following: 

1200 Carlsbad Village Drive• Cansbad. CA 92008-1989 • {619) 434-2830 • FAX (619) 720-9461 
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United States Department of the Interior 

FISH AND WILDLlFE SERVICE 

Robert O. Sukup 
The Sea Bright Company 
4322 Sea Bright Place 
Carlsbad, California 92008 

Ecological Services 
Carlsbad Field Office 

2730 Loker Avenue West 
Carlsbad, California 92008 

February 13, 1997 

Re: Revised conceptual development plan,. dated January 27, 1997 for 
the property located immediately south and east of the Buena 
Vista Lagoon mouth, San Diego County, California . 

.,, 

Dear Mr. Sukup: 

The U.S. Fish and Wildlife Service (Service) has reviewed your 
revised, conceptual blue-lined plan, dated January 27, 1997 (l-7-97 
Plan) to construct two single family homes, driveway, parameter fence, 
and setbacks on the property located irmnediately south and east of the 
Buena Vista Lagoon (Lagoon) mouth. Your 1-7-97 Plan was prepared in 
response to our.avoidance, minimization, and mitigation 
recormnendations regarding potential impacts to the federally listed 
endangered California light-footed clapper rail (Rallus longirostris 

obsoletus) (rail) and other sensitive biological resources discussed in 
previous correspondence with you. Correspondence includes a Service 
letter addressed to you, dated April 9, 1997 (Attachment 1), a 
document titled "Biological Report of Environmental Conditions at a 
Site Adjacent to Buena Vista Lagoon, -Carlsbad, CA:prepared by Pacific 
Southwest Biological Services and dated October 15, 1997 (Biological 
Report), and an office meeting on January 22, 1997 with you, John Levy 
(your client), Tim Dillingham of the California Department of Fish and 
Game (CDF&G), and Bill Ponder of the California Coastal Commission 
(CCC) and Martin Kenney and Jeff Manning of the Service.

The Service's primary concern and mandate is the protection of fish 
and wildlife resources and their habitats. A priority of the Fish and 
Wildlife Service (Service) is to provide cormnents on any public 
notices issued for a Federal permit or license affecting the nation's 
waters (e.g., Clean Water Act, Section 404 and River and Harbor Act of 
1899, Section 10). The Service is also responsible for administering 
the Endangered Species Act of 1973, as amended (ESA). 
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The Service has concerns regarding the future ecological viability of 
the proposed 100 foot buffer areas that you wouldbe required to 
restore to native coastal scrub. In past correspondence with you, the 
Service recommended that you explore options to have a resource agency 
or a non-profit, conservation organization manage the area once you 
have complied with any restoration requirements. During a February 6, 
1997 telephone conversion with Mr. Levy, Mr. Manning explained that an 
irrevocable offer of dedication for the 100 foot buffer areas 
described in the 1-7-97 Plan be made to the CDF&G by the property 
owner. 

The Service is also aware of a project proposed by the City of 
Oceanside to reconstruct the weir at the mouth of Buena Vista Lagoon 
approximately 200 feet from your project boundary. The proposed weir 
project may alter the elevation of the water and the shoreline 
contours of Lagoon. The Service recommends that you should consult 
with the City of Oceanside to identify potential conflicts between the 
City's proposed project and yours. 

The Service would concur with a final version of the l-7-97 Plan given 
the following measures are incorporated into the final development 
plan to avoid and/or minimize potential impacts to the rail and other 
sensitive.fish and wildlife resources: 

1. A 100-foot buffer from the mean high water level to all structures,
roads, and fertces shall be established as described in the 1-7-97
Plan. The property owner shall make an irrevocable offer of
dedication for this buffer area to the CDF&G. This offer should be
recorded in a standard easement document signed by the CDF&G and the
property owner, and should include language that requires the offer
of dedi�ation prior to obtaining a development permit from the City
of Carlsbad.

2. Restoration of the 100-foot buffer area shall occur prior
development and shall include removal of non-native plant species
and applying a native coastal scrub grass seed mix.

3. Grading the slope of the property and/or constructing barriers along
the parameter of the property to prevent urban runoff containing
herbicides, insecticides, and pesticides from draining into the
marsh and the Lagoon.

4. Installing a 72 inch high solid parameter fence along the west,

north, and, east portions of project site (as described in the 1-7-
97 Plan) to reduce the likelihood of pets, such as cats, from
entering the marsh.
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s. To prevent lighting of the marsh and lagoon environments, the 

3 

project shall include a combination of shields- and low level lights 
on all outdoor lighting fixtures. 

We appreciate the opportunity to comment on your project and your 
cooperation in modifying your project to avoid and minimize adverse 
effects to sensitive wildlife and habitats utilized by them. Since 
your Plan for this development are still conceptual in nature, the 
Service reserves the right to make additional comments regarding this 
development in the future. You should be aware that your proposed 
development will be subject to the review of the City of Carlsbad, 
City of Oceanside, CCC, and CDF&G. These entities may require 
additional requirements beyond what is identified in this letter. If 
you have any questions regarding these comments, please contact Jeff 
Manning of this office at (619) 431-9440. 

Sincerely, 

���C---
1
�a� Kobetich
Field Supervisor 

cc: * Corps Regulatory, San Diego Office, CA (Attn: David Zoutendyke) 
* CDF&:G, Long Beach, CA (Attn: Tim Dillingham)
* EPA, Region 9, San Fran., CA (Attn: Harriet Hill/Becky Tuden)
* California Coastal Commission, SD, CA (Attn: Bill Ponder)
* City of Carlsbad, CA {Attn: Diane Vanleggelo, Planning

Department and Peter Weiss, Engineering Department) 
* City of Oceanside, CA (Attn: Micheal Holzmiller, Planning Dir.)

Exhibit 24



United States Department of the Interior 

FISH AND WILDLIFE SERVICE 

Mr. John C. Levy, Jr. 
REFLEX Corporation 
1825 Aston Avenue 
Carlsbad, California 92008 

Ecological Services 
Carlsbad Field Office 

2730 Loker Avenue West 

Carlsbad, California 92008 

Re: City of Carlsbad Coastal Development Pennit 97-59 

Dear Mr. Levy: 

AUG 25 1998 

The U.S. Fish and Wildlife Service (Service) is in receipt of your letter dated August 21, 1998, 
regarding our comments on Coastal Development Permit (CDP) 91-59 presented in a letter to 
Robert 0. Sukup on February 13, 1998. It is my understanding from your letter and phone 
conversation with Julie M. Vanderwier this morning that the California Coastal Commission 
(Commission) is appealing the City's issuance of this CDP on a number of issues, at least two of 
which were conditions set forth by the Service in our February letter. These include: 

• Establishment of a 100-foot buffer from the mean high water level to all structures, roads,
and fences as described in the January 7, 1997 plan. The property owner shall make an
irrevocable offer of dedication (IOD) for this buffer area to the California Department of
Fish and Game (Department). The IOD should be recorded in a standard easement
document signed by the Department and the property owner, and should include language
that requires the IOD to be obtained prior to the receipt of a development permit from the
City.

• Installation of a 72-inch high perimeter fence along the western, northern, and eastern
portions of the project sites as described in the January 7, 1997 plan to reduce the
likelihood of pets, particularly cats, entering the marsh.

AJso, the Service included these conditions: 

• Slope grading for the property ar:id/or construction of barriers along the perimeter of the
property be conducted so as to prevent urban runoff from draining into the marsh and
Buena Vista Lagoon.

• Restoration of the 100-foot buffer areas prior to development which will include the
removal of non-native plant species and application of a coastal sage scrub-native
grassland seed mix.
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Mr. John C. Levy, Jr. 

• Incorporation ofa combination of shields and low-level lights on its outdoor lighting
fixtures to prevent unnatural lighting of the marsh and lagoon eJIVironments.

2 

These recommendations were made part of the biological mitigation measures set forth in the 
City's mitigated Negative Declaration (ND) for CDP 97-59/SDU 98--03. Because of this, the 
Service did not need to comment on the ND when it was sent to us for review on April 6� 1998. 
Should any of the biological mitigation measures incorporated into the ND as part of project 
approval be modified, in particular placement of a trail within the 100-foot buff'er area or deletion 
of the fencing requirement, the Commission needs to be aware that the Service could not concur 
with the issuance of the City's ND or CDP 97-59. 

It is also our understanding that you wish to install a "dusk to dawn" gating system for the future 
trail. This system would not restrict access by the public during daylight hours, but rather is 
intended to preclude access after dark and habitation by transients. The Service would support 
tho use of such a system as such unauthorized access into the marsh and lagoon can result in 
impacts to sensitive habitats and listed species. 

If you have any questions regarding the contents of this letter, please call Julie M. Vanderwier of 
my staff at (760) 431-9440. 

Sincerely>

cc: Chris DeCerbo, City of Carlsbad 
Tim Dillingham, CaJifomia Department of Fish and Game 
Bill Ponder, California Coastal Commission 

fir� 
eth S. Stevens 

ty Field Office Supervisor 
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24 August 1998 

MELVIN-DALTON McGEE 

ARCHITECT 

California Coastal Commission 

Dear Coastal Commissioners, 

I am writing in regard to the proposed John C. Levy residence on the Buena Vista 
Lagoon in Carlsbad, California. 

I appreciate the opportunity of being the Architect for this project. I was selected by 
Mr. Levy in part for my 10 years as an architect with Rob Wellington Quigley, FAIA, 
and for my numerous design awards. Mr. Levy has insisted that the project be of 
the highest quality in design and construction. 

The residence is designed as a direct response to its unique setting. The siting, 
massing and choice of materials were all carefully considered to complement the 
natural setting and to minimize impcid on the site. The site configuration was a 
result of multi-agency collaboration, including the Coastal Commission, City of 
Carlsbad and Fish and Wildlife Service. 

Unlike most residential properties, this site incorporates a significant amount of 
dedicated open space around every side of the property. The remaining limited 
building area restricts any view imped to a minimum. The main residence is raised 
four feet above grade, to minimize possible adverse affects from potential hundred 
year flooding. The roof height (30 feet) is well below the maximum 35 feet 
permitted. The key concept of the design is to create interior spaces that relate to 
the lagoon. Lowering the height of the structure would negatively imped the 
interior spaces making them feel proportionately too low for the floor area. The 
plan is multi-storied to preserve the remaining lot area for landscape area. 

1 530 WEST LEWIS STREET 

SAN DIEGO CALIFORNIA 92103 

PHONE: 619-299-9111 

FACSIMILE: 619-260-111 2 
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The height of the guest quarters, also, is below the maximum allowed. Only the
peak of the hip roof reaches a 33 foot -i 1 inch height. The bulk of the structure
(below the top plate) is below 28 feet.

Materials for the project were selected for their suitability to withstand the relatively
harsh seaside environment while maintaining their inherent natural appearance.
The sand-colored concrete block is a natural finish material. Its variegated
aggregate evokes the surrounding beach sand. The copper roof was selected for its
longevity as well as its ability to weather and develop a natural patina over time.
The use of these materials are not of a particular architectural era, the result being
that the residence will feel more like it has been a part of its setting than most of its
neighbors.

Mr. Levy is proposing to build a residence that is sensitive to its setting and
respectful of its impact on surrounding properties and public space. He has enlisted
every applicable agency in its development and, as a result, limited severely the
possible scope of development on the property. The proposed residence is
consistent with the goals of the California Coastal Act. I urge you to approve the
project as submitted.

Sincerely,

Meivin Dalton McGee, Architect
California License No. C-15586
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STATE CAPITOL 

�£mt!£ ROOM3070 

SACRAMENTO, CA 95814 

PHONE: (916} 445-3731 

DISTRICT OFFICE ©n:l ifornin: Jfi.egisln:tur.e 
2121 PALOMAR AIRPORT RD. 

SUITE 100 

CARLSBAD. CA 92009 

WILLIAM A. CRAVEN PHONE: (760} 438-3814 

FROM ESCONDIDO SENATOR 

AREA 744•2223 38TH DISTRICT 

FROM AREA CODE 714 USE 

800'481·5560 CHAIRMAN 

COMMITTEE ON LOCAL GOVERNMENT 

August 21, 1998 

Mr. Peter Douglas, Executive Director 
California Cc:::stal Coll".miseion 
45 Fremont Street, Suite 2000 
San Francisco, CA 94105 

Re: California Coastal Commission Appeal (#A-6-98-98) 
Coastal Development Permit (CDP 97-59) 

Dear Director Douglas: 

98-310

The City of, Carlsbad has voiced strong support for the above mentioned project, the 
proposed residence of Mr. John Levy on the Buena Vista Lagoon. I feel strongly that the 
wishes of the City should be granted deference in this case. 

As a longtime supporter of the California Coastal Commission as Chairman of the Senate 
Local Government Committee, I am well aware of the need to balance competing 
interests. The City of Carlsbad has had an excellent record of permitting environmentally 
sensitive development and, accordingly, has been granted authority to issue Coastal 

Development Permits (CDP's). 

Your careful reconsideration is sincerely appreciated. 

WAC:ab:b 
cc: Mayor Claude "Bud" Lewis, City of Carlsbad 

vMr. John Levy 

COMMITTEES: AGRICULTURE AND WATER RESOURCES• BUSINESS AND PROFESSIONS• ELECTIONS AND REAPPORTIONMENT 
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VICE-CHAIR

JUDICIARY
MEMBER:

• EDUCATION

HEALTH
TRANSPORTATION

(Ealtfbrms JHemslafure\» ^/

STATE CAPFTOL
P.O. BOX 942849

SACRAMENTO, CA 942494001
(916)445-7678

DISTRICT OFFICES
COUNTY

BILL MORROW
ASSEMBLYMAN, SEVENTY-THIRD DISTRICT

27126A PASEO ESPADA, STE. 1625
SAN JUAN CAPISTRANO, CA 92675

PHONE (714) 489-2404
FAX: (714) 489-2969

SAN DIEGO COUNTY
302 NORTH COAST HWY.
OCEANSIDE, CA 92054
PHONE: (619) 757-8084

FAX: (619) 757-6087

August 20, 1998

Rusty Areias, Chairman
California Coastal Commission
45 Fremont Street, Suite 2000
San Francisco, California 94105

RE: CCC Appeal #A-6-98-89

Dear Chairman Areias:

I am writing you today to voice my support for Mr. John Levy's proposed residence on the
Buena Vista Lagoon in Carlsbad.

Mr. Levy has worked diligently for over three years with all of the resource agencies in
implementing a plan that recognizes public access, wildlife habitat, environmental and biological
concerns. After several meetings with USF&G, CCC, and CF&G an agreement was met on
environmental setbacks, wildlife habitat, and public access. Because the agreement required
100-foot setbacks on two of the three sides of the property a lot boundary adjustment was
necessary to comply with these setbacks. Coastal staff was an active participant in all of these
meetings.
Mr. Levy made the boundary adjustments. In fact, he has reduced the density of the buildable
area from 1.9 acres to .43 acres.

Mr. Levy submitted the revised plans to the City of Carlsbad Planning Department late last year.
The plans were unanimously approved on July 1,1998 and, therefore, issued a CDP. No
comment was received from any resource agency nor any neighbors.

On July 27, 1998, Mr. Levy received a notice of appeal from Commissioner Kehoe's office.
Needless to say that Mr. Levy was astounded since he hadn't heard one word from Coastal staff
during the resource agency mitigated negative declaration review period of nearly four months.
Their reasons were:

1) Legal site access;
2) The requirement for an additional CDP for a boundary adjustment;
3) Public siting from the coast highway;
4) Public access to the lagoon.

_ All issues that they had been part and parcel to.

fleprwentmg South Orange County. North San Diego County, Induing the following conmunillM: Aagnn HKÎ  Also Vl*|o. BonnJI, Cwnp PcndMon, CapMrano Bauh,
Carlsbad, Dana Point Da Ua. FaUxooK, Laguna B«ach. Laguna HUU, Uguna Nlgual, Leton World. Mission Vtojo, Monarch Bay. OcMna,

Ocunsio*. San Clement*. San Juan CapJatrano, San Lul* Ray, San Luis Ray Height!, San Onofre. South Uguna, South Ocearuide. Three Arch Bay and Vista.

Printed on Recycled Paper
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Mr. Levy has met with CCC coastal analyst Bill Ponder, Commissioner Kehoe, her alternate
Terry Johnson, the City of Carlsbad and Mayor Bud Lewis. All have agreed that the appeal
should be withdrawn. Please keep in mind that the proposed siting does not block any public or
private view and is situated to rninimize it's visual impact to the coast and the project has the
support of all neighbors.

In addition, I support a "dawn to dusk" gate along the public access trail of the southern sore of
the Buena Vista Lagoon for Public Safety concerns. Because of its remote nature and proximity
to the railroad tracks, this property has been a staging ground for transients and gangs who have
preyed on the adjacent property owners for years since it is extremely difficult to police.
Consequently, I am concerned about Mr. Levy and his family's security during the evening
hours. The primary users of the public trail are fisherman and naturalists who limit their use to
daytime hours. I strongly urge the commission to adopt a dawn to dusk gate to ensure Mr.
Levy's security.

In closing, I feel that this project would be an excellent addition to the City of Carlsbad and
strongly endorse its approval as to the CDP97-59.

Sincerely, //

Assemblyman^3rd District

BM:gap

cc: Penny Allen
David Armanasco
Nancy Flemming
Sara Wan
Mike Reilly
Shirley Dettloff
Pedro Nava
Andrea Turtle
Dave Potter
Christine Kehoe
all Coastal Commission staff
John C. Levy, Jr.
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Dennis Brandmeyer
Realtor
General Building Contractor
23Aug98

To: Coastal Commission
Re: CCC Appeal #A-6-98-98

Dear Commissioners:

I am a neighbor of Mr. Levy's proposed residence and would like to add my
support for his project. Of all possible uses of this land I believe his will have
the lowest impact and will immediately aid in helping the Carlsbad Police in
accessing this somewhat problematic area. Mr. Levy is one of the few people
with the tenacity and vision to see this project through the myriad of
governmental approvals and compromises. This last minute appeal by Staff
appears unfair and costly to Mr. Levy.

Thank you for your consideration.

Dennis Brandmeyer

2360 Rue des Chateaux, Carlsbad Ca. 92008 Tel. and FAX (760) 7292052
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Donald £. Jackson
260 Normandy Lane
Carlsbad, California

92008-2222

August 25, 1998

California Coastal Commission
c/o Peter Douglas, Executive Director
45 Fremont Street, Suite 2000
San Francisco, California 94105-2219

Dear Commissioners:

I am writing this letter in reference to the California Coastal Commission Appeal #
A-6-98-98.

I am a third generation property owner in the northwest corner of Carlsbad,
located near the property in question. My wife and I are very aware of the past history of
that piece of land which is called "The Flat" created by an illegal fill of the lagoon in the
early '70's. I am also on the board of the Buena Vista Lagoon Foundation which keeps a
close eye on all aspects of the lagoon.

I have studied all the requirements which the City of Carlsbad, the Coastal
Commission staff, and the other regulatory agencies have imposed on the single family
residence proposed.

With all of the above in mind, we welcome this single family residence with its
present requirements as a positive move toward solving the many problems in that portion
of the lagoon of which you must be aware.

Should you have any questions pertaining to this matter, I would be quite willing
to respond. My telephone number is: 760-434-3675.

Sincerely,

ĵ uj
Donald E. Jackson
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Transcript of Levy CDP 97-79 Substantial Issue Hearing- 9/11/98 

8:38 

Staff- Mr. Damm 

Next on the agenda Mr. Chairman is item 7.a, this is appeal # A6-98-98, this involves an 
appeal of a City of Carlsbad-approved coastal development permit, allowing construction 
of a 30 foot high single family residence along with a 35 foot high, 1633 square foot 
detached garage which would have a 577 square foot second unit above it. The project site 
is a 1.9 acre lot, it is a lot that is located in a unique location. The property is surrounded by 
wetlands on two sides, it’s a triangular shaped property that is on the south shore of Buena 
Vista Lagoon, and therefore it certainly is a piece of property that raises concerns as to 
design of the development in relation to the environmentally sensitive wetlands that are 
adjacent. The staff is recommending that the Commission, after public hearing, determine 
that the appeal does raise a substantial issue, and if you do find the appeal raises a 
substantial issue, we are then recommending that the Commission approve the project at 
the de novo portion of the hearing subject to special conditions. 

10:11 

Based on the, and I will be very brief, based on the materials you have received from the 
applicant, it is clear that they believe the appeal raises no substantial issue. Staff would 
also note that one of the appellants, Commissioner Kehoe, has indicated that she has 
withdrawn her involvement as an appellant, however this appeal does remain a valid 
appeal. Briefly, there are 3 reasons why staff believes the appeal raises substantial issue. 
First, there are clearly defined trails on the eastern side of the property where the city did 
not require protection of historic access. Secondly, the city allowed a new electronic gate 
to be installed in the access easement off of Mountain View Dr, which will extend the life of 
this gate. Currently there is an old chain link gate, and staff believes it is not appropriate 
under the public access provisions of the Coastal Act to install a new electronic gate which 
will restrict the ability of the public to have pedestrian access from Mountain View Dr, down 
to the trails. A third issue that staff feels raises substantial issue is the question of the 
application by the city or lack thereof of the Scenic Preservation Overlay Zone. In staff’s 
opinion, the scenic preservation overlay zone does apply to this property. We believe the 
city should have utilized that in reviewing the design of this proposed residence and garage 
with a second unit above.  Staff at this point will stop our presentation, we do have 
additional comments should the Commission wish to hear more about the question of 
substantial issue before making your decision on that point. However, procedurally, unless 
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there are three or more Commissioners that want to hear more on the question of 
substantial issue, staff is prepared to go directly to the de novo hearing. So, at this point, 
inquiring whether three or more Commissioners want to hear more. 

12:28 

Staff B 

Are there three or more Commissioners that, uh, just on substantial issue? 3, 3 or more? 

Commissioner A 

Not me. 

Staff- Mr. Damm 

Ok. Then staff will proceed with our presentation –  

Commissioner Reilly 

Are you talking about- so we go into de novo if we don’t want to hear more- or substantial 
issue? 

Staff- Mr. Damm 

Correct. 

Staff B 

Right. 

Commissioner Reilly 

Well, I wanna hear more on substantial- because I, I looked through the record on this 
thing… 

Commissioner A 

You got a couple, you got a couple people with you Mr. Riley- 

Commissioner Reilly 

It’s disturbing.  

Commissioner A 

I’ll go with Mr. Reilly. 

Commissioner B 
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13:10 

Staff- Mr. Damm 

Ok. Then staff will proceed with additional comments regarding substantial issue. First of 
all, with regards to public access, if the commission will turn to the last page of the staff 
report, there is a map of the area. The applicant’s property is the two lots located north of 
what is labeled as Lot 3 on that exhibit. The Commissioners all have that? It’s exhibit #6, 
correct. It’s the very last, very last page. As part of a previous commission decision in 1983, 
the commission allowed a 14 unit condominium development on what is labeled Lot 1 of 
that exhibit. Lot 2 is the beach area owned by the state, and lot 3 was required to have an 
irrevocable offer to dedicate an open space easement and to allow for continued public 
access on that lot. The applicant’s property was found to be an existing separate legal 
parcels and were not part of the 14 unit condominium project. As you can see on that 
exhibit, the parcel that the applicant is proposing to build their residence on is a triangular 
shaped property. Located to the west and north of that property is the Buena vista lagoon 
wetlands. Immediately to the east between the parcel and the railroad tracks is also 
additional wetland areas. The city in approving the applicant project did allow as I 
mentioned for the old chain link gate which is located and identified on Exhibit #6 on 
Mountain View Drive, it’s labeled ‘electric car gate.’ They allowed that old chain link to be 
replaced by a new electronic gate. The staff does feel that that is an action which extends 
the life of a structure, in this case a gate, and restricts public access what the Commission 
required in your previous decision as open space area and public access area. The 
applicant has private ingress and egress easements across that property to serve their lot. 
And, staff does not believe that the Commission has the ability to require removal of the 
existing chain link gate but we do not believe it is appropriate under the public access 
policies to approve a new electronic gate at that location, which in effect will continue to 
prevent the public from utilizing that easement to get down to that broader lot 3 open 
space area.  

Regarding the trails, and I’m gonna show slides in just a moment, looking at that exhibit as 
well as exhibit #2 in your staff report, as I mentioned earlier, there are existing well defined 
trails on this piece of property, the city and the applicant, in our opinion, did a very good job 
of addressing the question of wetland buffers. If you refer to exhibit #2, there are 
requirements for 100 foot buffers, both on the west side of the property as well as the east 
side of the property, however, the city only required that the trail on the west side, which 
you can see on exhibit #2, only that that trail be retained for public use. There is a trail on 
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the east side of the property, adjacent to the railroad track area. Staff believes that trail 
which has historically been used by the public should also be retained and preserved.  

17:20 

Commissioner C 

Mr. Damm, could you lead us through Exhibit 2 and show us where those trails are? 

Staff- Mr. Damm 

Yes, if the Commission is looking at Exhibit 2, if you’ll simply orient the exhibit so it says 
where Parcel A, at the top, to the left of what is labeled “42 inch chain link fence”, you have 
the wetland buffer area, you also have the label “existing path to remain,” that is what the 
city in their approval required. Then, to the upper right hand corner, or right hand portion of 
the site plan, you have an area that’s also listed as 100 foot habitat setback. There is a trail 
in that area that the city did not require be retained, and I will show that to the Commission 
in the slides in just a moment. And within that setback there’s an existing trail, 
Commissioner. [inaudible someone asking question] It’s not shown on the map because 
this is what the city approved. [inaudible person again saying something off the mic] This is 
the version of the city’s approval.  

Commissioner C 

I don’t want to interrupt you but can I make one question, to go back to that electric gate? 

Staff- Mr. Damm 

Yes. 

Commissioner C 

There’s currently a chain link fence, right? 

Staff- Mr. Damm 

There’s a chain link fence there. 

Commissioner C 

Ok, if that easement is gonna be picked up, what would- eventually- there’s an easement, 
there’s an open space deed easement, across that Lot 3. Would at that time, the 
Commission have the ability to remove that chain link fence, if we don’t, if there’s no 
electric gate there? Or what? What does it do to the Commission’s ability to remove that, if 
that easement is ever picked up? 
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Staff- Mr. Damm 

 Commissioner, I think we would have to, staff would have to more fully explore that, 
because there is this private, underlying ingress and egress easement, that was recorded 
prior to the Commission’s requirement for an offer to dedicate. So from a legal standpoint, I 
do not know whether or not we could require the removal of that chain link gate. You want 
to add something there? 

Commissioner or Staff 

Well, Mr. Damm has, as we’re getting to the testimony you hear from the City and the 
applicant, a proposal to address that.  

Staff- Mr. Damm 

Ok, and our legal staff has a comment I think they wanna make as well. 

20:00 

Staff- Legal 

Normally when the Commission requires offers to dedicate, those are recorded free of prior 
liens and encumbrances, so the fact that there’s an access ingress and egress right on that 
property, normally that would be, you know, someone takes up the offer to dedicate they 
could require the removal of the gate at that point because the offer to dedicate would be 
superior to ingress and egress easement. But I would need to check the language of the 
offer just to be sure.  

Commissioner C 

Ok. 

Staff- Mr. Damm 

Then, also with still looking at Exhibit #2, the trail portion that the City did require be 
retained, there would be a fence across the buffer area with a time lock gate. And the 
Commission in a recent decision in Agua Hedionda Lagoon did find that time lock gates for 
these types of trails are detrimental to public access, that they do tend to have a certain 
factor of discouraging us, and staff believes that is also a point of contention with regards 
to our recommendation of substantial issue.  

Commissioner  

So, is that a dusk to dawn thing that we read about in there? 

Staff- Mr. Damm 
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Yes. 

Commissioner  

It would be open from dawn to dusk? 

Staff- Mr. Damm 

That’s the intent of the city’s approval. 

The other item that staff believes raises substantial issue on this is the question of visual 
impact. You have a letter from the city of Carlsbad that indicates that they do not believe 
that scenic preservation overlay zone requirements apply to this property. Staff has 
reviewed the local coastal program, and in our review of the local coastal program, the 
Commission, when you approved the specifically added section 21.40.135, to the coastal 
zone, titled Coastal Zone Restrictions, and that was added to the scenic preservation 
overlay zone. And I’ll simply quote that, it states, “within the coastal zone, existing public 
views and panoramas shall be maintained. Through the individualized review process, sites 
proposed for development shall be conditioned so as not to obstruct or otherwise damage 
the visual beauty of the coastal zone. In addition to the above, height limitations and see-
through construction techniques shall be employed. Staff strongly believes that due to the 
unique location of this triangular piece which juts out into the Buena vista lagoon, that 
height limitations are appropriate. The San Malo development, which is nearby and which 
also extends out into the lagoon, the residents of that subdivision generally have a height of 
25 feet. Therefore staff is recommending, with regards to this particular residence, that 
substantial issue does exist, that the city should have applied the scenic preservation 
overlay zone requirements and looked at a reduced height for this piece of property, which 
is visible from the railroad tracks, as well as Carlsbad blvd which is a major coastal access 
road. I’ll just show three or four slides, real briefly.  

Commissioner 

No it’s not Carlsbad blvd, it’s pacific coast highway.  

Staff- Mr. Damm 

I’m sorry. I apologize.  

Commissioner 

Well, I know it very well. Oceanside and Carlsbad share that lagoon. 

Staff- Mr. Damm 

I agree. We’re talking the same road, but it’s Pacific Coast Highway. 
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This is a view looking down towards the site. You can see the trails, they’re very clearly 
defined. The larger trail there on lot 3, the pedestrian trail extending out on to the triangular 
piece of property. 

This is looking down from the gates, on Mountain View Drive, that leads down to the sites, 
this is approximately the area where you would have the new electronic gate.  

That slide’s too dark. So is that one. Oh these are real dark. 

This is looking from the railroad tracks directly at the site, the Lot 3 which was required to 
be open space, you can see the large dirt area that is used by the public. It’s also used for 
getting emergency equipment down to the beach. The condominium development to your 
left on the promontory is the project the Commission approved in 1983. The San Malo 
development is in the background of this slide. 

24:58 

Commissioner 

How tall are those condos on the left? 

Staff- Mr. Damm 

The condos on the promontory? I’m not sure Commissioner, but I would say they are in the 
30-35 foot range. They were not, it was not a, you know, low profile type development. In
the background on the right is the San Malo development.

This is just a similar still from the railroad tracks, hanging a bit to your north. 

This is Pacific Coast Highway, looking back towards the site, just to give you a feel for the 
open space nature of Buena vista lagoon. That would conclude the slides. 

Commissioner 

Well that last photo is looking southeast. I mean southwest. And I suppose, what your 
showing is from the tracks, not from Pacific Coast Highway.  

Staff- Mr. Damm 

I thought I did indicate that the ones were shown from the tracks, except that last one being 
from the highway. Correct. 

Commissioner 
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The reason I raised that is because when you’re riding down pacific coast highway, or 
walking down pacific coast highway, you cannot even see the tracks, nor see those condos, 
or the st malo project, because of the elevation of the site. 

Other Commissioner 

Staff? Does that conclude your presentation? 

Staff- Mr. Damm 

Yes, that concludes the staff presentation on substantial issue. 

Commissioner 

Any ex parte communications? Commissioner Johnson. 

Commissioner Johnson 

Yes, I forget the exact date, but it was about two weeks ago, I met with the applicant, John 
Levy, and his developer, his partner, on site in Carlsbad. And I stayed there for maybe about 
45 minutes, and we walked around and looked at the plans and talked about the project. 
And actually both cities, Carlsbad and Oceanside, because they share that lagoon. And we 
talked about the history of the site, and the neighbors, and the impact of this project on the 
neighbors and the city of oceanside.  

Commissioner 

Any other ex parte communications?  Commissioner Herron. 

Commissioner Herron 

Mine are on file.  

Commissioner  

Anyone else? Welcome Commissioner Flemming. We’ll call the applicant, John Levy, and 
you’ve asked for 15 minutes. [talking off mic so inaudible but appears to be asking for 20 
minutes] 

Mr. Levy 

[gets on mic] ….because I have slides, and I know everyone’s in a hurry today- 

Commissioner 

This is just the substantial issue part. 

Levy 
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Right. 

Commissioner 

Once we get through the substantial issue part, if the Commission decides on substantial 
issue, then we’ll go to a de novo hearing- 

Levy 

I understand that. 

Commissioner 

You need to confine your self to the question of substantial issue- 

Levy 

I understand that. And that’s what I’m prepared to do. 

Commissioner 

Chairman Areias? Make the decision, he wants 20 minutes.  

28:25 

Levy 

I’ll try to make it less, but there’s quite a bit of information here that you folks are not aware 
of. I did present it in my written response, however, staff is not acknowledging their last 3 
years of involvement in this project and the conditions that were placed upon us by all the 
resource agencies including the coastal commission. 

Commissioner 

John, if you’re not redundant, you can have 20. If you are redundant, you can have 15. 

Levy 

That’s fine. I appreciate it, thank you. We’re gonna set up some- this gentleman’s setting up 
the slides, my colleague here Mr. Sukup will be doing the overheads for us. Let’s move very 
quickly.  

For the last 3 years I have been attempting to build a home for my family on the 3 acres on 
the Buena vista lagoon. The entitlement process began 3 years ago in October 26 1995 a 
memo to bill ponder of coastal staff. I believe you all have a copy of this correspondence 
and meetings with the coastal commission. And I believe all of you received that. So this is 
the intent of 3 years of work with them, and so this does not include US fish and wildlife, 
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nor CA fish and game, nor the city of Carlsbad. We literally have boxes of, this is specifically 
coastal commission. 

After 14 months of site visits, meetings, phone calls, faxes, a $5,000 biological report, 
representatives from US fish and wildlife, CA dept of fish and game, Pacific Southwest 
Biological Services, Mr. Ponder from Coastal staff, Bob Sukup and myself met on January 
22, 1997 to negotiate the conditions for the development of the site. Ok? So. It began on 
October 26, and January 22, 1997, we all meet. I have here an acetate that was used as a 
template by the members of the resource agencies, including Mr. Ponder, to ascertain the 
siting requirements. On that day, Jan 22, 1997, the resource agencies agreed to the 
following conditions for development. And we have a color overhead, that will help you 
folks understand exactly what the project is here.  

A 100 foot buffer from mean high water level to all structures, roads, and fences. This 
condition equated to 100 foot setbacks on 2 of the 3 property boundaries. An irrevocable 
offer of dedication to this buffer to be made to the CA dept of fish and game. Restoration of 
the 100 ft buffer area to include removal of all non-native material and hydroseeding of 
native coastal scrub mix. Grading the slope of the property and constructing barriers to 
prevent urban runoff containing herbicides, insecticides, and pesticides from draining into 
the marsh or lagoon. And an irrevocable offer to dedicate a 25 foot wide public trail along 
the southern shore of Buena vista lagoon for the LCP and the coastal Commission. 
Installing a 72” high solid parameter fence along the west (which is really the south), north, 
and east portions to reduce the likelihood of pets, such as cats, from entering the marsh. 
At a later date, the northern fence was allowed to be lowered to 42”. The eastern 100 ft 
setback area was to be designated a wildlife habitat area due to the sighting of a pair of ca 
light footed clapper rails. Per the recommendation of pacific southwest biological services 
report, which is Exhibit H, you all have a copy of that I believe. A combination of shields and 
low level lights on all outdoor light fixtures on the residence. 9, to incorporate headlight 
shields on the cul de sac fence to protect habitat at night or approaching cars along the 
easement along Lot 3.  

32:13 

These conditions were agreed upon by all the resource agencies including Mr. Ponder of 
coastal staff, who was an active participant in this and every meeting. On 1/27/97, we sent 
all resource agencies including Mr. Ponder a revised site plan which included the boundary 
adjustment plat for the two lots on the subject property. Originally the property lines ran 
east and west, but because of these hundred foot setbacks, it would be literally taking from 
the resource agencies, so we had to do, had to change the boundary adjustment to address 
that, to a north- south property. In fact, that first overhead we showed you was at that site 
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that day and Mr. Ponder was part and parcel to that drawing on that map of those boundary 
adjustments. This boundary adjustment as I said was necessary to comply with resource 
agency setbacks. We did not increase the intensity of use of that site by that setback, in 
fact Lot A was reduced from 1.9 acres to a .43 acre building envelope. No comment was 
made by coastal staff when we sent them that information.  

A letter from USFW dated February 13, 1997, in Exhibit I and it’s associated site plan Exhibit 
J, spelled out the agreement which was reached on January 22 by the resource agencies. 
Mr. Ponder was sent a letter and copy of this site plan. No comment was made by coastal 
staff. On November 4, 1997, a CoC and a boundary adjustment were recorded on the 2 lots 
and sent to the coastal commission. No comment was made by coastal staff. On 
December 20, 1997, we applied for CDP 97-59 with the City of Carlsbad planning 
commission. On April 1, 1998, a mitigated negative declaration was sent to all resource 
agencies including the coastal commission, for their review. No comment was made by 
any of the resource agencies including coastal staff. On may 1, 1998, a notice of exemption 
was recorded and mailed to the coastal commission, no comment was made by coastal 
staff. On July 1, 1998, cdp 97-59 was unanimously approved by the Carlsbad planning 
commission. There was not one comment received from one of the neighbors, or resource 
agencies, including coastal staff. On July 9, 1997, at 5pm, the last possible hour, and day, 
for an appeal, local staff elected to appeal cdp 97-59. Obviously, we were stunned by this 
action in light of the level of involvement of coastal staff. I want to make this apparent to all 
of you folks because of the involvement, that they’ve been there.  

34:49 

Ok, I want to move on to the issues themselves. Substantial issues. We did meet with 
Christine Kehoe, excuse me your staff, Mr. Ponder, Mr. McKettrin I believe his name is, on 
July 31, trying to resolve all the issues.  

Bob, we’re ready to go right onto the site. If you could get the overhead please, of the site. I 
just wanna- so we all know what were talking about, just very very quickly. 

This is a view on the slides, looking northwest at the site, ok? That long white road is the 
open space, to the left is the Beach Homeowners Association, and to the right is the san 
malo project. Bob, you got a sliding overhead there. That’s san malo. Right there is where 
the site is where the home would be built. Just to go over to the overhead for you folks to 
see.  

We’re conditioned – let’s see here. I’ll just go here, move real quickly. 

Ok, just, in terms of the areas, we have the eastern habitat setback area, we were 
conditioned by USFW, for that area, that’s where the clapper rails have been seen, there’s a 
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lot of transients, gang members, that sort of thing living in that green area which is the 
marsh. The public trail along the southern shore of the Buena vista lagoon per the LCP, 
that’s that pinkish, and the purple, is the 100 foot wildlife setback as well. There is a six foot 
chain link fence in the eastern habitat setback that we’ve been conditioned by USFW in 2 
letters, in a February 6 letter and again on August 25 1998, saying, this is a no mans land, 
this is a wildlife habitat setback. We have a six foot fence that runs along the southern 
shore of the Buena vista lagoon. We are proposing a dawn to dusk gate there. Bob, if you 
could show the commissioners that dawn to dusk gate area into that area, ok.  

Issue 8, substantial issue with regard to the consistency with the visual resource policies of 
the certified LCP, specifically creating a public pathway in the eastern 100 foot wildlife 
habitat setback area, and eliminate the six foot fence and dawn to dusk gate on the 
southern boundary that was conditioned by the resource agencies. I’ve combined all those 
in one response. Policies 7.3. and 7.6 of the certified lcp place restrictions on public 
access when habitat is impacted. This is the intent of the conditions placed upon us by 
CDP 97-59. We were conditioned by USFW to a 100 foot irrevocable offer to dedicate the 
setback to CA fish and game. To provide a solid 6 foot parameter fence along the west, 
which again is the south north and east portions to reduce the likelihood of pets, such as 
cats from entering the marsh. We had to design low level shielded lighting on the 
residence. These conditions were reiterated again on August 25 by USFW, you were all in 
receipt of that letter expressing their opposition to these new conditions sought by coastal 
staff. These conditions were made at the request of pacific southwest biological services 
report stating that a habitat protection fence as proposed along the 100 foot buffer to 
ensure that pets were excluded from the buffer area. Clearly this new substantial issue and 
condition are in complete contradiction to what was conditioned by the resource agencies 
and recommended by our biological consultant, ok? And Bob, we got the next two slides 
please. 

Ok, eliminating the 100 foot six foot fence along the southern boundary, and dawn to dusk 
gate. Ok, were looking at a slide here that is looking east along the lagoon, if youll see that 
fence up in the left hand corner there, that is the fence along San Malo. And the proposed 
fence would start on the other side of the lagoon and head southeast. Again I am 
conditioned to this fence along the entire southern boundary of this property and low level 
lighting per the February 13 1997 and august 25 1998 USFW letters. These conditions are 
meant to protect the lagoon and marsh areas from human contact and the introduction of 
Dammestic pets.  

Public access, Bob could we go to the next slide please, thank you- ok, this is looking east 
along the public trail that were proposing on the southern shore of the Buena vista lagoon, 
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and that would be basically where that dawn to dusk gate would be. This path terminates t 
a lookout just in front of the eastern habitat setback were conditioned to. Ok bob could we 
go to the next 2 slides please. 

Again policies 7.3 and 7.6 of the lcp place restrictions on public access when the habitat is 
impacted. The combination of a six foot fence and dawn to dusk gate provide a balance 
between habitat protection, public access during the day, and security for my family during 
the evening hours. 

40:10 

Mr. Damm’s reference to the recent K decision on the agua hedionda lagoon, as I stated in 
my written response, Buena vista lagoon is a dedicated wildlife habitat where public use is 
prohibited within the watershed. The agua hedionda lagoon is a public use facility where 
watersports and Dammestic animals are permitted in the lagoon environment. In the Kay 
decision, the adjoining properties were a condominium project to the east and popular 
restaurant to the west that were historically connected via prescribed trail. There were no 
security lighting conditions, nor habitat, nor public safety issues as there is on this site. All 
resources agencies, including usfw, and the city of Carlsbad, are in support of the dawn to 
dusk gate for wildlife and public safety concerns. The coastal act makes exceptions to 
public access when public safety and/or wildlife are at risk. The conditions reached on 
January 22 are a good balance to these competing concerns. Both commissioners johnson 
and herron have been to site and seen the graffiti and the [not sure what word this]. New 
slides Bob please. 

Ok issues C and D, substantial with regards to visual resources of the certified lcp, 
specifically reduced the elevation of the roof to eliminate the block exterior and copper 
roof. Ok, I am in full compliance with all the zoning, including the height requirements, to 
the LCP. Ok, the entire site is surrounded by 30-35 foot homes. To the north, ok this is 
looking to the south, directly to the south, these are these apartment buildings, the views 
from the, this looking north, excuse me to the southwest, which is the Beach project. Once 
again these are in excess of 30, 35 feet tall with the chimneys. Ok bob, and next slide 
please. 

Ok, now were looking at, from the west, the ocean view is blocked from the railroad tracks 
and tules. And this picture is shot directly looking west and the home site would be just to 
the left of that powerline. And to your right. Basically youre looking directly at the site from 
where that car is. and as you can see, the car is probably five feet tall, and the railroad 
tracks are 18 feet, so virtually, there is no coastal view there, except for the sky, ok? Next 
shot please, Bob. 
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Looking south from the coast highway, and this is a lot more representative than the staff’s 
shot, because Im up on the hill and the site itself would be kind of – from this position here, 
you’d be looking, it would be blocking the apartments, if you will. And that’s the panoramic 
view of what it is. next shot bob please. 

Ok this is looking northwest again, and the site itself – bob, if you could just show the 
commissioners- just to show you, it does not impact – that is where the building site would 
be, so looking northwest-  

Commissioner 

Mr. Levy, how tall are those buildings in the background there? 

Levy 

I have another picture to show you, that’s up close. Theyre approximately, theyre in excess 
of 30 feet. 

Other Commissioner 

And that’s the st malo? 

Levy 

That’s correct.  

Commissioner 

And when were those built? It was pre coastal? 

Levy 

 Oh it was way pre coastal. Some of those homes were built in the 30s. from the stuff on the 
southern side, probably in the 70s I believe. 

Commissioner 

And that’s the oceanside side? 

Levy  

That’s correct, commissioner. So, staff’s contention that is surrounded by small buildings 
or whatever, everybody in the coastal plain is allowed to build to the maximum height of 35 
feet if the zoning requirements allow it. Ok, got those. 

Ok, this is another view of actually I shot it more to the northwest because that really where 
the residence would sit is in the middle of the two power lines, power poles if you will, 
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actually more in the center of those, so that would be the view from coast highway, and is 
shot directly from that. 

44:31 

Staff’s contention that this site is in the scenic preservation protection zone is incorrect. 
The city of Carlsbad sent you a letter September 4 that in fact it is not. In 3 years of 
meetings with coastal staff, the substantial issue was never raised, including the July 27 
appeal, we only learned of it upon reading the august 28 staff report. Bob, if you could just 
change that real quickly, thank you. 

That is the picture of, commissioner wan,excuse me, that is looking directly from the 
building site across the lagoon, and as you can see the houses in the back, are probably at 
40 feet because of the hill, those are 12 12 roofs, 2 story homes, they’re well in excess of 35 
feet. Next slide please bob. 

This is looking directly onto the beach, out on the open space, as you can see residents are 
well in excess of 35 feet on the beach. Ok here is a recently built and approved project with 
a copper roof on the Buena vista lagoon, the wal mart center, with a simulated roof. This is 
home in the coastal plain of del mar, this is a type of roof, this is a real copper roof, not a 
simulated copper roof. And it will age of course and patina, as time goes on, next slide 
please bob.  

This is a recently built and approved bathroom facility, albeit were not building that out of 
block and copper, once again. This is the Carlsbad train station, this is  

Side B 

00:00 

Levy 

Heres a relatively famous new architecture in the del mar area that uses concrete block 
again, sand blasted and a standing seam copper roof. So staff’s contention that’s not 
keeping with, architecturally, I will have to oppose them on that statement. 

Ok here we are looking at the access gate, and this has to do with substantial issue with 
regards to the consistency with the public access and the recreation policies of the 
certified LCP, chapter 3 of the coastal act, deny the applicant the installation of the electric 
gate on Mountain View. This gate has been in place since the early 60’s and predated the 
open space by 25 years. It is used primarily by city maintenance and utility crews to access 
the beach and weir. Ironically, the dedication of this open space for lot 3 has never been 
accepted by a public agency, nor public association in 14 years. Consequently, public 
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access is prohibited unless this dedication is accepted, albeit everybody uses it and 
realizes it is open space. This property is owned by the Beach Homeowners Association , I 
simply possess an ingress/egress underground utility easement to pass through it. Public 
access is given through the open space directly to the east, now I wanna show you where 
public access is.  

Now, were, bob could you just go back one please. Ok, here we are standing out and you 
see the tennis courts here. Next picture, please, bob. Here’s where the public access is 
here. You walk directly around the tennis courts and there’s a prescribed trail, both 
Commissioners Johnson and Herron have been down there. And next slide please bob. 
Here we walk around the eastern portion of the tennis court, and then finally bob, another 
one. Ok and that’s where the trail on the left there joins up to the easement itself. Next 
picture Bob. Here’s a gentleman, this is 3 days ago, I don’t know this gentleman, but he was 
walking his dog down there, and that’s how folks get down to the open space down there, to 
Lot 3, from the south.  

2:06 

Ok, this is the beach access of ocean which basically mountain view turns into ocean. This 
is literally a block away, and this is how folks get down to the open space off the beach, and 
literally it’s probably 100 yards, when you get to the beach you turn right and youre in the 
open space. Next picture please, bob. 

Commissioner 

Mr. Levy? 

Levy 

Yes.  

Commissioner 

You’re way over your 20 minutes. 

Levy 

Ok, im sorry, I just want to show you folks that we do have public access, here it is. 

Commissioner 

Show us fast. 

Levy  
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ok, were done here, just after this. This is from the coastal highway, this is the access down 
to the open space, off the coast highway. Next slide please bob, we’ll just run through these 
real quick. Graffiti, there are crime problems down there, graffiti, or trash, or transients 
Bob, more graffiti, and this was all bright red the day before.  

Ok and just finally, in terms of staff’s, they didn’t bring this up, in terms of the drainage 
issues, those have all been addressed, by the city, we did have a report done by pacific 
biological services, we are proposing, we have no hardscape really on the property 

Commissioner 

Commission staff didn’t put that graffiti up did they? 

Levy 

I think Bill Ponder was out there. Im just kidding. Anyways, we have no hardscape on the 
site really to speak of. We fought the city, they wanted to put in asphalt on the driveway, we 
wanted DG, we finally prevailed on that issue, we want to keep the integrity of the site. Ive 
lived on the lagoon for 10 years, im an active member of the Buena vista lagoon foundation, 
in saving the lagoon, and quite honestly, im very very surprised by this appeal.  

3:56 

Commissioner 

Mr. Reilley and then Ms. Wan. No? Mr. Johnson and then Ms. Wan. 

Commissioner Johnson 

I have a question. Any opposition from the neighbors, whether it be the Carlsbad side or the 
oceanside? 

Levy 

None whatsoever. Not one letter, in fact, I believe I even enclosed letters of support from all 
of the adjacent neighbors, except the San Malo HOA, they are in support of the project they 
just declined to write a letter to that effect. 

Commissioner Johnson 

Now the reason I ask is because both sides of that lagoon are very active in their 
community, very concerned about the Buena vista lagoon- 

Levy 
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Absolutely. They will also be in the joint powers meeting of the lagoon, very very active in it. 
And a project of this impact, if you will, of open space and not to have any public 
opposition is really [not sure what word] and especially with the planning commission 
unanimously approving the project as well. Not one vote against it. The city of Carlsbad, the 
mayor’s office, everybody are in full support of this project. And the reason is 
Commissioner Johnson is, this area has been a cauldron if you will, for transients, crime, 
graffiti, robbery, you name it down there, because they live down in the thrush down there. 
And theres two big issues why we have the public support that we do.  

One, putting in that electric gate down there will allow Carlsbad police department to 
patrol the open space, and the sheriff’s department for the railroad, itself, for the coaster. 
And they have not been able to get down there, and literally now I’m down there every day 
picking up trash, as are two or three of the other neighbors, and broken beer bottles, drugs, 
you name it, are down there. Now CPD and the sheriff’s department can push a gate button 
and drive down into the open space, and we’re not gonna have the problems with the 
littering, the graffiti, drugs, transients, all that stuff down there. Mary, I know both of you 
have been down there and seen it. Ok, it’s a big big problem. 

Now, putting in that electric gate up there is not going to change the public access. It is 
there, plain and simple. 

Commissioner 

Ok. Commissioner Wan. 

6:15 

Commissioner Wan 

I just want the staff to address something in their response, but I have to say that the 
attacks on staff are not appreciated by me. And that’s, im not asking for your response on 
this, im telling you my response to your attacks on staff. And staff, I know that your 
workload is horrendous, but I would like you to, obviously you cant follow every single 
single family residence as it goes through the local process, but I guess you should respond 
to why staff did not respond to his correspondence. 

Staff- Mr. Damm 

Thank you, when Mr. Levy submitted his letter, I did read that, I did have concerns about the 
staff and the feedback that staff provided to the applicant with regards to the project. And 
quite frankly, I think staff could have done a better job in that regard. However, I also want 
to point out, and I think the applicant and the applicant’s representative did the same thing 
just this morning, the bulk of the discussions were with regards to the site plan and the 100 
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ft wetland buffer, or whatever type of buffer was going to be appropriate. In talking to the 
planner, mr. ponder, he indicated to me that building elevations and building plans were 
not part of the discussion, it was basically limited to looking at the site plan. Now certainly, 
the staff could have made a very forceful comment that building elevations and height of 
structures were going to be a concern, and I wish they had, and mr. ponder did indicate to 
me that he did state that visual impact was going to be a concern, but he also indicated 
that there were no building elevations in the course of the discussions to refer to.  

Commissioner Wan 

I just wanted you to include that in your response, your general response. 

Staff- Mr. Damm 

Mr. Chairman, if I may, and this will only take a minute, I do want to comment that the staff, 
with regards to the public access question, certainly feels that it is appropriate to have 
contiguous public access around the perimeter of this site. We are not implying that with 
regards to the clapper rail, that there cannot be fencing to ensure that the public does not 
adversely affect the clapper rail that use the site.  

Finally, with regards to the access around the tennis court, my only comment there is that 
that is not a formalized access, there is not an easement that guarantees that access in the 
future. It certainly is used right now, but it is not a formal accessway.  

 Commissioner 

Commissioner Reilly? 

Commissioner Reilly 

One of the things that disturbs me besides the opportunities that weve had for some 
involvement in this project that we haven’t taken advantage of, is commissioner kehoe’s 
statement that the reasons for substantial issue on this thing have been kind of a moving 
target, and her sense was that after going and looking at the site, and her letter, that she felt 
that the representations made by staff when she signed that appeal didn’t bear out when 
she was on the ground. I find that disturbing, and it seems like we have kind of a moving 
target about why we’re trying to find substantial issue on this. Frankly, on this particular 
project im prepared to find no substantial issue.  

Commissioner 

And I would agree with that. 

Commissioner  
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Ms. Herron. 

Commissioner Herron 

I would like to say too on Mr. levy’s behalf, and of course he has a vested interest but his 
care for the lagoon area and his stewardship there I think are admirable. And some of the 
places that he showed in the slides, where the transients have been, he tidies up there 
everyday, and I don’t think that any of the public agencies are gonna take the care of the 
responsibility for the lagoon that he does.  

Also, in terms of the access, of course the gate is not on property that Mr. Levy can control. 
The path around the tennis courts is hidden, and in fact I remember saying to him ‘is this a 
well kept secret’ because there is no signage, but we should remember that there is that 
beach access 100 yards away. And then that leads to the lagoon area, so the public 
certainly will be able to enjoy that lagoon. Thank you.  

Chair 

Commissioner [not sure what name it is] 

Commissioner 

On the issue of the scenic overlay and the height of the structure, when you look at the 
setting, it’s clear that at least a portion of the pre coastal act buildings are quite large and 
bulky. And I wasn’t sure if all- or, it looked like some of them were newer. But if I understand 
staff’s position, it’s based on the fact that the city is not applying a policy generally, that you 
think they ought to be applying, and it so happens to apply to this particular property. Is this 
a chronic problem with the city not recognizing an lcp policy? 

Staff- Mr. Damm 

It’s certainly a problem that were going to have to discuss with the city. We were not aware 
that they weren’t applying the scenic preservation overlay zone. Their comments to us were 
that the only place they apply that is where the council has made a formal determination 
that it will be applied. And theres only one area, along the el camino corridor. The citation I 
gave the commission in my presentation, in staff’s opinion, makes it clear that in the 
coastal zone, it shall be applied on an individual site basis. That is certainly not the city’s 
position at this time.  

12:24 

Commissioner 
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Well regardless of what we do here, I would like the point to be made in our findings that yes 
the policy applies, and then on a case by case basis that maybe we make an exception. 
Rather than saying that, in this action, that if we were to approve this particular house, that 
that means the policy doesn’t apply.  

Other Commissioner 

Right, and that would be more just, because we have a difference with the city here, and 
shouldn’t hold sort of an innocent victim liable, when they have complied with what they 
thought was the city’s requirements. I can certainly see that that needs to be in the 
findings, however, I agree with that.  

Chair 

Commissioner Wan, then Commissioner Johnson. 

Commissioner Wan 

Well, that’s the purpose of substantial issue. that when the city is not applying its policies 
appropriately, you take substantial issue, and you apply it. Now you could choose to take it, 
and find out how you choose to apply it, but that is one of the purposes for finding 
substantial issue. so, I beg to differ with you, and I don’t think we can write findings on this 
unless we take substantial issue.  

so, aside from that, the other issue that concerns me, and I am not personally asking that 
or concerned about the height issue, frankly, except for the fact that it is a substantial 
issue. there is a process here that is precisely what substantial issue is all about.  

The issue that does concern me, however, is the issue of public access. And I think that 
that is one that the commission has held very sacred in the past in terms of ensuring 
adequate public access. I am concerned about putting that elect- one, about the electric 
gate that can go in, that will, clearly- I don’t know what the impacts are gonna be of that 
electric gate across an open space deeded parcel that was the condition of another 
development in another subdivision that that’s the way were gonna get, were gonna get 
public access across that parcel. So im concerned about a number of the public access 
issues, and what substantial issues does, is you take it in on substantial issue, you get the 
right to discuss those things. Otherwise, we don’t get to deal with it. 

Chair 

Commissioner Johnson. 

Commissioner Johnson 
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Yes chairman, being respectful of all those who disagree, id like to make a motion that we 
find there is no substantial issue, and id like to ask for a yes vote.  

Chair 

Moved by commissioner johnson, seconded by commissioner heron, that we find no 
substantial issue, and they ask for a yes vote, commissioner johnson. 

Commissioner Johnson 

Yes, id like to just briefly thank staff for all the work they put into it, I recognize that 
sometimes things can be a bit difficult, and just to let you know that the city of Carlsbad, 
regardless of the intent of the overlay scenic zone area, have been historically a very good 
steward of coastal issues, and im sure they would be more than happy to work with you in 
the future on this one issue. and id just like to say that I recognize the fact that the applicant 
has said a few words , I think in a harsh way, belitting staff, and I recognize staff is 
overworked, and the personnel is not there. So having said that, I hope that we can pass 
this project, it’s a good project, both cities like it. Neighbors on both sides of the lagoon are 
supportive of it, and like I said im asking for a yes vote.  

 Chair 

Ok, any further questions? Question’s been called for, secretary you can call the roll. 

Secretary 

[voting] Chairmain Aerias, 6-3.   
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