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Re: City of Dana Point LCP Amendment No. LCP-5-0008-1 (Minor)
Strand Transit System Language Update

Dear Chair Cummings and Commissioners:
Thank you for the opportunity to comment on this item.

| respectfully request that Commissioners consider a closer analysis of what is being
labeled a minor amendment, given the decades of amendments that have only served
to promote misguided management of this very special area along our California
coastline.

The following, brief overview of why nothing related to this area should be considered
minor is presented for your review and consideration.

* Decades of LCP amendments

News of developing this beautiful, undisturbed area originally owned by the Chandler
Family (LA Times) began around 1998. Here’s a brief backgrounder by the Sierra Club
on the Strands Beach and Headlands development through 2010 Headlands
Background. However, the saga has continued since then, and not in a good way as it
relates to protection and preservation of coastal resources/endangered species, and
appropriate public access.

This is just one excerpt from the 2003 LCPA describing the funicular proposal that is the
focus of this LCPA 22 years later, but there are many amendments available for your
reference.

In addition, the City and landowner have offered to provide an inclined elevator (e.qg.
funicular) from the bluff top to the beach, in-lieu of allowing public vehicular access
through the residential development to be located in the Strand.

These amendments have consumed innumerable hours of staff time over the years only
to become points of continued debate and argument once approved.



» Past enforcement action has been necessary to provide public access

April 15, 2016 - Recommendations and Findings for Issuance of Settlement Agreement
and Settlement Cease and Desist Order. Over the years since CCC approval of this
development the City has cited “public nuisance” conditions to restrict public use of
certain access points. This issue has been the subject of extended legal battles.

Photo excerpt of North Strand Access and Funicular Station included in the 268-page
enforcement staff report (Settlement Agreement/Cease and Desist Order) that is
attached for your reference.

* Enforcement action to protect endangered species at the Headlands remains
unresolved

December 14, 2023 — following is an excerpt from a letter from Andrew Willis, CCC
Enforcement Staff Counsel, to City of Dana Point regarding trail hours in the Dana Point
Preserve and related impacts to endangered species.



To date, the City has not complied with Mr. Willis’ request that “within 15 days of the
receipt of this letter” the City agree to engage in the proper processes to resolve their
ongoing violation. Complete letter attached for your reference.

Instead of compliance with Enforcement’s request, the City has engaged in ongoing
legal battles with Center for Natural Lands Management (CNLM) to stall the entire CDP
process and allow for further impacts to the endangered species that CNLM is
attempting to protect. Mr. Willis addresses this in his 2023 letter.

It remains unclear as to how the City defines “public nuisance” as it relates to public
access. Is public access a nuisance when it relates to an area through a wealthy
neighborhood, but not when it relates to a trail that is impacting and killing endangered
species? This continues to be an unanswered question as the City once again requests
that the CCC amend the City’s LCP to accommodate another public access change.

Also attached is the CNLM March 14, 2023, Plan for Public Access in the Dana Point
Preserve.

* Suggested conditions

With the decades of challenges CCC staff has had attempting to achieve compliance
from the City of Dana Point, | respectfully request that conditions be placed on this
‘minor” amendment in an attempt to actually achieve compliance from the City.

The funicular was opposed by most from the beginning for the majority of reasons that
the City is now stating. The unreliability aspect was what most of us expected, but the
key here is what exactly is going to replace this system and how long will the public
have to wait for the so-called replacement system given the City’s track record on public
access. Nothing is made clear in this staff report as to what the actual conditions are for
this amendment, and there are no guidelines.

With this in mind, please consider the following conditions:

* Set a specific deadline not to exceed six (6) months for the City to provide “options to
replace the unreliable funicular system” so that this does not languish into obscurity.

* Set a specific deadline for submittal and guidelines for the proposed CDP that would
be heard directly by the Coastal Commission in an effort to avoid the lengthy and often
problematic appeal process following a local hearing.

* It appears that very little has been conveyed by the City to staff or the public about the
specifics of this language change. From rumor only it is understood that the City is
considering some type of street transportation to totally replace the funicular. If this is
the scenario, please consider:



» The exact route of this new street transportation given that public vehicular
traffic is not allowed through the residential development.

« If this is street transportation it should be separate from the City’s existing
transit system. This should be an exclusive service to this beach as was the
funicular.

* Easy to locate signage for the transportation pick up and drop off locations.

» Marketing and advertising of new transportation to the public.

* Any type of street transportation should be all electrical vehicles.

Thank you for considering these comments and suggestions, and please do keep in
mind that there is an outstanding enforcement issue at the Dana Point Headlands

Preserve that is also deserving of your attention.

Respectfully submitted,

Penny Elia

Attachments: April 15, 2016 Staff Report — Settlement Cease and Desist Order
December 14, 2023 — CCC Letter to City from Andrew Willis
March 14, 2023 — CNLM Plan for Public Access in
Dana Point Preserve

Copy: Karl Schwing, CCC District Director

Lisa Haage, CCC Chief of Enforcement
Andrew Willis, CCC Enforcement Manager
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STAFF REPORT: RECOMMENDATIONS AND FINDINGS FOR
ISSUANCE OF SETTLEMENT AGREEMENT AND
SETTLEMENT CEASE AND DESIST ORDER

Settlement Cease and Desist Order No.:
Related Violation File:

Location of Properties:

Owners of the Properties:

Description of Alleged Violations:

Entity Subject to this Order:

CCC-16-CD-02
V-5-09-026

Public parks and accessways, including Strand
Vista Park, South Strand Switchback Trail, Mid-
Strand Beach Access, Central Strand Beach Access,
and Strand Beach Park, located on numerous
properties within the Dana Point Headlands project,
Dana Point, Orange County, also identified by
Assessor’s Parcel Nos. 672-092-03, 672-591-09,
672-641-44, 672-641-45, 672-651-24, 672-651-43,
672-651-44, and 672-651-46.

City of Dana Point, County of Orange,
and The Strand Homeowners Association

Closure of public beach accessways through
establishment, via the adoption of municipal
ordinances, and enforcement of hours of operation;
including by implementing such enforcement
mechanisms as the maintenance of signs indicating
hours of operation and the maintenance and
operation of gates across certain accessways; all of
which affects access to the coast.

City of Dana Point



CCC-16-CD-02 (Dana Point)

Substantive File Documents: 1. Public documents in the Cease and Desist Order
file No. CCC-16-CD-02.

2. Exhibits 1 through 14 of this staff report.

CEQA Status: Exempt (CEQA Guidelines (CG) 88 15060(c)(2)
and (3)) and Categorically Exempt (CG 88§
15061(b)(2), 15307, 15308, and 15321).

SUMMARY OF STAFF RECOMMENDATION

The Settlement Agreement and Settlement Cease and Desist Order (“Settlement Agreement”)
described herein is a result of the efforts of the parties to this Settlement Agreement to work
diligently to find an amicable solution to address and resolve various access-related issues at the
Dana Point Headlands site. Staff appreciates the efforts of the City of Dana Point to reach this
agreement and recommends that the Commission approve the proposed Settlement Agreement
(Exhibit 1) described in more detail herein.

The Settlement Agreement addresses the daily temporal closure of beach accessways located at
the Headlands development in Dana Point, which was effectuated by various activities, including
through the adoption of municipal ordinances that established limited hours of use of the beach
accessways, and installation and operation of gates at the entrances to the beach accessways, all
of which occurred without the necessary coastal development permits.

These activities occurred within and adjacent to the residential subdivision component of the
Headlands development known as The Strand at the Headlands (Exhibit 2). The history of
planning and enforcement activities at the site is extensive, with many parties involved, but, by
way of a brief background, in January 2004, the Commission certified an Amendment to the
Dana Point Local Coastal Program. This Amendment provides comprehensive policies for the
Headlands development, including the requirement for providing the accessways that are the
subject of these proceedings, and which are described in more detail below. The Headlands
development also includes subdivision of 121.3 acres, grading and construction for 118 single-
family homes, and parks and open space. Subsequent to certification of the HDCP, the City of
Dana Point (“City”) approved a Coastal Development Permit? (the “CDP”) in February 2005,
which authorized Headlands Reserve LLC (“the Developer”) to build The Strand at the
Headlands, and other components of the Headlands development. Conditions of the CDP
required construction of the accessways at issue and their dedication to the City.

The Developer completed construction of the parks and accessways at the Headlands
development in 2009 and dedicated the parks and accessways as built to the City, some in the
form of dedication in fee and some in the form of dedication of easements. These accessways

! Amendment No. DPT-MAJ-1-03. This amendment is largely captured in one document, the Headlands
Development and Conservation Plan or “HDCP”.
2 CDP No. 04-23.
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cross property within The Strand at the Headlands residential subdivision now owned by The
Strand Homeowners Association (“HOA”). The accessways affected by the closures at issue are
the walkway in Strand Vista Park, Mid and Central Strand Beach Accessways, South Strand
Switchback Trail, and the revetment top walkway at Strand Beach Park (collectively, Strand
Access Areas) (Exhibit 3). The Strand Access Areas generally were designed to provide public
access to the coast at The Strand at the Headlands.

The closure of the Strand Access Areas was effectuated, in part, through the adoption of City
ordinances® in May 2009 and March 2010. These ordinances established hours of operation for
the Strand Access Areas that restricted coastal access, including during daylight hours, and were
put in place without the necessary authorization under the Coastal Act or City of Dana Point
Local Coastal Program. The hours set by the ordinances were as follows: Strand Vista Park,
which is a bluff top park and walkway [6am-10pm], Mid and Central Strand Accessways [8am-
5pm from October to April and 8am-7pm from May to September], South Strand Switchback
Trail [sunrise to sunset], and Strand Beach Park [sunrise to sunset]. Thus, as an example, on June
25™ each year, the most accessible beach accessways from the center of the public parking lot at
The Headlands were not unlocked in the morning until 2 hours and 47 minutes after dawn, and
were locked closed again in the evening 1 hour and 33 minutes before dark .* That means that
more than 4 hours of daylight access via these accessways was being lost to the public.

The limits on the hours of operation were enforced through, amongst other actions: 1)
installation of gates at the Mid and Central Strand Accessways by the Developer, 2) daily
locking of said gates; and 3) installation of signs displaying the limited hours when the gates
would be open (Exhibit 5). These activities, along with the establishment of the hours of closure
created via the ordinances, constitute the activities that are the subject of this Settlement
Agreement (hereinafter referred to collectively as the “Subject Activities”).

Staff initially learned of the Subject Activities in October, 2009 and notified the City by letter
that month that it considered the activities noted above to be development that required
authorization pursuant to the Coastal Act, and for which no authorization had been obtained.
Over the several years since then, Staff and the City have disagreed over the application of the
HDCP and the CDP to the Subject Activities and whether the 2009 and 2010 City ordinances,
passed without any Coastal Act review, provided legal authorization for the Subject Activities. In
2010, Commission staff took the position that the City’s adoption of the 2010 ordinance and
treatment of that ordinance as providing an exemption for the Subject Activities was an
appealable exemption determination. Appeals were filed, and in May, 2010, this Commission
found that exemption determination to be erroneous. The City challenged that action, and
Surfrider Foundation (“Surfrider”) challenged the City’s nuisance declaration, both in Orange
County Superior Court. The cases were consolidated, trials were conducted, judgments were
entered and appealed, and litigation is still ongoing. A more detailed history of that discourse

¥ Nos. 9-05 and 10-05 (Exhibit 4, 10-05 only).

*In addition, this example of the number of daylight hours when the accessway was closed does not even account for
the nighttime hours during which the public commonly makes use of the coast, for night diving, surfing, fishing
walking and exercising, etc. In no way though is this intended to discount the value of nighttime access to the coast.
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and associated actions, as well as notice of the alleged violations provided to the Developer and
HOA, is summarized below in Section V.

The proposed Settlement Agreement provides a mutually-agreeable path to resolution of the
disagreements regarding the application of the HDCP and the CDP to the Subject Activities,
including by addressing the litigation that ensued from the disagreements. In brief, the City has
agreed, through this Settlement Agreement, to remove the gates, unless they obtain Coastal Act
authorization for the gates. In the interim, the gates will be locked open 24 hours a day, and
components of the gates that increase their visual mass will be removed to make the gateways
less imposing to pedestrians and to provide a more obvious accessway. Also, the proposed
Settlement Agreement provides for unrestricted access at the Strand Access Areas, unless and
until hours of operation are authorized under the Coastal Act. Moreover, agreement provides that
if the City seeks such authorization, the City will propose expanded hours for access that greatly
increase the hours, in terms of length of time the accessways will be open to the public, from
those put in place through the municipal ordinances passed by the City and which gave rise, in
part, to this action. In fact, pursuant to the agreement, certain accessways, as well as the coast
fronting the Headlands development, will be open to the public 24 hours a day.

More specifically, the City, through this Settlement Agreement, has agreed to resolve its liability
for all Coastal Act violation matters addressed herein, including resolving civil liability, to the
extent applicable, under Coastal Act Sections 30820, 30821 and 30822. By entering into the
Settlement Agreement, the City, although not admitting to any wrongdoing or liability under the
Coastal Act, has agreed, pursuant to the terms of the agreement, to a number of provisions
increasing access in the area for the general public, including to do the following: 1) lock open
existing gates and refrain from operating gates at the Strand Access Areas, unless and until
authorized pursuant to the Coastal Act, 2) modify gateways at the Strand Access Areas to make
their appearance more welcoming to the public, 3) provide unrestricted access at the Strand
Access Areas, unless and until hours of operation are authorized pursuant to the Coastal Act, 4),
provide, in perpetuity, 24 hour access to Strand Beach; 5) provide a combination of funds to
coastal programs for children at Title 1 schools and/or construction of new trails at the
Headlands Reserve, 6) install enhanced public access and interpretive signage at the Strand
Access Areas, 7) install bike racks and benches at the Strand Access Areas, 8) develop web-
based coastal access information in cooperation with Commission staff that highlights the public
access amenities available at the Headland development, and 9) dismiss the pending litigation.

This Settlement Agreement does not resolve the Commission’s claims against the Developer or
the HOA for the alleged Coastal Act violations described herein or associated alleged violations.
Commission staff is open to working with Headlands and the HOA to reach a full resolution.
Staff has met and discussed options for resolution with the Developer and the HOA, but if efforts
going forward are not fruitful, Staff will evaluate future options to address the Developer and
the.

Staff recommends that the Commission issue the Settlement Agreement to address the City’s
liability for the Subject Activities and to set a path of future cooperation with the City.



CCC-16-CD-02 (Dana Point)

TABLE OF CONTENTS
l. MOTION AND RESOLUTION. ..., 6
I, JURISDICTION. ... 6
[HI. COMMISSION’S AUTHORITY ... 6
IV. HEARING PROCEDURES... Y
V. FINDINGS FOR SETTLEMENTAGREEMENT ...................................... 7
A. DESCRIPTION OF THE PROPERTIES ...ttt ttn et ttiiiiessesiiiee et aae teeaesesinanes ennaan 7
B. DESCRIPTION OF SUBJECT ACTIVITIES.. vt e 8
C. PLANNING AND ENFORCEMENT HISTORY FOR THE PROPERTIES AND
SURROUNDING AREA. ...ttt tt et ettt te et aae ae et aa e et e e e et e s eae et e eaeeeans 8
D. BASIS FOR ISSUANCE OF AGREEMENT ... ettt et et ettt eieeiee e et et e aae eenens 13
E. ORDER IS CONSISTENT WITH THE COASTAL ACT ...ttt it iieieieiiei e e e ene e 15
F. CALIFORNIA ENVIRONMENTAL QUALITY ACT ..ot viiieieviiieine e veieeenn 20 16
G. SUMMARY OF FINDINGS OF FACT .ttt tten vt tee e eaeitete eanen eaeennenaneennnenas 17
EXHIBITS
Exhibit 1 Proposed Settlement Agreement
Exhibit 2 Vicinity Map of The Strand at the Headlands development
Exhibit 3 Map of Strand Access Areas
Exhibit 4 Ordinance No. 10-05 and Staff Report
Exhibit 5 Photographs of Unpermitted Sign and Gate
Exhibit 6 CCC Letter October 20, 2009
Exhibit 7 City Letter November 5, 2009
Exhibit 8 CCC Letter November 20, 2009
Exhibit 9 June 2, 2011 Trial Court Judgment in City v. CCC
Exhibit 10 July 29, 2011 Trial Court Judgment in Surfrider v. City
Exhibit 11  June 1, 2011 Trial Court Order in Surfrider v. City
Exhibit 12  June 17, 2013 Appellate Court Decision in City v. CCC
Exhibit 13  September 17, 2015 Trial Court Statement of Decision in City v. CCC
Exhibit 14 November 3, 2015 Notification of Intent to Commence Cease and Desist Order

and Administrative Civil Penalties Proceedings



CCC-16-CD-02 (Dana Point)

l. MOTION AND RESOLUTION
Motion 1: Settlement Cease and Desist Order

I move that the Commission issue Settlement Agreement and Settlement Cease and Desist
Order No. CCC-16-CD-02, pursuant to the staff recommendation.

Staff recommends a YES vote on the foregoing motion. Passage of this motion will result in
issuance of the Settlement Agreement and Settlement Cease and Desist Order. The motion
passes only by an affirmative vote of a majority of Commissioners present.

Resolution to Issue Settlement Agreement and Settlement Cease and Desist Order:

The Commission hereby issues Settlement Agreement and Settlement Cease and Desist
Order No. CCC-16-CD-02, as set forth below, and adopts the findings set forth below on
grounds that development has occurred without the requisite coastal development permit,
in violation of the Coastal Act.

1. JURISDICTION

The Commission has certified a Local Coastal Program (“LCP”) that covers the Properties.

Once the Commission has certified an LCP, the local government obtains jurisdiction for issuing
Coastal Development Permits (“CDPs”) under the Coastal Act, and it has inherent (police power)
authority to take enforcement actions for violations of its LCP.

In areas where a local government obtains permitting authority under the Coastal Act through the
Commission’s certification of an LCP, the Commission retains enforcement authority to address
violations of the local government’s LCP under the conditions set forth in and as specified in
Coastal Act Section 30810(a)(1)-(3). In this situation, the local government is a party to the
violation, and, thus, pursuant to Section 30810(a)(3), the Commission has jurisdiction over the
enforcement matters at issue.

I11. COMMISSION’S AUTHORITY

As described in more detail in Section V.D.2 of this staff report, the Subject Activities that have
occurred on the Properties meet the definition of “development” set forth in Coastal Act Section
30106 and LCP Section 9.75.040. Coastal Act Section 30600 and LCP Section 9.27.010 state
that, in addition to obtaining any other permit required by law, any person wishing to perform or
undertake any development in the Coastal Zone must obtain a CDP. The Subject Activities are
not exempt from permitting requirements, nor has a permit been obtained them, and thus the
Subject Activities were undertaken without a CDP, in violation of Coastal Act Section 30600
and LCP Section 9.27.010.

As such, the Commission has jurisdiction, and notwithstanding the acknowledgement by all
Parties that a disagreement exists with regard to the application of the HDCP and the CDP to the
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Subject Activities, the City agrees not to contest the legal and factual bases, the terms, or the
issuance of the attached Settlement Agreement.

IV. HEARING PROCEDURES
The procedures for a hearing on a Cease and Desist Order are outlined in 14 CCR Section 13185.

For a Cease and Desist Order hearing, the Chair shall announce the matter and request that all
parties or their representatives present at the hearing identify themselves for the record, indicate
what matters are already part of the record, and announce the rules of the proceeding, including
time limits for presentations. The Chair shall also announce the right of any speaker to propose
to the Commission, before the close of the hearing, any question(s) for any Commissioner, at his
or her discretion, to ask of any other party. Staff shall then present the report and
recommendation to the Commission, after which the alleged violator(s) or their representative(s)
may present their position(s) with particular attention to those areas where an actual controversy
exists. The Chair may then recognize other interested persons after which time staff typically
responds to the testimony and to any new evidence introduced.

The Commission will receive, consider, and evaluate evidence in accordance with the same
standards it uses in its other quasi-judicial proceedings, as specified in 14 CCR Section 13186,
incorporating by reference Section 13065. The Chair will close the public hearing after the
presentations are completed. The Commissioners may ask questions to any speaker at any time
during the hearing or deliberations, including, if any Commissioner chooses, any questions
proposed by any speaker in the manner noted above. Finally, the Commission shall determine,
by a majority vote of those present and voting, whether to issue the Settlement Agreement and
Settlement Cease and Desist Order. Passage of the motions below will result in issuance of the
Settlement Agreement and Settlement Cease and Desist Order.

V. FINDINGS FOR SETTLEMENT AGREEMENT?®

A. DESCRIPTION OF THE PROPERTIES

The Strand Access Areas are located within and adjacent to the residential community
component of the Headlands development known as The Strand at the Headlands. The Strand
Access Areas span the following properties located in Dana Point, Orange County: Assessor’s
Parcel Nos. 672-092-03, 672-591-09, 672-641-44, 672-641-45, 672-651-24, 672-651-43, 672-
651-44, and 672-651-46. The Strand Access Areas generally descend from public areas,
including roads, parks and a parking lot located on top of a coastal bluff, thread through The
Strand at the Headlands residential subdivision constructed on the bluff slope, and outlet at the
beach at the toe of the bluff known as Strand Beach (sometimes referred to simply as
Strands)(See Exhibit 3).

®> These findings also hereby incorporate by reference the preface of this staff report (“STAFF REPORT:
Recommendations and Findings for Settlement Agreement and Settlement Cease and Desist Order”) in which these
findings appear, which section is entitled “Summary of Staff Recommendation.”
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The Strand Access Areas consist of the following individual parks or accessways: Strand Vista
Park, Mid and Central Strand Accessways, South Strand Switchback Trail, and Strand Beach
Park. Strand Vista Park is a walkway and green strip that provides lateral access along the top of
the bluff, just inland of The Strand at the Headlands, as well as coastal views and recreational
opportunities. The South Strand Switchback Trail is an improved hiking trail that originates at
Selva Road and switchbacks down the natural bluff to the south of the residential subdivision. It
oulets at the south end of Strand Beach. The Mid and Central Strand Accessways descend from
Strand Vista Park through the residential subdivision. The Mid and Central Strands Accessways
join in the center of the subdivision. The accessways consist of staircases in the upper and lower
portions of its length and a sidewalk along an internal road in the center. These two accessways
join together part way down the bluff slope, and the combined accessway outlets at the center of
Strand Beach on the revetment top walkway designated by the HDCP as Strand Beach Park.
Strand Beach Park provides lateral access along the entire length of Strand Beach. The beach is
accessible via several staircases that link the revetment top walkway with the sand.

B. DESCRIPTION OF THE SUBJECT ACTIVITIES

This Settlement Agreement addresses activities, structures and materials on the Properties that
Staff has alleged constitute, or are present as a result of, development (as defined by Coastal Act
Section 30106) for which authorization under the Coastal Act was not received, though the City
does not agree. The alleged unpermitted development activities that are the subject of and
encompassed by this Settlement Agreement include closure of the Strand Access Areas through
establishment, via the adoption of Ordinances 09-05 and 10-05, and enforcement, of hours of
operation; including by implementing such enforcement mechanisms as the maintenance of signs
indicating hours of operation and the maintenance and operation of gates across the Mid-Strand
Beach Access and Central Strand Beach Access, including locking them closed on a daily basis,
often before sunset, and often unlocking them after sunrise; all of which Commission Staff
alleges result in the failure to provide for public access to the Strand Access Areas free of
limitation and obstruction, and are referred to herein as the “Subject Activities.”

C. PLANNING AND ENFORCEMENT HISTORY FOR THE PROPERTIES AND SURROUNDING AREA

Select permit and enforcement matters pertaining to the Subject Activities and/or Properties are
described below. This section outlines the, at times contentious, but ultimately collaborative,
progression of the parties from contrary positions to partnership.

In January 2004, the Commission certified Dana Point Local Coastal Program Amendment No.
DPT-MAJ-1-03%. This document provides comprehensive policies for the Headlands
development, including the requirement for the accessways that are the subject of these
proceedings. In certifying the HDCP, the Commission included the following policy in the LCP:

(Public Access) LUE, Goal 5, New Policy: Recreation and access opportunities at

® This amendment is largely captured in one document, the Headlands Development and Conservation Plan or
“HDCP”.
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public beaches and parks at the Headlands shall be protected, and where feasible,
enhanced as an important coastal resource. Public beaches and parks shall

maintain lower-cost user fees and parking fees, and maximize hours of use to the

extent feasible, in order to maximize public access and recreation opportunities.
Limitations on time of use or increases in user fees or parking fees shall be subject

to a coastal development permit. (Coastal Act/30210, 30212, 30213, 30221)[underlining
added for emphasis]

The City of Dana Point approved CDP No. 04-23 in February 2005, which authorized the
Developer to build The Strand at the Headlands and other components of the Headlands
development. Conditions of this CDP required construction of the Strand Access Areas and their
dedication to the City.

In May 2009, the City adopted Ordinance No. 09-05, in order to establish hours of operation of
parks and public facilities within the City, including the Strand Access Areas. Commission staff
has maintained throughout this progression to settlement that the City did not undergo any of the
required Coastal Act-related procedures in conjunction with the adoption of this ordinance, nor
did it coordinate with the Coastal Commission or issue itself a CDP for the change in intensity of
use of the area and change in access to the water that would flow from the implementation and
enforcement of the ordinance.

On October 7, 2009, during a site visit with the City, Commission staff observed that gates had
been installed at the Mid-Strand and Central Strand Beach accessways. Staff also observed
several signs that restricted public use of the Strand Access Areas to specific daylight hours.

By letter dated October 20, 2009 (Exhibit 6), and a Notice of Violation letter dated November
20, 2009 (Exhibit 8), Commission staff explained the reasoning behind its position that the
Subject Activities are inconsistent with the City’s LCP and the Coastal Act and that, in any
event, they required a CDP.

The City responded to Commission staff’s October 20" letter by letter dated November 5, 2009
(Exhibit 7), in which it explained its position that the Headlands project had been implemented
in full conformance with the HDCP, that no CDP was necessary to establish hours of operation
of the Strand Access Areas as the City’s authority to set hours was acknowledged in the HDCP,
and that no violations of the HDCP had occurred.

On December 16, 2009, Commission staff met with representatives of the City and the
Developer to discuss resolution of the matter. Commission staff again met with the City on
February 18, 2010, at the Headlands project site to discuss the Subject Activities. Staff
subsequently mailed to the City a letter, dated March 4, 2010, in which staff memorialized the
meeting and restated its concerns about the Subject Activities.

Nuisance Abatement Ordinance

On March 22, 2010, the City adopted a Nuisance Abatement Ordinance, No. 10-05 (“Nuisance
Abatement Ordinance™), as an “urgency ordinance”, in which the City concluded that public
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nuisance conditions exist in the area of the Strand Access Areas. The Ordinance established
hours of operation for the South Strand Switchback Trail, Strand Beach Park, the Mid-Strand
Beach Access and the Central Strand Beach Access, and reaffirmed hours set for Strand Vista
Park by Ordinance No. 09-5, within the Headlands development. The City staff report for the
Nuisance Abatement Ordinance removed any doubt as to the purpose, saying the action was
designed to eliminate “any question as to whether the Council’s adoption of Ordinance 09-05
and this Urgency Ordinance are exempt from the Coastal Act [based on the nuisance exemption
in 30005(b)].”

Commission staff determined, in part on the basis of the staff report statements cited above, that
the City’s March 2010 action included an “exemption determination.” Because Section 30625(a)
of the Coastal Act states that *. . . any appealable action on a coastal development permit or
claim of exemption for any development by a local government or port governing body may be
appealed to the commission,” Commission staff opened an appeal period for appeals of the
City’s exemption determination. Appeals were filed both by members of the public and by
Commissioners, and the Commission conducted a public hearing on May 13, 2010, and found
that the Nuisance Abatement Ordinance was not exempt from the permitting requirements of the
Coastal Act.

Litigation History

On May 24, 2010, the City filed a petition for writ of mandate in City of Dana Point v.
California Coastal Commission (San Diego County Superior Court Case No. 37-2010-
00099827-CU-WM-CTL)), challenging the Commission’s exercise of appellate jurisdiction to
review the City’s Nuisance Abatement Ordinance and seeking to enjoin the Commission’s
exercise of its authority. On June 17, 2010, the Surfrider Foundation filed a petition for writ of
mandate and complaint for declaratory and injunctive relief in Surfrider Foundation v. City of
Dana Point (San Diego County Superior Court Case No. 37-2010-00099878-CU-WM-CTL),
challenging the City’s Nuisance Abatement Ordinance. The cases were consolidated. On June
2, 2011, the Superior Court entered judgment in the first case (Exhibit 9), ruling that the
Commission lacked jurisdiction to adjudicate the validity of the City’s Nuisance Abatement
Ordinance, but further ruled, in the second case (Exhibit 10), that the Nuisance Abatement
Ordinance was, in fact, invalid, and in the associated order (Exhibit 11), the Court granted
declaratory relief to Surfrider, that to the extent the City continued to maintain the gates/and or
signage, the matter would be within the Commission’s jurisdiction for further action. The
Commission appealed the judgment in the first case, and the City appealed the judgment in the
second case.

On June 17, 2013, the Court of Appeal issued a published decision on the appeal of the first case,
in City of Dana Point v. California Coastal Com. (2013) 217 Cal.App.4™ 170 (“Dana Point”),
while holding the appeal of the second case in abeyance (Exhibit 12). The Dana Point decision
held that the City’s legislative action in adopting the Nuisance Abatement Ordinance was not the
sort of claim of exemption over which the Commission had appellate jurisdiction, while
simultaneously holding that the trial court erred in restricting the Commission from exercising
jurisdiction over the development mandated by the Ordinance without first determining whether
the City was acting properly within the scope of the nuisance abatement powers reserved to it
under Coastal Act Section 30005(b). It thus held that the Commission may take enforcement
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action to address the City’s Nuisance Abatement Ordinance if the City’s action in declaring the
nuisance was a pretext for avoiding its obligations under the LCP. Accordingly, it remanded the
case to the Superior Court to further determine whether the City properly and in good faith
exercised its nuisance abatement powers in adopting the ordinance.

On October 6, 2015, following a court trial on remand, the San Diego County Superior Court in
Case No. 37-2010-00099827-CU-MC-CTL entered judgment for the Commission (Exhibit 3),
ruling that the City did not properly and in good faith exercise its nuisance abatement powers.
Specifically, the court found that the City “was not acting within the scope of section 30005,
subdivision (b) of the Coastal Commission Act in adopting the Nuisance Abatement

Ordinance... The court further finds that there was not, in fact, a nuisance or prospective nuisance
at the time the Nuisance Abatement Ordinance was enacted.”

In order to move this matter toward resolution, on November 3, 2015, the Executive Director of
the Commission issued a Notification of Intent to Commence Cease and Desist Order and
Administrative Civil Penalties Proceedings to the City, the Developer and the HOA (Exhibit
14). The NOI further set forth a suggested framework to legally resolve the violation via
“consent orders”. In the NOI, Staff reiterated a strong desire to resolve this matter through a
negotiated agreement with the City, Developer and the HOA.

In accordance with 14 CCR Sections 13181 and 13191, the letter was accompanied by a
Statement of Defense (“SOD”) form, and established a deadline for its completion and return.
Thus, the parties were provided the opportunity to respond to the allegations contained within the
Notice of Intent letter, to raise any affirmative defenses that they believed may exonerate them of
legal liability for the alleged violations, or to raise other facts that might mitigate their
responsibility.

Finally, through the NOI, Staff pointed out to the City, Developer and the HOA that should they
settle the matter, the parties would not need to expend time and resources filing an objection to
the assertions made in the NOI in the form of a Statement of Defense.

Later, in the evening of the same date, November 3, 2015, the City approved City CDP 15-0021,
authorizing (a) limited operational hours for the Mid-Strand Beach Access, Central Strand Beach
Access, South Strand Switchback Trail, and the Strand Beach Revetment Trail (“Strand
Accessways”), (b) gates for the Mid-Strand Beach Access and Central Strand Beach Access with
an automatic locking mechanism to correspond to the operating hours, and (c) signage to advise
the public of operating hours and related public information. The City also adopted on first
reading a new ordinance to repeal Ordinance No. 10-05 (the Nuisance Abatement Ordinance),
and amend the Municipal Code to establish new hours of operation for the South Strand
Switchback Trail, Strand Beach Revetment Trail, and the Mid and Central Strand Beach
Accesses as follows: one hour before sunrise to one hour after sunset. Pursuant to the terms of
this Settlement Agreement, these proposed hours of operation will be further extended, and, in
fact, certain accessways will be open 24 hours/day.

After the NOI was sent, the City, Developer, and HOA requested and were granted extensions to
the deadlines for submitting a completed Statement of Defense form, and Staff continued
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discussions with each of the parties for the purpose of reaching a comprehensive resolution of
this matter.

On November 18, 2015, in response to the NOI and to respond to the alleged ongoing violations
of the public access provisions of the Coastal Act, as addressed in the NOI, the City locked the
gates on the Mid-Strand Beach Access and Central Strand Beach Access in a completely open
position, suspended all hours of operation with respect to the Strand Accessways, modified
signage accordingly, and advised Commission Staff it had done so.

On November 30, 2015, the City’s approval of CDP 15-0021 was appealed to the Commission,
thus staying the effectiveness of the CDP, and assigned Appeal No. A-5-DPT-15-0067.

On December 2, 2015, the City filed a notice of appeal from the October 6, 2015 Superior Court
judgment in Case No. 37-2010-00099827-CU-MC-CTL (4 Civ. D069449).

In subsequent meetings and telephone conversations, the City expressed its interest in agreeing to
a consent order that would comprehensively resolve this matter and working towards settlement
rather than submitting a SOD. Although the City ultimately submitted a SOD during the period
of discussions with the Commission staff, after reaching a proposed settlement with the
Commission, the City agreed to withdraw that SOD for purpose of this consent administrative
process. Thus, it does not currently constitute part of the record for these consent proceedings.
Staff and the City have worked collaboratively towards an amicable resolution of the Subject
Activities. The City signed this Settlement Agreement on March 29, 2016. In order to amicably
resolve the violations through this Settlement Agreement, the City agrees not to contest the legal
and factual bases for, the terms of, or the issuance of this Settlement Agreement, or to contest
issuance of this Consent Order. Specifically, the City agrees not to contest the issuance or
enforceability of this Consent Order at a public hearing or any other proceeding, and, along with
Staff, supports issuance of this Settlement Agreement to resolve the matters addressed therein.

In order to resolve more than five (5) years of litigation and to settle all claims asserted against
the City in the NOI, the Parties have negotiated a resolution, as reflected in this Settlement
Agreement. The resolution includes reliance on the permitting process to settle specifics of how
public access at the site will be provided.

This Settlement Agreement represents a compromise by the Parties to avoid the cost and
uncertainty of administrative and judicial proceedings relating to the NOI and the Litigation.
The City does not acknowledge any guilt, wrongdoing, or liability with respect to the allegations
of the NOI, and this Settlement Agreement shall not be construed to suggest, imply, or establish
any guilt, wrongdoing, or liability with respect to those allegations. All Parties continue to
maintain their respective factual and legal positions as set forth in the NOI (in the case of the
Commission) and in its Statement of Defense (in the case of the City) without any concession to
contrary positions taken by other Parties. Nonetheless, to achieve this compromise, the Parties
have agreed to the terms and conditions set forth in this Settlement Agreement and to resolve the
differences regarding the Parties’ respective positions regarding the activities described in the
NOI and the Litigation.
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This Settlement Agreement does not resolve the Commission’s claims against the Developer or
the HOA for the alleged Coastal Act violations described herein or associated alleged violations.
Commission staff is open to working with the Developer and the HOA to reach a full resolution,
and staff has met and discussed options for resolution with the Developer and the HOA, but if
efforts going forward are not fruitful, Staff will have to evaluate future options to address the
Developer and the HOA.

This Settlement Agreement is a result of a collaborative effort of City and Commission staff to
reach a consensual resolution that maximizes public access to the coast at The Strand at the
Headlands, which the Settlement Agreement does, including by providing unrestricted access to
the coast via certain accessways at the site. For this reason, amongst others, staff recommends
that the Commission issue the Settlement Agreement.

D. BASIS FOR ISSUANCE OF ORDER
1) Statutory Provisions

The statutory authority for issuance of Cease and Desist Orders, referred to herein in this
instance as the Settlement Agreement and Settlement Cease and Desist Order (and abbreviated as
the Settlement Agreement), is provided in Section 30810 of the Coastal Act, which states, in
relevant part:

(a) If the commission, after public hearing, determines that any person or governmental
agency has undertaken, or is threatening to undertake, any activity that (1) requires a
permit from the commission without securing the permit or (2) is inconsistent with any
permit previously issued by the commission, the commission may issue an order directing
that person or governmental agency to cease and desist. The order may also be issued to
enforce any requirements of a certified local coastal program or port master plan, or any
requirements of this division which are subject to the jurisdiction of the certified program
or plan, under any of the following circumstance:

@)...
@)...

(3) The local government or port governing body is a party to the violation.
(b) The cease and desist order may be subject to such terms and conditions as the
Commission may determine are necessary to ensure compliance with this division,
including immediate removal of any development or material...
2) Factual Support for Statutory Elements
The following pages set forth the bases for the issuance of the proposed Settlement Agreement

and Settlement Cease and Desist Order by providing substantial evidence that the Subject
Activities were inconsistent with the requirements of the certified LCP.
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The City of Dana Point Zoning Code, which constitutes the implementation policies of the City’s
LCP, Section 9.27.010, provides that a CDP, subject to the standards of the specific zoning
designation, is required for all “development” within the Coastal Overlay District.
“Development” is defined in Section 9.75.040 of the City’s zoning code as:

Development, Coastal - the placement or erection, on land, in or under water, of any
solid material or structure; discharge or disposal of any dredged material or of any
gaseous, liquid, solid, or thermal waste; grading, removing, dredging, mining, or
extraction of any materials; change in the density or intensity of use of land, including,
but not limited to, subdivision pursuant to the Subdivision Map Act (commencing with
Section 66410 of the Government Code), and any other division of land, including lot
splits, except where the land division is brought about in connection with the purchase of
such land by a public agency for public recreational use; change in the intensity of use of
water, or of access thereto, construction, reconstruction, demolition, or alteration of the
size of any structure; including any facility of any private, public, or municipal utility;
and the removal of harvesting of major vegetation other than for agricultural purposes,
kelp harvesting, and timber operations which are in accordance with a timber harvesting
plan submitted pursuant to the provision of the Z’berg-Nejedly Forest Practice Act of
1973 (commencing with Section 4511). As used in this section, “structure” includes, but
is not limited to, any building, road, pipe, flume, conduit, siphon, aqueduct, telephone
line, and electrical power transmission and distribution line. (underling added for
emphasis)

The Subject Activities are: 1) development as defined above, 2) located within the Coastal
Overlay District, so that the CDP requirement of Section 9.27.010 applies; 3) not authorized by
Master CDP No. 04-23 (or any other CDP); and 4) not exempt. Any non-exempt development
activity (including the Access Restrictions) conducted in the Coastal Overlay District without a
valid CDP constitutes a violation of the City’s LCP.

With respect to points #3 and 4 above, in making its ruling, the trial court in the initial decision
in the litigation described above held “The City cannot act to abate the nuisance — i.e., limit
hours of access/place gates — in a manner that is in excess of that necessary without obtaining a
coastal permit.” And with regard to the existence of a nuisance, the court held that “the record
was entirely lacking in evidentiary support for declaring a nuisance...”. The City disagreed and
appealed the decision. Nonetheless, the City and the Commission wish to resolve this matter in a
spirit of cooperation, and thus, although the Parties continue to maintain their respective
positions regarding the activities described in litigation, the Parties have agreed to the terms and
conditions set forth in this Settlement Agreement.

With respect to the last point, above, for the reasons that the Commission set forth in the above-
referenced litigation, the Commission finds that the activities at issue were not exempt on the
basis of any legitimate nuisance declaration pursuant to Section 30005 of the Coastal Act. The
Commission agrees with the conclusion of the third trial court decision, on remand in 2015, that
“Petitioner/Plaintiff City of Dana Point was not acting within the scope of section 30005,
subdivision (b) of the [Coastal Act] in adopting the Nuisance Abatement Ordinance. The City’s
enactment of the Nuisance Abatement Ordinance was a pretext for avoiding the requirements of

14



CCC-16-CD-02 (Dana Point)

its local coastal program. The court further finds that there was not, in fact, a nuisance or
prospective nuisance at the time the Nuisance Abatement Ordinance was enacted.” Therefore, as
the court noted, the activities were neither authorized nor exempt.

Anticipating that this would be the decision of the trial court on remand, the appellate court had
held that

If the court determines that the City adopted the Nuisance Abatement Ordinance solely as
a pretext for avoiding obligations under the local coastal program and/or that the
development mandated by the Nuisance Abatement Ordinance exceeds the amount
necessary to abate the nuisance, the court is directed to enter a new judgment in favor of
the Commission. The court's judgment shall deny the City's request for a peremptory writ
of mandate insofar as it seeks to prohibit the Commission from exercising jurisdiction
over development that the court determines to be outside the scope of section 30005,
subdivision (b).

The appellate court contemplated how the Commission might exercise jurisdiction, noting that

...although we have concluded that the Commission lacked jurisdiction under section
30625 to attempt to prohibit such development (see pt. 111.A.2., ante), there are other
provisions of the Coastal Act that the Commission could utilize in the event the trial court
concludes on remand that section 30005, subdivision (b) does not preclude the
Commission from exercising jurisdiction. For example, pursuant to section 30810, the
Commission may enter an order "to enforce any requirements of a certified local coastal
program . .. or any requirements of this division which are subject to the jurisdiction of
the certified program . . . under any of the following circumstances: [] . .. [1] (3) The
local government or port governing body is a party to the violation.

Although it is the finding of the Commission that the Subject Activities required authorization
pursuant to the Coastal Act, but did not receive such authorization and therefore the Commission
has authorization to undertake this action, the City disagrees with this determination, and has
appealed the decisions of the courts that have supported the Commission’s determination.
However, the Parties have come to agreement on a means to move forward, as embodied in the
terms of the Settlement Agreement, and both the City and Commission staff seek Commission
approval of the proposed Settlement Agreement. Given the finding that unpermitted
development has occurred in violation of the City’s LCP, in the form of the Subject Activities,
the key criterion in section 30810 has been satisfied, and this Commission has jurisdiction to
issue the Settlement Agreement.

E. ORDER 1S CONSISTENT WITH CHAPTER 3 OF THE COASTAL ACT

The Settlement Agreement attached to this staff report as Exhibit 1 is consistent with the
resource protection policies found in Chapter 3 of the Coastal Act. The Settlement Agreement
requires the City to: 1) lock open existing gates and refrain from operating gates at the Strand
Access Areas, unless and until authorized pursuant to the Coastal Act, 2) modify gateways at the
Strand Access Areas to make their appearance more welcoming to the public, 3) provide
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unrestricted access at the Strand Access Areas, unless and until hours of operation are authorized
pursuant to the Coastal Act, 4), provide, in perpetuity, 24 hour access to Strand Beach; 5)
provide a combination of funds to coastal programs for children at Title 1 schools children
and/or construction of new trails at the Headlands Reserve, 6) install enhanced public access and
interpretive signage at the Strand Access Areas, 7) install bike racks and benches at the Strand
Access Areas, 8) develop web-based coastal access information in cooperation with Commission
staff that highlights the public access amenities available at the Headland development, and 9)
dismiss the pending litigation.

F. SETTLEMENT AGREEMENT IS CONSISTENT WITH CALIFORNIA ENVIRONMENTAL
QuALITY AcT (CEQA)

The Commission finds that issuance of this Settlement Agreement to compel compliance with
the Coastal Act through restoration of public coastal access at the Properties is exempt from the
requirements of the California Environmental Quality Act of 1970 (CEQA), Cal. Pub. Res. Code
88 21000 et seq., for the following reasons. First, the CEQA statute (section 21084) provides for
the identification of “classes of projects that have been determined not to have a significant
effect on the environment and that shall be exempt from [CEQA].” The CEQA Guidelines
(which, like the Commission’s regulations, are codified in 14 CCR) provide the list of such
projects, which are known as “categorical exemptions,” in Article 19 (14 CCR 88 15300 et seq.).
Because this is an enforcement action designed to protect, restore, and enhance natural resources
and the environment, and because the Commission’s process, as demonstrated above, involves
ensuring that the environment is protected throughout the process, three of those exemptions
apply here: (1) the one covering actions to assure the restoration or enhancement of natural
resources where the regulatory process involves procedures for protection of the environment (14
CCR § 15307); (2) the one covering actions to assure the restoration, enhancement, or protection
of the environment where the regulatory process involves procedures for protection of the
environment (14 CCR 8 15308); and (3) the one covering enforcement actions by regulatory
agencies (14 CCR § 15321).

Secondly, although the CEQA Guidelines provide for exceptions to the application of these
categorical exemptions (14 CCR 8 15300.2), the Commission finds that none of those exceptions
applies here. Section 15300.2(c), in particular, states that:

A categorical exemption shall not be used for an activity where there is a reasonable
possibility that the activity will have a significant effect on the environment due to
unusual circumstances.

CEQA defines the phrase “significant effect on the environment” (in Section 21068) to mean “a
substantial, or potentially substantial, adverse change in the environment.” These Consent Orders
are designed to protect and enhance the environment, and they contain provisions to ensure, and
to allow the Executive Director to ensure, that they are implemented in a manner that will protect
the environment. Thus, this action will not have any significant effect on the environment, within
the meaning of CEQA, and the exception to the categorical exemptions listed in 14 CCR section
15300.2(c) does not apply. An independent but equally sufficient reason why that exception in
section 15300.2(c) does not apply is that this case does not involve any “unusual circumstances”

16



CCC-16-CD-02 (Dana Point)

within the meaning of that section, in that it has no significant feature that would distinguish it
from other activities in the exempt classes listed above. This case is a typical Commission
enforcement action to protect and restore the environment and natural resources.

In sum, given the nature of this matter as an enforcement action to protect and restore natural
resources and the environment, and since there is no reasonable possibility that it will result in
any significant adverse change in the environment, it is categorically exempt from CEQA.

G.

1.

SUMMARY OF FINDINGS OF FACT

The properties that are the subject of this Settlement Agreement (the “Properties”) are
located adjacent to the 34000 block of Selva Road in Dana Point and are referred to by the
Orange County Assessor’s Office as APNs 672-092-03, 672-591-09, 672-641-44, 672-641-
45, 672-651-24, 672-651-43, 672-651-44, and 672-651-46. The Properties are located within
the Coastal Zone. There is a certified LCP applicable to the Properties.

The City of Dana Point, County of Orange, and The Strand Homeowners Association
separately own parcels that collectively constitute the Properties.

The activities undertaken on the Properties that are the focus of this Settlement Agreement
(“Subject Activities”) included, but may not have been limited to, activities, structures and
materials that Staff has alleged constitute, or are present as a result of, development (as
defined by Coastal Act Section 30106) for which authorization under the Coastal Act was
required but not received, and were not exempt, including on the basis of the ordinances
described herein that were adopted as a pretext for avoiding requirements of the LCP — points
on which the Parties have disagreed, in violation of the City of Dana Point LCP. The alleged
unpermitted development activities that are the subject of and encompassed by this
Settlement Agreement include closure of the Strand Access Areas through establishment, via
the adoption of Ordinances 09-05 and 10-05, and enforcement, of hours of operation,
including by implementing such enforcement mechanisms as the maintenance of signs
indicating hours of operation and the maintenance and operation of gates across the Mid-
Strand Beach Access and Central Strand Beach Access, all of which Commission Staff
alleges result in the failure to provide for public access to the Strand Access Areas free of
limitation and obstruction.

Coastal Act Section 30810 authorizes the Commission to issue a cease and desist order
(herein referred to as a Settlement Agreement) under these circumstances, to enforce the
terms of a certified LCP. In areas where a local government obtains permitting authority
under the Coastal Act through the Commission’s certification of an LCP, the Commission
retains enforcement authority to address violations of the local government’s LCP under the
conditions set forth in and as specified in Coastal Act Section 30810(a)(1)-(3). In this
situation, the local government is a party to the violation, and, thus, pursuant to Section
30810(a)(3), the Commission has jurisdiction over the enforcement matters at issue.

The actions to be performed under this Settlement Agreement, if done in compliance with the
Consent Order and the plans approved therein, will be consistent with Chapter 3 of the
Coastal Act.
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Staff recommends that the Commission issue Settlement Agreement and Settlement Cease and
Desist Order No. CCC-16-CD-02. CCC-16-CD-02 attached hereto as Exhibit 1.
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SETTLEMENT AGREEMENT AND SETTLEMENT CEASE AND DESIST ORDER

This Settlement Agreement and Settlement Cease and Desist Order (collectively, the “Settlement
Agreement”) is entered into by and between (1) the California Coastal Commission (the
“Commission”) and (2) the City of Dana Point (the “City”) (collectively the “Parties”). The
Parties have agreed to work collaboratively to facilitate a resolution of: (a) the matters described
in the “Notification of Intent to Commence Cease and Desist Order and Administrative Civil
Penalties Proceedings” dated November 3, 2015 (“NOI™), (b) the litigation pending between the
Parties in City of Dana Point v. California Coastal Commission, Fourth Appellate District,
Division One, Case No. D069449, and (c) additional litigation pending in Surfrider Foundation
v. City of Dana Point, Fourth Appellate District, Division One, Case No. D060369 (collectively,
“Litigation”). To that end, the Parties have had discussions over the past couple months for the
purpose of resolving this matter amicably and through this Settlement Agreement. Through the
execution of this Settlement Agreement, the Parties have mutually agreed to resolve with respect
to the City all claims asserted in the NOI and to dismiss the Litigation, as described herein.

RECITALS

1.0  In January 2004, the Commission certified an amendment to the City’s Local Coastal
Program (“LCP”), with suggested modifications, for the Dana Point Headlands (“Headlands”),
which became effectively certified in January 2005.

1.1 In February 2005, the City approved Master Coastal Development Permit (“Master
CDP”) No. CDP 04-23 for the Headlands development. The Master CDP was appealed to the
Commission in March 2005, and in April 2005, and the Commission found the appeal to present
no substantial issue.

1.2 In May 2009, the City adopted Ordinance No. 09-05 in order to establish hours of
operation of parks and public facilities within the City, including Strand Vista Park, the South
Strand Switchback Trail, Strand Beach Park, the Mid-Strand Beach Access, and Central Strand
Beach Access within the Headlands development.

1.3 In March 2010, the City adopted a Nuisance Abatement Ordinance, No. 10-05
(“Nuisance Abatement Ordinance”), in which the City stated that public nuisance conditions
exist in the area of Strand Vista Park. The Ordinance established hours of operation for the
South Strand Switchback Trail, Strand Beach Park, the Mid-Strand Beach Access and the
Central Strand Beach Access, and reaffirmed hours set for Strand Vista Park by Ordinance No.
09-5, within the Headlands development.

1.4 The Commission found the City’s action to be an “exemption determination,” appealed it,
conducted a public hearing, and found that the Nuisance Abatement Ordinance was not exempt
from the permitting requirements of the Coastal Act.

1.5 On May 24, 2010, the City filed a petition for writ of mandate in City of Dana Point v.
California Coastal Commission (San Diego County Superior Court, Case No. 37-2010-
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00099827-CU-WM-CTL)), challenging the Commission’s exercise of appellate jurisdiction to
review the City’s Nuisance Abatement Ordinance. On June 17, 2010, the Surfrider Foundation
filed a petition for writ of mandate and complaint for declaratory and injunctive relief in
Surfrider Foundation v. City of Dana Point (San Diego County Superior Court, Case No. 37-
2010-00099878-CU-WM-CTL), challenging the City’s Nuisance Abatement Ordinance. The
cases were consolidated. On June 2, 2011, the Superior Court entered judgment in the first case,
ruling that the Commission lacked jurisdiction to adjudicate the validity of the City’s Nuisance
Abatement Ordinance. On July 29, 2011, the Superior Court further ruled in the second case that
the Nuisance Abatement Ordinance is invalid. The Commission appealed the judgment in the
first case, and the City appealed the judgment in the second case.

1.6  OnJune 17, 2013, the Court of Appeal issued a published decision on the appeal of the
first case, in City of Dana Point v. California Coastal Com. (2013) 217 Cal.App.4™ 170 (“Dana
Point”), while holding the appeal of the second case in abeyance. The Dana Point decision held
that the City’s legislative action in adopting the Nuisance Abatement Ordinance was not a claim
of exemption over which the Commission had appellate jurisdiction, while simultaneously
holding that the trial court erred in restricting the Commission from exercising jurisdiction over
the development mandated by the Ordinance without first determining whether the City was
acting properly within the scope of the nuisance abatement powers reserved to it under Coastal
Act Section 30005(b) and noting that there are other provisions in the Coastal Act, which include
enforcement, that the Commission could utilize in the event the trial court concludes on remand
that section 30005(b) does not preclude the Commission from exercising jurisdiction.
Accordingly, it remanded the case to the Superior Court to further determine whether the City
properly and in good faith exercised its nuisance abatement powers in adopting the ordinance.

1.7 On October 6, 2015, following a court trial on remand, the San Diego County Superior
Court in Case No. 37-2010-00099827-CU-MC-CTL entered judgment, ruling that the City did
not properly and in good faith exercise its nuisance abatement powers and entered judgment for
the Commission.

1.8 On November 3, 2015, the Executive Director of the Commission issued the above-
referenced NOI. On November 18, 2015, in response to the NOI and to respond to the alleged
violations of the public access provisions of the Coastal Act, as addressed in the NOI, the City
locked the gates on the Mid-Strand Beach Access and Central Strand Beach Access in a
completely open position, suspended all hours of operation with respect to the Strand
Accessways, modified signage accordingly, and advised Commission Staff it had done so.

1.9 Also on November 3, 2015, the City approved City CDP 15-0021, authorizing (a)
limited operational hours for the Mid-Strand Beach Access, Central Strand Beach Access, South
Strand Switchback Trail, and the Strand Beach Revetment Trail (“Strand Accessways”), (b)
gates for the Mid-Strand Beach Access and Central Strand Beach Access with an automatic
locking mechanism to correspond to the operating hours, and (c) signage to advise the public of
operating hours and related public information. The City also adopted on first reading a new
ordinance to repeal Ordinance No. 10-05 (the Nuisance Abatement Ordinance), and amend the
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Municipal Code to expand the hours of operation established by the Nuisance Abatement
Ordinance for the Strand Accessways.

1.10 On November 18, 2015, in response to the NOI and to respond to the alleged violations
of the public access provisions of the Coastal Act, as addressed in the NOI, the City locked the
gates on the Mid-Strand Beach Access and Central Strand Beach Access in a completely open
position, suspended all hours of operation with respect to the Strand Accessways, modified
signage accordingly, and advised Commission Staff it had done so.

1.11 On November 30, 2015, the City’s approval of CDP 15-0021 was appealed to the
Commission and assigned Appeal No. A-5-DPT-15-0067.

1.12  On December 2, 2015, the City filed a notice of appeal from the October 6, 2015
Superior Court judgment in Case No. 37-2010-00099827-CU-MC-CTL (4 Civ. D069449).

1.13  The City has disputed and continues to dispute allegations set forth by the Commission in
the NOI and prior correspondence and filed a Statement of Defense in response to the NOI on
February 2, 2016, in accordance with the deadline set forth, as extended, by the Commission
Staff.

1.14 In order to resolve more than five (5) years of litigation and to settle all claims asserted
against the City in the NOI, the Parties have negotiated a resolution, as reflected in this
Settlement Agreement. To expedite that resolution, the Parties have agreed that Commission
Staff will agendize Commission action on the Settlement Agreement at its April 2016 meeting in
Santa Rosa, barring any unforeseen circumstance that necessitates scheduling the matter for a
later meeting, and Commission action on pending CDP Appeal No. A-5-DPT-15-0067 at its June
2016 Santa Barbara meeting, barring any unforeseen circumstance that necessitates scheduling
the matter for a later meeting. The City, in turn, waived the 49-day requirement in the Coastal
Act with respect to that appeal. The Parties also have agreed that the City will modify its local
CDP to incorporate designated hours of operation for the Strand Access Areas as agreed to
below, and that Commission Staff will recommend that any appeal with respect to said hours of
operation raises no substantial issue, or, if substantial issue is found, that the Commission
approve said hours of operation on appeal at a meeting no later than June 2016, barring
circumstances that warrant scheduling the matter for the July meeting.

1.15 This Settlement Agreement represents a compromise by the Parties to avoid the cost and
uncertainty of administrative and judicial proceedings relating to the NOI and the Litigation.
The City does not acknowledge any guilt, wrongdoing, or liability with respect to the allegations
of the NOI, and this Settlement Agreement shall not be construed to suggest, imply, or establish
any guilt, wrongdoing, or liability with respect to those allegations. All Parties continue to
maintain their respective factual and legal positions as set forth in the NOI (in the case of the
Commission) and in its Statement of Defense (in the case of the City) without any concession to
contrary positions taken by other Parties. Nonetheless, to achieve this compromise, the Parties
have agreed to the terms and conditions set forth in this Settlement Agreement and to resolve the
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differences regarding the Parties’ respective positions regarding the activities described in the
NOI and the Litigation.

2.0 NATURE OF THE ISSUES

2.1  Commission Staff’s Position. Commission Staff notified the City that certain activities
have been conducted with respect to the Strand Accessways at the Headlands development that
required authorization pursuant to the Coastal Act, but for which no such authorization was
obtained. In summary, the primary activities of concern to Staff include the installation of gates
and signs restricting public beach access and the establishment and enforcement of “hours of
operation” limiting public beach access, as identified in the NOI.

2.2  City’s Position. The City’s position is set forth in its Statement of Defense. In summary,
the City’s position is that: (a) Gates installed and maintained open during designated hours of
operation at the Mid-Strand Beach Access and Central Strand Beach Access are authorized by
the City’s certified Local Coastal Program (“LCP”), the certified Headlands Development
Conservation Plan (“HDCP”), Master CDP No. 04-23, and City CDP No. 15-0021; (b) the
designation of hours of operation for the Mid-Strand Beach Access, Central Strand Beach
Access, South Strand Switchback Trail, and Strand Beach Park/Strand Revetment Trail, and
public access signs reflecting those designated “hours of operation” are authorized by the City’s
certified LCP, the certified HDCP, and City CDP No. 15-0021, which is presently pending on
appeal before the Commission; and (c) the City timely acted to both address and correct all
matters addressed in the NOI by locking the gates completely open and suspending all hours of
operation with respect to the Strand Accessways and modifying all signage accordingly.

2.3  Shared Position. All Parties have worked collaboratively to resolve these matters
amicably and have mutually agreed to settle their differences through this Settlement Agreement.

3.0 SETTLEMENT CEASE AND DESIST ORDER CCC-16-CD-02

Pursuant to its authority under California Public Resources Code (“PRC”) Section 30810, the
Commission hereby authorizes and orders the City; and all its successors, assigns, employees,
agents, contractors, and any persons or entities acting in concert with any of the foregoing to; and
the City agrees to:

3.1  Cease and desist from engaging in development, as defined in PRC Section 30106, that
would require a coastal development permit (“CDP”), on any of the property identified in
Section 4.2 below (“Properties”), unless authorized pursuant to the Coastal Act (PRC Sections
30000 — 30900), including as authorized by this Settlement Agreement, the City of Dana Point
Local Coastal Program (“LCP”), or a CDP.

3.2  Refrain from undertaking any activity that physically or indirectly discourages or
prevents use of any of the Strand Access Areas, as defined in Section 4.3, below, including, but
not limited to, installing gates or maintaining existing gates (unless locked completely open), in
any of the Strand Access Areas, enforcing hours of closure of any portion of the Strand Access
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Areas, or erecting signs or maintaining existing signs that discourage unimpeded access across
the Strand Access Areas, until and unless authorized pursuant to the Coastal Act, the LCP, or a
CDP (including Appeal No. A-5-DPT-15-0067 or local CDP 15-0021, if modified pursuant to
the terms of this Settlement Agreement and either not appealed to the Commission, or the
Commission finds any such appeal not to raise any substantial issues, or if the Commission finds
substantial issue and approves the modification) including as authorized by this Settlement
Agreement.

3.3  Remove, subject to the terms and conditions of this Settlement Agreement and as set
forth in Section 8.0, below, the gates in the Strand Access Areas, all footings or support
structures for gates (but not stone pilasters to which they may be attached), signs and references
to hours of operation on signs, unless authorized pursuant to the Coastal Act (including as
authorized by this Settlement Agreement), the LCP, or a CDP.

3.4 Remove a) the wire mesh from the gates and adjacent fences, and b) the spikes from the
top of the gates and gateway fences by no later than 15 days after issuance of this Settlement
Agreement.

3.5  Subject to Section 16.2 below, take all necessary steps to rescind or invalidate City
ordinances 09-05 and 10-05.

3.6 Fully and completely comply with the terms and conditions of Master CDP No. 04-23, as
they may apply to the City, including by providing for public access to the Strand Access Areas
without obstruction or limitation, unless authorized pursuant to the Coastal Act, the LCP, or a
further CDP, including as authorized by this Settlement Agreement or Appeal No. A-5-DPT-15-
0067.

4.0 DEFINITIONS

4.1  Settlement Agreement. This Settlement Agreement and Settlement Cease and Desist
Order (Commission file number CCC-16-CD-02) are referred to collectively in this document
alternatively as “the Settlement Agreement” or ‘this Settlement Agreement.”

4.2  Properties. The properties in Dana Point, Orange County, on which the Strand Access
Areas are located, also identified as Assessor’s Parcel Nos. 672-092-03, 672-591-09, 672-641-
44, 672-641-45, 672-651-24, 672-651-43, 672-651-44, and 672-651-46, are referred to in this
document collectively as the “Properties.”

4.3  Strand Access Areas. The public use areas located in Strand Vista Park, South Strand
Switchback Trail, Mid-Strand Beach Access, Central Strand Beach Access, and Strand Beach
Park at the Dana Point Headlands project site, components of which are alternatively known as
“The Strand at Dana Point Headlands,” are referred to in this document collectively as the
“Strand Access Areas.”
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4.4  Subject Activities. This Settlement Agreement addresses activities, structures and
materials on the Properties that Staff has alleged constitute, or are present as a result of,
development (as defined by Coastal Act Section 30106) for which authorization under the
Coastal Act was not received and the Parties dispute. The alleged unpermitted development
activities that are the subject of and encompassed by this Settlement Agreement include closure
of the Strand Access Areas including through establishment, via the adoption of Ordinances 09-
05 and 10-05, and enforcement of hours of operation including by implementing such
enforcement mechanisms as the maintenance of signs indicating hours of operation and the
maintenance and operation of gates across the Mid-Strand Beach Access and Central Strand
Beach Access, all of which Commission Staff alleges result in the failure to provide for public
access to the Strand Access Areas free of limitation and obstruction and are referred to herein as
the “Subject Activities.”

5.0 NATURE OF SETTLEMENT AGREEMENT

5.1  Through execution of this Settlement Agreement, the Commission agrees to
expeditiously process the pending appeal, CDP Appeal No. A-5-DPT-15-0067, regarding hours
of operation of Strand Access Areas and an amendment to the City’s certified LCP, if prepared
and submitted, regarding installation of gates on the Mid-Strand and Central Strand Beach
Access, and to act on said appeal no later than the Commission’s June 2016 meeting barring any
unforeseen circumstance that necessitates scheduling the matter for a later meeting. If the City
amends local CDP 15-0021 pursuant to the Settlement Agreement, the Commission agrees
similarly to expeditiously process any appeal consistent with the time limits set forth in the
Coastal Act and to act on said appeal no later than the Commission’s June 2016 meeting barring
any unforeseen circumstance that necessitates scheduling the matter for a July 2016 hearing.
The City, in turn, agrees to comply with the terms and conditions of the Settlement Agreement,
which addresses under Sections 3.0 through 3.6, above, (1) removal of certain physical items and
materials from the Properties, as described in the Removal Plan; (2) cessation of activities that
interfere with public access across the Strand Access Areas; (3) implementation of public access
improvements and programs; and (4) compliance with the other terms of this Settlement
Agreement, including dismissal of the pending litigation, rescission of existing ordinances, and
compliance with future permits. Nothing in this Settlement Agreement guarantees or conveys
any right to development on the Properties other than the work expressly authorized by this
Settlement Agreement.

5.2  Authority to Conduct Work. By executing this Settlement Agreement, the City attests that
it has authority to conduct all of the work required of it by this Settlement Agreement and agrees
to obtain all permissions necessary (access, etc.) to complete the obligations set forth herein. The
City agrees to cause any employees, agents, and contractors, and any persons or entities acting in
concert with any of the foregoing, to comply with the terms and conditions of this Settlement
Agreement. The City shall, among other measures, distribute copies of this Settlement
Agreement to the aforementioned parties, and incorporate into any contracts with the
aforementioned parties a provision which requires compliance with this Settlement Agreement.
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6.0 COASTAL DEVELOPMENT PERMIT NO. A-5-DPT-15-0067 AND LOCAL CDP
15-0021 (HOURS OF OPERATION).

6.1 Nothing in this Settlement Agreement precludes the City from seeking authorization from
the Commission for prospective hours of operation of the Strand Access Areas, including
through, subject to the terms below, CDP Appeal No. A-5-DPT-15-0067, or local CDP 15-0021,
if modified pursuant to the terms of this Settlement Agreement. In order to expedite the
Commission’s processing of Appeal No. A-5-DPT-15-0067, and thus also effect a
comprehensive resolution of the issue of hours of operation of the Strand Access Areas, the
Parties have agreed to implement this Settlement Agreement and process CDP Appeal No. A-5-
DPT-15-0067, or any appeal if the City amends the local CDP as provided by this agreement
pursuant to Sections 6.1 and 6.2 and other terms and conditions set forth in the Settlement
Agreement, as applicable.

6.2 In connection with Appeal No. A-5-DPT-15-0067, the City agrees to, within 15 days of
issuance of this Settlement Agreement, modify the local CDP to include approval of designated
hours of operation for the Strand Access Areas as follows: Strand Vista Park [5am-10pm], South
Strand Switchback Trail [24 hours/day], Strand Beach Park/Strand Revetment Trail [24
hours/day], Central Strand Beach Access [5am-10pm], and Mid-Strand Beach Access [5am-
10pm]. The Commission, in turn, agrees that in the event of an appeal, the Commission Staff
will recommend that the appeal raises no substantial issue, or, if substantial issue is found, that
the Commission approve on appeal said designated hours of operation for the Strand Access
Areas. Except in connection with a request to modify the Settlement Agreement pursuant to
Section 26.0, the City agrees to support at any time at any judicial or Commission administrative
proceeding in any forum the designated hours of operation. Nothing in this Settlement
Agreement, however, shall limit the discretion of the Commission in acting on Appeal No. A-5-
DPT-15-0067 or an appeal from the amendment of local CDP 15-0021.

6.2.1 The City may at any time subsequent to issuance of this Settlement Agreement
modify its application to request to achieve, and Commission staff will recommend
approval of, the expansion of the hours of operation of the Strand Access Areas from the
hours listed in Section 6.2.

6.3  Until such time as CDP Appeal No. A-5-DPT-15-0067 is acted upon by the Commission,
or alternatively, until such time as the appeal period of local CDP 15-0021(as modified pursuant
to this Settlement Agreement) expires without the filing of a non-frivolous appeal, the City
agrees it shall cease enforcement of hours of operation of the Strand Access Areas. Subsequent
to the Commission action on Appeal No. A-5-DPT-15-0067, or the expiration of the appeal
period of local CDP 15-0021(as modified pursuant to this Settlement Agreement) without the
filing of a non-frivolous appeal, and subject to Section 3.2 above, and 15.2 below, any hours of
operation for the Strand Access Areas shall be consistent with the outcome of the Commission’s

! For convenience sake, references hereafter to Commission action on A-5-DPT-15-0067 are intended to include
Commission action on any new appeal generated after the City amends the local CDP as required by this agreement.
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final decision on Appeal No. A-5-DPT-15-0067 or local CDP 15-0021(as modified pursuant to
this Settlement Agreement), if not appealed, as appropriate. Nothing in this Settlement
Agreement is intended to limit the City’s rights with respect to seeking judicial review of the
Commission’s action on Appeal No. A-5-DPT-15-0067.%

7.0 LOCAL COASTAL PROGRAM AMENDMENT (GATES)

7.1  The City agrees to amend local CDP No. 15-0021 within 15 days of approval of this
Settlement Agreement, to delete its approval of gates in connection with the Mid-Strand Beach
Access and Central Strand Beach Access.

7.2 The Parties agree that the City may, if it so desires, prepare and submit a complete
application for an amendment to the City’s LCP to make the use of gates in connection with
approved hours of operation for the Mid-Strand Beach Access and Central Strand Beach Access
an allowable use that could be approved through a CDP.

7.3 If the City submits such an application on or before September 15, 2016, the Commission
agrees to expeditiously process the LCP amendment application and set the matter for hearing
and action by the Commission but in any event not later than the Commission’s January 2017
South Coast LA/Orange County meeting, barring any unforeseen circumstances that necessitate
scheduling the matter for a later hearing.

7.4 If the Commission approves the LCP amendment application, the City agrees to
expeditiously process a CDP for the gates and the Commission, in turn, agrees to expeditiously
process and hear any appeal related thereto within the time limits set forth in the Coastal Act but
in any event not later than 120 days after the filing of any appeal, or at the next local hearing
after the 120 days have run, barring any unforeseen circumstances that necessitate scheduling the
matter for a later hearing.

7.5 Nothing in this Settlement Agreement is intended to limit whatever rights the City has
with respect to seeking judicial review of the Commission’s action on the LCP amendment or the
CDP.

8.0 REMOVAL REQUIREMENTS

If the City does not submit an LCP amendment application as provided in Section 7.0 on
or before September 15, 2016, or the Commission denies such LCP amendment application or
CDP thereon, then the City shall submit a Removal Plan within 30 days of the date the
Commission’s final decision on an LCP or CDP thereon, if a denial occurs, or by October 15,
2016, if the City does not submit the LCP amendment application by September 15, 2016, for the
review and approval of the Commission’s Chief of Enforcement or Deputy Chief of Enforcement

2 This provision is not intended to imply that the Commission authorizes any action taken by the City pursuant to
this provision or concurs with the position taken by the City in taking such action.
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(hereinafter “Enforcement Chief/Deputy”). The Removal Plan shall provide for the removal and
off-site disposal of all physical items that were placed or have come to rest on the Properties as a
result of the Subject Activities unless approved by a CDP, and shall be consistent with the
conditions set forth below.

8.1  The Removal Plan shall include a site plan showing the location and identity of all
physical items of the Subject Activities and where the photographs will be taken pursuant to
Section 8.5, below.

8.2  The Removal Plan shall provide that the City shall obtain property owner permission for
any activities that will be undertaken pursuant to this Settlement Agreement on property not
owned by the City.

8.3  The Removal Plan shall indicate that removal of all physical items that were placed or
have come to rest on the Properties as a result of the Subject Activities will be undertaken in a
manner that does not block, impede, or disrupt use of the Strand Access Areas.

8.4  The Removal Plan shall include a description of the methods of removal as well as
proposed public access protection measures to be employed during the removal process.

8.5  The Removal Plan shall indicate that removal of all physical items that were placed or
have come to rest on the Properties as a result of the Subject Activities shall commence pursuant
to the approved Removal Plan within 15 days of approval by the Enforcement Chief/Deputy, and
such removal shall be completed with 10 days of implementing the approved Removal Plan.

8.6  The Removal Plan shall provide that the City will submit photographic documentation,
from the locations depicted on the site plan described in Section 8.1, showing the former location
of, and demonstrating the removal of, all physical items that were placed or have come to rest on
the Properties as a result of the Subject Activities to the Enforcement Chief/Deputy within 30
days of approval of the Removal Plan.

9.0 IMPLEMENTATION REVIEW

In order to facilitate coordination regarding implementation, including compliance, the City has
agreed that it may submit, at its discretion, monthly status reports describing the City's
implementation of the Settlement Agreement, and in turn, Staff agrees to discuss said status
reports and any concerns it may have regarding implementation at the request of the City and
dependent upon the schedules of the Parties. If Staff raises an issue of implementation in this
context, the City agrees to address the issue within 10 days of Staff raising the issue.

10.0 REVISION OF DELIVERABLES

The Enforcement Chief/Deputy may require revisions to deliverables under this Settlement
Agreement. The City shall revise any such deliverables consistent with the Enforcement
Chief/Deputy’s specifications, and resubmit them for further review and approval by the
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Enforcement Chief/Deputy, by the deadline established by the Enforcement Chief/Deputy. The
Enforcement Chief/Deputy may extend the deadline for submittals upon a written request and a
showing of good cause, pursuant to Section 19.0 of this Settlement Agreement.

11.0 RESPONSIBLE PARTIES

The City of Dana Point; and all its successors, assigns, employees, agents, contractors, and any
persons or entities acting in concert with any of the foregoing, are subject to all the requirements
of this Settlement Agreement, and shall undertake work required herein according to the terms of
this Settlement Agreement.

12.0 SUBMITTAL OF DOCUMENTS

All documents submitted to the Commission pursuant to this Settlement Agreement must be sent
to:

California Coastal Commission
Attn: Andrew Willis

200 Oceangate, Suite 1000
Long Beach, CA 90802

WITH A COPY TO:

California Coastal Commission
Attn: Chief of Enforcement

45 Fremont, 20th floor

San Francisco, CA 94105

13.0 COMMISSION JURISDICTION

The Commission has jurisdiction over resolution of these Coastal Act violations pursuant to PRC
Section 30810. The City has agreed not to and shall not contest the Commission’s jurisdiction to
issue or enforce this Settlement Agreement.

140 RESOLUTION OF MATTER VIASETTLEMENT

In light of the intent of the Parties to resolve these matters through settlement, and to avoid
further litigation, the Parties agree to jointly present this Settlement Agreement to the
Commission for its approval and to inform the Commission that this Settlement Agreement
settles all claims — whether contested or uncontested — against the City related to Coastal Act
violations the Commission may have with respect to the Subject Activities referred to in Section
4.2 presently known or asserted by Staff to have occurred on the Property at any time prior to the
Approval Date. The City has submitted a “Statement of Defense” form as provided for in
Section 13181of Title 14 of the California Code of Regulations to state its position as a matter of
record, but has agreed not to contest the legal and factual bases and the terms and issuance of the

CCC-16-CD-02

Exhibit 1

Page 10 of 18



City of Dana Point Settlement Agreement and Settlement Cease and Desist Order
CCC-16-CD-02

March 25, 2016

Page 11 of 17

Settlement Agreement. Specifically, the City has agreed not to contest the issuance or
enforcement of this Settlement Agreement at a public hearing or any other proceeding. For the
limited purpose of the Commission’s administrative process (so that Staff is not legally required
to prepare a staff report addressing the City’s Statement of Defense), the City hereby withdraws
its Statement of Defense for purposes of the Commission’s consideration of this Settlement
Agreement® and agrees not to seek a stay pursuant to PRC Section 30803(b) or to challenge the
issuance and enforceability of this Settlement Agreement in a court of law or equity.

15.0 EFFECTIVE DATE AND TERMS OF THE SETTLEMENT AGREEMENT

The effective date of this Settlement Agreement is the date this Settlement Agreement is
approved by the Commission. This Settlement Agreement shall remain in effect permanently
unless and until rescinded in accordance with the standards and procedures set forth in Section
13188(b) and of Title 14 of the California Code of Regulations.

16.0 EFFECT ON PENDING LITIGATION AND TERMINATION OF SETTLEMENT
AGREEMENT

16.1 Within 10 days after this Agreement is fully executed, the Commission and City shall
jointly move or file a stipulation and proposed order in the Court of Appeal in Case No. 4 Civ.
D069449 to stay the appeal until 75 days after Commission action on Appeal No. A-5-DPT-15-
0067, or in the event that local CDP 15-0021 is modified pursuant to the Settlement Agreement
and no non-frivolous appeal is filed, then no later than 75 days after the close of the appeal
period of local CDP 15-0021, or to a date certain if by mutual agreement.

16.2  If the Commission timely acts on CDP Appeal No. A-5-DPT-15-0067 or any appeal from
an amendment to local CDP 15-0021, and approves the CDP, or amendment thereto, with terms
and conditions to which the City, no later than 75 days thereafter and in writing, agrees, or in the
event that local CDP 15-0021 is modified pursuant to the Settlement Agreement and no non-
frivolous appeal is filed, or, if an appeal is filed, that the Commission finds that it raises no
substantial issue, then no later than 75 days after the City’s decision becomes final and effective,
the City will (1) request dismissal of its appeal of the Judgment that was entered by the San
Diego County Superior Court in Case No. 37-2010-00099827-CU-WM-CTL on October 6,
2015, with each Party to bear its own attorneys’ fees in connection with each case and appeal, (2)
additionally dismiss its pending appeal in Surfrider Foundation v. City of Dana Point, Case No.
D060369 that was entered by the San Diego County Superior Court in Case No. 37-2010-

® In the event a third party challenge is brought against the Commission in connection with the approval of this
Settlement Agreement, the Parties agree that the Statement of Defense referenced in Recital 1.12 of this Settlement
Agreement shall be made a part of and included in the administrative record of proceedings for said third party
judicial challenge. In the event the Commission or Staff decides to reinitiate the enforcement proceeding set forth in
the NOI, or initiate new enforcement proceedings for alleged Coastal Act violations that have been asserted by the
Commission or Staff prior to the effective date of this Settlement Agreement, the Parties agree that the Statement of
Defense referenced in Recital 1.12 of this Settlement Agreement shall be made a part of the administrative record
for those proceedings.
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00099878-CU-WM-CTL, and (3) take all necessary steps to rescind or invalidate its City
ordinance 09-05 and 10-05.

17.0 FINDINGS

This Settlement Agreement is issued on the basis of the findings adopted by the Commission, as
set forth in the document entitled “Staff Report: Recommendations and Findings for Issuance of
Settlement Agreement and Settlement Cease and Desist Order.” The Parties agree that the
findings shall not prejudice the ability of the City to prepare and submit an application for an
LCP amendment to authorize gates on the Mid-Strand Beach Access and Central Strand Beach
Access, as provided in Section 7, above. The Parties agree that all jurisdictional prerequisites for
issuance of this Settlement Agreement have been met. The activities authorized and required in
this Settlement Agreement are consistent with the resource protection policies set forth in
Chapter 3 of the Coastal Act. The Parties agree that the activities required in this Settlement
Agreement are, and the Commission has authorized the activities as being, consistent with the
resource protection policies set forth in Chapter 3 of the Coastal Act.

18.0 COMPLIANCE OBLIGATION

18.1 Strict compliance with this Settlement Agreement by all parties subject thereto is required.
Failure to comply with any term or condition of this Settlement Agreement, including any
deadline contained in this Settlement Agreement, unless the Enforcement Chief/Deputy agrees to
an extension under Section 19.0, below, will constitute a violation of this Settlement Agreement
and shall result in the City being liable for stipulated penalties in the amount of $500 per day per
violation resulting in impacts to public access and $250 per day per violation for all others.

18.2  The City shall pay stipulated penalties within 15 days of receipt of written demand by the
Commission for such penalties regardless of whether the City has subsequently complied. If the
City violates this Settlement Agreement, nothing in this agreement shall be construed as
prohibiting, altering, or in any way limiting the ability of the Commission to seek any other
remedies available, including imposition of civil penalties and other remedies pursuant to PRC
Sections 30820, 30821, 30821.6, and 30822, to the extent applicable, as a result of the lack of
compliance with the Settlement Agreement and for the underlying Coastal Act violations
described herein.

19.0 DEADLINES

Prior to the expiration of any of the deadlines established by this Settlement Agreement,
including Section 23.0, the City may request from the Enforcement Chief/Deputy an extension of
that deadline. Such a request shall be made no fewer than 10 days in advance of the deadline and
directed to the Enforcement Chief/Deputy, in care of the Enforcement Official, in the Long
Beach office of the Commission.

The Enforcement Chief/Deputy may grant an extension of deadlines upon a showing of good
cause, either if the Enforcement Chief/Deputy determines that the requesting party has diligently
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worked to comply with their obligations under this Settlement Agreement but cannot meet
deadlines due to unforeseen circumstances beyond their control, or if the Enforcement
Chief/Deputy determines that any deadlines should be extended if additional time would benefit
the success of the obligations under this Settlement Agreement.

20.0 SEVERABILITY

Should any provision of this Settlement Agreement be found invalid, void or unenforceable, such
illegality or unenforceability shall not invalidate the whole, but this Settlement Agreement shall
be construed as if the provision(s) containing the illegal or unenforceable part were not a part
hereof.

21.0 SITE ACCESS

The City shall provide Staff with access to the Properties. Staff may enter and move freely about
the Properties for purposes including, but not limited to, ensuring compliance with the terms of
this Settlement Agreement. Nothing in this Settlement Agreement is intended to limit in any
way the right of entry or inspection that any agency may otherwise have by operation of any law.

22.0 GOVERNMENT LIABILITIES

Neither the State of California, the Commission, nor its employees shall be liable for injuries or
damages to persons or property resulting from acts or omissions by the City in carrying out
activities pursuant to this Settlement Agreement, nor shall the State of California, the
Commission or its employees be held as a party to any contract entered into by City or its agents
in carrying out activities pursuant to this Settlement Agreement.

23.0 SETTLEMENT OF CLAIMS

In light of the intent of the Parties to resolve these matters and the Litigation in settlement, and to
coordinate related initiatives of both the City and the Commission, the City will:

(1) process a local CDP within 12 months of issuance of this Settlement Agreement for
construction of the “Trail Connection to Selva” and the “Trail Loop Connection” and “Public
View Overlook Platform”, the general locations of which are depicted on attached Exhibit 1; and
implement said CDP, or said CDP as appealed, approved in whole or in part, and conditioned by
the Commission as to, including, but not limited to, siting of the improvements and restoration of
areas which may be disturbed thereby, if appealed and conditioned as such, within 24 months of
issuance of this Settlement Agreement, unless extended pursuant to Section 19.0 above.

A) In the event that a CDP for the trail improvements, in whole, is not approved or issued
within 18 months of issuance of this Settlement Agreement, or the underlying property
owner, other than the City, does not consent to construction of the improvements
approved, and implementation of the trail improvements, in whole, is not possible, or the
work authorized by the permit does not occur for some other reason beyond the control of
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the City, then in lieu of construction of the trail connections and viewing platform
described in the previous paragraph, the City agrees to provide funding in the amount of
$25,000 per year for a six year period (beginning with the next budget year following the
18 month deadline noted in this paragraph) to the Ocean Institute, described below, for
the Title 1 program described below, including general programming in support of said
program. If the circumstances described immediately above prevent construction of 2 of
the trail improvements, the City agrees to pay half this amount, and a quarter of this
amount if one is prevented as a result of the described circumstances.

(2) develop as soon as feasible, but by no later than within 12 months of issuance of this
Settlement Agreement, a means to link the mobile applications being developed by the City and
Commission to identify public beaches, coastal parks and trails, coastal parking and transit
programs (e.g., the regional coastal trolley system), and key visitor-serving uses within the City,

(3) develop, in consultation with Commission staff, within 12 months of issuance of this
Settlement Agreement, enhanced content for the Commission’s web-based application,

(4) install within 6 months of issuance of this Settlement Agreement, 2 bike racks, one each at
the upper entrances to the South Strand Switchback Trail and Mid-Strand Accessways, and 6
cement-cast benches along the Strand Revetment Trail for public viewing and use, and

(5) provide enhanced public access and interpretive signage in connection with the Strand
Accessways consistent with policies of the certified Headlands Conservation and Development
Plan. To that end, the City will submit a signage plan for the review and approval of the
Enforcement Chief/Deputy within 12 months of issuance of this Settlement Agreement. At a
minimum, the signage plan shall include 1) 2 interpretive signs to be placed in locations at
Strand Vista Park that do not interfere with public views of the coast and ocean to display
information on coastal issues, such as marine protected areas, whale migration, and sea level rise
and erosion, etc., 2) 5 coastal access signs, one each at the entrances, at bluff top and beach level,
to the South Strand Switchback Trail and Mid and Central Strand Accessways, that display the
traditional footprint logo and the language: “Accessways provided in cooperation with the
California Coastal Commission”, and (3) a minimum of 4 wayfinding signs, with the footprint
logo, installed along the Strand Accessways at appropriate locations. The City shall implement
the signage plan within 90 days of approval of the plan by the Enforcement Chief/Deputy. Each
of the time limits set forth in this Paragraph may be extended by the Enforcement Chief/Deputy
on a showing of good cause pursuant to Section 19.0.

The Parties additionally agree that, in order to enhance public access in the City, if the
Commission, on appeal, timely acts (as described in Section 5.1, above) on CDP Appeal No. A-
5-DPT-15-0067 or an amendment to local CDP 15-0021 pursuant to Section 6 above with terms
and conditions to which the City, no later than 75 days thereafter and in writing, agrees, the City
shall submit a plan within 90 days thereafter for the review and approval of the Enforcement
Chief/Deputy to fund a public access program or programs to be operated by the Ocean Institute
(www.ocean-institute.org) in conjunction with its existing programs. If the City amends local
CDP 15-0021 pursuant to Section 6 above (and no non-frivolous appeal is received), or if an
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appeal is filed and the Commission finds that the appeal raises no substantial issue, then the City
shall submit said plan for review and approval of the Enforcement Chief Deputy within 90 days
after the date the City’s action becomes final. The exact nature and operation of the program or
programs will be determined in collaboration with and on the basis of proposals and/or input
from the Ocean Institute, the Commission, the Surfrider Foundation and the City with the
objective of providing children from the Southern California area and beyond, and in particular
from Title 1 schools, with learning opportunities relating to public access to the Marine
Conservation Area at Strands Beach, hands-on marine science, and contemporary oceanographic
and related issues (such as the impacts on coastal resources associated with global warming, sea
level rise, and marine debris). The City agrees to budget and provide the funding for the
program or programs, including transportation costs, in the amount of $25,000 per year for a six
year period, beginning with the next budget year following submittal of the funding plan
described herein, and to provide the Enforcement Chief/Deputy of the Commission with an
annual report which evidences payment of such funding.

The Parties agree that this Settlement Agreement settles any monetary claims for relief the
Commission may have against the City with respect to the Subject Activities referred to in
Section 4.4 of the Settlement Agreement (specifically including, to the extent applicable, claims
for civil penalties, fines or damages under the Coastal Act, including under Public Resources
Code Section 30805, 30820, 30821, and 30822) with the exception that, if the City fails to
comply with any term or condition of this Settlement Agreement, the Commission may seek
monetary or other claims for both the underlying violations of the Coastal Act and for the
violation of this Settlement Agreement.

In addition, this Settlement Agreement does not limit the Commission from taking enforcement
action (including seeking monetary relief) to address Coastal Act violations at the Properties or
elsewhere, other than those specified herein or which occur after the date of this Settlement
Agreement.

Finally, nothing in this Settlement Agreement is intended to limit the Commission from taking
enforcement action against other parties for unpermitted development alleged in Section 4.4.

24.0 RELEASE OF CLAIMS

If the City agrees in writing to the terms of CDP No. A-5-DPT-15-0067, or a Commission-
approved amendment to local CDP 15-0021 within 75 days of its approval, then each party
irrevocably releases all existing claims, demands, liens, and/or causes of action against the other,
its members, its staff and its counsel, but such release shall not include the obligations of the
Parties under this Settlement agreement or for the costs described in the memorandum of costs
filed by the Office of the Attorney General in San Diego County Superior Court in Case No. 37-
2010-00099827-CU-WM-CTL.
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25.0 SUCCESSORS AND ASSIGNS

This Settlement Agreement constitutes a contractual obligation between the City and the
Commission, and therefore shall remain in effect until all terms are fulfilled, regardless of
whether the City has a financial interest in the Properties, as defined in Section 4.2, currently
owned by the City. The Parties retain all of their rights to enforce this Agreement and to assert
factual defenses to any alleged breaches or violations of this Agreement, with the exception that
the City may not challenge the issuance or enforceability of the Agreement itself or the legality
or enforceability of any specific provision.

This Settlement Agreement shall run with the land, binding the City and its successors in
interest, assigns, and future owners of the Properties currently owned by the City. The City
agrees that it shall provide notice to all successors, assigns, and potential purchasers of any
portion of the Properties of any remaining obligations under this Settlement Agreement.

26.0 MODIFICATIONS AND AMENDMENTS

Minor, non-substantive modifications to this Settlement Agreement may be made subject to
agreement between the Enforcement Chief/Deputy and the City. Otherwise, except as provided
in Section 19.0, above, this Settlement Agreement may be amended or modified only in
accordance with the standards and procedures set forth in Section 13188(b) of Title 14 of the
California Code of Regulations.

27.0 GOVERNMENTAL JURISDICTION

This Settlement Agreement shall be interpreted, construed, governed, and enforced under and
pursuant to the laws of the State of California.

28.0 NO LIMITATION OF AUTHORITY

Except as expressly provided herein, nothing in this Settlement Agreement shall limit or restrict
the exercise of the Commission’s enforcement authority pursuant to Chapter 9 of the Coastal
Act, including the authority to require and enforce compliance with this Settlement Agreement.

29.0 INTEGRATION

This Settlement Agreement constitutes the entire agreement between the Parties and may not be
amended, supplemented, or modified except as provided in this Settlement Agreement.

30.0 STIPULATION

The City and its representatives attest that they have reviewed the terms of this Settlement
Agreement and understand that their consent is final and stipulate to its approval by the
Commission.
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31.0 REPRESENTATIVE AUTHORITY

The signatory below attests that he has the authority to represent and bind in this agreement the
City.

ITIS SO STIPULATED AND AGREED:

Onbehalf of the City of Dana Point:

March @1, 2016

lDoug Chotkevys, ®fy Manager

Executed in on behalf of the California Coastal Commission:

John Ainsworth, Acting Executive Director April _ , 2016
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Reviewed By:
DH X

CM  X_
CITY OF DANA POINT CA X
AGENDA REPORT

DATE: MARCH 22, 2010

TO: HONORABLE MAYOR AND CITY COUNCIL

FROM: CITY ATTORNEY, CHIEF OF POLICE SERVICES, DIRECTOR OF
COMMUNITY DEVELOPMENT, NATURAL RESOURCES PROTECTION
OFFICER

SUBJECT: AN URGENCY ORDINANCE OF THE CITY COUNCIL OF THE CITY OF
DANA POINT, CALIFORNIA DECLARING THE EXISTENCE OF
PUBLIC NUISANCE CONDITIONS IN THE VICINITY OF STRAND
VISTA PARK AND ORDERING THE PROHIBITION AND ABATEMENT
THEREOF BY AMENDING CHAPTER 13.04 OF THE DANA POINT
MUNICIPAL CODE SO AS TO ADOPT OPERATIONAL HOURS AND
ORDER THE IMPLEMENTATION OF ENFORCEMENT DEVICES

RECOMMENDED ACTION:

That the City Council adopt the attached Urgency Ordinance entitled:

AN URGENCY ORDINANCE OF THE CITY COUNCIL OF THE CITY OF DANA
POINT, CALIFORNIA DECLARING THE EXISTENCE OF PUBLIC NUISANCE
CONDITIONS IN THE VICINITY OF STRAND VISTA PARK AND ORDERING THE
PROHIBITION AND ABATEMENT THEREOF BY AMENDING CHAPTER 13.04 OF
THE DANA POINT MUNICIPAL CODE SO AS TO ADOPT OPERATIONAL HOURS
AND ORDER THE IMPLEMENTATION OF ENFORCEMENT DEVICES

BACKGROUND:

In anticipation of the dedication of new public park facilities associated with the
Headlands development, in May 2009, the City Council adopted Ordinance 09-05
(Supporting Document B) for the purpose of prohibiting and abating public nuisances
that would otherwise exist by setting operating hours, as it does for all of its parks,
during which the public may utilize the public parks dedicated by the Headlands
development including the “South Strand Switchback Trail,” the “Mid Strand Beach
Access” and the “Central Strand Beach Access.” The Dana Point City Council
approved Local Coastal Program Amendment 01-02 (the “LCP”) and Master Coastal
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Development Permit 04-23 (the “CDP”) for the Headlands project which specifically
included gates at the various entry points to the residential development from which
public beach access may occur, as a means by which to enforce hours of operation and
thereby prohibit and abate public nuisances that would otherwise exist. The California
Coastal Commission (the “CCC”) certified the LCP following its approval by the City
Council.

Since the adoption of Ordinance 09-05, Police Services, the City’s Natural Resources
Protection Officer, and Community Development staff (which includes Code
Enforcement) have reported an inordinate amount of enforcement activities that have
occurred, and that continue to occur at an alarming pace at the project site. In the last
13 months there have been over 130 documented calls for police services at the site.
This call level far exceeds the amount of calls to any other localized area of the City,
including areas that have traditionally received the heaviest level of calls for service.
Most troubling is that 35, or nearly 1/3 of these calls for police services, have occurred
since the fencing came down at the site and the Mid-Strand Beach Access and Central
Strand Beach Access were opened to the public. City staff has observed innumerable
violations of City ordinances at the site which have not been the subject of documented
calls for police services, and these are estimated to at least equal, and more likely
exceed the documented calls for police services. Police Services estimates that an
unprecedented number of calls for a localized area of the City (expected to exceed 400)
will be received for the area this year based on the number of calls received to date.

In October, just prior to the opening of the various public amenities associated with the
Headlands, the City received a letter from CCC staff suggesting that the City did not
have the legal authority to set the hours of operation, that signs at various locations
were inappropriate, and that the above noted gates are not permitted. Staff has
attempted to work with CCC staff to resolve these issues since that time. Notably, City
staff disagrees with the CCC staff’'s analysis including for the following reasons: (i) the
Coastal Act specifically allows the City to take actions to declare, prohibit and abate
public nuisances as has already occurred here; (ii) the LCP specifically authorizes the
City to set hours of operation for the parks and trails in question; (iii) the LCP and the
CDP specifically authorize the gates; and (iv) public access to the beach can be
accommodated during times of closures via adjoining alternate access routes at the
South Strand Switchback Trail and the North Strand Access, which are not gated and
are open from sunrise to sunset and 5:00 AM to Midnight, respectively.

After several months of working with CCC staff to resolve these issues, on March 5" the
City received a letter from the CCC staff (Supporting Document C) in which it threatens
to commence legal action against the City for purportedly violating the Coastal Act and
the LCP. The basis of the letter is the assertion that: (i) the City may not set hours of
operation without processing a CDP, (ii) the gates in question (even though shown in
drawings that are part of the LCP and CDP) are a violation of the LCP and require both
a LCP and CDP; and (iii) signage at various access points may have the unintended
effect of restricting public access. Importantly, the CCC staff's letter requires that the
gates and signs be removed, and that the City stop enforcing “nighttime closures” as
dictated by the City’s hours of operation, by April 2, 2010.
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Police Services, the City’s Natural Resources Protection Officer, and Community
Development staff (which includes Code Enforcement) are very concerned about the
CCC staff's position in light of the high volume of unlawful activity that has taken place
on and adjacent to the access points in question, and especially given that Spring Break
is about to commence on April 2.

As discussed further below, the recommended action, adoption of the attached Urgency
Ordinance, will: readopt and reaffirm Ordinance 09-05; once again declare the
existence of public nuisance conditions in the vicinity of Strand Vista Park that
Ordinance 09-05 and the LCP/CDP were intended to prohibit and abate; and order the
prohibition and abatement of such nuisance conditions by the adoption of operational
hours and the implementation of gates and signage as a means of enforcement. The
Urgency Ordinance would take effect immediately upon adoption, and is necessary in
order to prohibit and abate the threat to public health, safety and welfare, and nuisance
conditions, that would immediately come into existence if the City were to comply with
the demands set forth in the letter from CCC staff.

ISSUE:

Based on overwhelming evidence of ongoing unlawful activity, Police Services, the
City’s Natural Resources Protection Officer, and Code Enforcement are very concerned
that absent the recommended action a significant and immediate threat to public health,
safety and welfare will exist, and specifically that such threat constitutes a public
nuisance. This situation requires that there be limited hours of operation and access to
all the trails in question, the implementation of signage, and the implementation of the
gates in question to prevent unfettered public access to the residential neighborhood
and existing construction site during nighttime and early morning hours.

Of particular concern, and driving the need to act by an urgency ordinance which will
become effective immediately, are two factors. The first is the dramatic increase in the
number of police calls since January 7, 2009, when the construction fence in Strand
Vista Park was removed. The second is the fact the Capistrano Unified School District
(and many other school districts) will commence “Spring Break” on April 2", the date
the CCC staff has demanded that the gates be removed and the “nighttime closures,”
which result from the City’s current hours of operation, cease. Based on past
experience, Police Services believes that a significant increase of beach activity by
young people will coincide with Spring Break, and that this will result in an increase of
both actual incidents, and opportunities for potential incidents (such as trespassing,
graffiti and vandalism), particularly during evening and nighttime hours. Police
Services and Code Enforcement both believe that in order to prohibit and abate
nuisances that will inevitably occur, and those that would otherwise occur, it is
imperative to both have hours of operation in place to effectuate nighttime closures and
to have gates at the entry points to the residential neighborhood (which is still primarily
an active construction site). In addition, signs are needed to advise the public of the
operational hours, as without signs the public cannot be expected to know and comply
with applicable operational hours.
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City staff disagrees with the CCC staff's assessment that the signs, hours of operation,
and gates violate the LCP or the Coastal Act. There is no need to engage in a debate
or controversy over these issues, however, in as much as Section 30005 of the Coastal
Act provides that nothing in the Coastal Act is a limitation on the power of any city to
declare, prohibit, and abate nuisances. Accordingly, to abate and prohibit the imminent
threat to public health, safety and welfare, and the public nuisance that would otherwise
immediately exist if the CCC staff's demands were met, City staff recommends adoption
of the accompanying Urgency Ordinance (Action Document A) which declares the
existence of public nuisance conditions, and orders the prohibition and abatement of
such conditions through the adoption of hours of operation (which result in closures
during hours when City enforcement resources are most limited, and the existing
residences, undeveloped acreage and construction sites are most vulnerable) and the
continued use of gates to be locked open during operating hours to encourage public
access and locked closed during closure hours to prohibit and abate nuisance
conditions. Notably, the recommended action is for all practical purposes declarative of
existing law and approvals, and is duplicative of existing Ordinance 09-05 which
unquestionably was adopted for the purpose of prohibiting and abating public
nuisances. Nevertheless staff proposes the recommended action since during the
adoption of Ordinance 09-05 the fact its purpose was prohibiting and abating nuisance
conditions was not expressly set forth. Staff recommends the adoption of the
accompanying Urgency Ordinance to clarify the purpose and intent of Ordinance 09-05
so that there can be no dispute about this issue.

Typically, an ordinance requires two meetings to be adopted, one for a first reading and
one for a second reading; and, an ordinance is not effective until 30 days following its
adoption. An urgency ordinance, in contrast, is adopted and becomes effective upon its
first reading and no second reading is required. Here, an urgency ordinance is
necessitated by: (i) the dramatic increase in calls for police services at the Headlands
site in general, and the increased level of enforcement needs that has occurred since
the opening of Strand Vista Park, in particular; (ii) the fact Spring Break is scheduled to
commence April 2" the exact date the CCC staff is demanding the cessation of
nighttime closures and the removal of the gates in question; combined with (iii) the fact
Police Services and Code Enforcement believe that if as of April 2" nighttime closures
cease and the gates in question are removed, as demanded by CCC staff, public
nuisance conditions will immediately increase, posing additional threats to public
health, safety and welfare, especially because of the commencement of Spring Break
that day; (iv) the fact time does not permit the adoption of an ordinance through the
typical process that would be effective as of April 2" so as to abate the nuisance
conditions that would commence on that date if the CCC staff's demands were met; and
(v) the important goal of eliminating the risk of unnecessary, expensive litigation with the
CCC which might exist as of April 2" absent effectuation of a clear means to abate the
identified public nuisance conditions that unquestionably complies with the Coastal Act.
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DISCUSSION:

In anticipation of the opening of the public beach access points, on May 11, 2009 the
City Council adopted Ordinance 09-05. This Ordinance amended Title 13 the City’s
Municipal Code, which is the Section of the Municipal Code that sets forth hours of
operation and other regulations for the City’s various parks. In pertinent part, Ordinance
09-05 set the hours during which the public may use the South Strand Beach Access
(also called the South Strand Switchback Trail) as sunrise until sunset; and set the
hours during which the public may use the Mid-Strand Vista Park Access (also known
as the Mid-Strand Beach Access) and the Central Strand Beach Access as 8am to 7pm
from Memorial Day through Labor Day and 8am to 5pm the rest of the year.

Ordinance 09-05 was adopted pursuant the City’s broadly defined “police powers” by
which, pursuant to Article XI, Section 7 of the California Constitution, it may adopt rules
to promote and protect the general health, safety and welfare of the community.
Anything that is injurious to the general health, safety and welfare of the community, or
any neighborhood is defined as a public nuisance. More specifically, a public nuisance
is something that affects an entire community or neighborhood, or any considerable
number of persons at the same time (Cal. Civ. Code § 3480; Cal. Penal Code § 370)
and is an act or omission which interferes with the interests of the community or the
comfort or convenience of the general public and interferes with the public health,
comfort and convenience. (Venuto v. Owens Corning Fiberglass Corp., (1971) 22 Cal.
App. 3d 116). Just as it provides the City the power to adopt ordinances to protect
public health, safety and welfare, the “police power” also grants the City the authority to
declare what activities or uses constitute a nuisance, and to enact regulations designed
to eliminate or reduce the occurrence of a nuisance in an effort to protect the general
welfare. (Cal. Const. art. Xl, 8 7; Cal. Gov't Code § 38771 [a city legislative body may,
by ordinance, declare what constitutes a nuisance].) It seems self evident, therefore,
that by adopting an ordinance that imposes regulations to promote and protect public
health, safety and welfare, the Council is at the same time taking action to prohibit and
abate conditions that are injurious to public health, safety and welfare (i.e., taking an
action to prohibit and abate nuisance conditions.)

In light of the foregoing, staff thinks it is obvious that the purpose of adopting Ordinance
09-05 pursuant to its police power (as well as the purpose of the LCP expressly granting
the City the right to set hours of operation) was to prohibit and abate public nuisance
conditions (i.e., conditions injurious to public health, safety and welfare) that would
otherwise exist, such as loitering, drinking, vandalism, trespassing, and similar activities
which could otherwise easily occur (in particular during nighttime and early morning
hours) without some form of municipal regulation. Although in adopting Ordinance 09-
05 the Council did not make any specific nuisance findings, the fact the adoption was an
exercise of its police powers for the general promotion of health, safety and welfare of
the community would seem to make clear nuisance prevention and abatement was at
its core. Indeed, the City’'s Municipal Code specifically provides that any violation of the
Municipal Code or any violation of any ordinance adopted by the City Council shall
constitute a public nuisance. (DPMC Section 1.01.240.)
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The proposed action accomplishes two critical objectives: (i) it assures that the
nuisance conditions will be prohibited and abated as Spring Break approaches, and (ii)
it eliminates any question as to whether the Council’s adoption of Ordinance 09-05 and
this Urgency Ordinance are exempt from the Coastal Act as a result of the fact the
Council is declaring, prohibiting and seeking to abate public nuisance conditions, and
thereby avoid further disputes and possible litigation with the CCC concerning Coastal
Act compliance. Towards that end, the Council is being requested to declare the
existence of public nuisance conditions, and to order that they be prohibited and abated
by the setting of hours and use of pedestrian gates and signs, based on the facts set
forth below.

Loitering, trespassing, vandalism and similar concerns at the South Strand Switchback
Trail, Central Strand Beach Access and Mid-Strand Beach Access.

Since construction began at the Headlands project, it has been a target of vandalism,
graffiti and trespassing. Between 2005 and 2008 numerous police reports were taken
by the Orange County Sheriff for such acts. The severity of some of these actions has
led to specialized police activities, including assistance from the FBI. A redacted
sampling of some of these reports (ones which Police Services indicates would not
compromise security concerns) is included as Supporting Document D, and
demonstrates significant graffiti and vandalism problems at the site. Between February
15, 2009 and January 7, 2010, there were 96 calls for police services at the property.
Police Services reports that this is an extraordinary number of calls for any localized
area of Dana Point, and exceeds the number of calls for service in areas generally
considered as areas of high crime incidents by City standards. Since January 7™, 2010,
when the construction fence in Strand Vista Park was removed, allowing for the opening
the Mid-Strand Beach Access and the Central Strand Access, there has been a
dramatic increase in the number of police calls, with 35 calls for service being received
in the two month period between January 7" and March 8". Police Services reports
they estimate over 400 calls will be received in 2010 based on the current level of calls
for service. Supporting Document E is a summary of calls for police services between
February 15, 2009 and March 8, 2010, which demonstrates a significant number of calls
for trespassing, vandalism, loitering by suspicious persons, drinking, drug use and other
nefarious activities. Staff reports having seen many instances of unlawful activity that
are not included in the recorded police calls, such as trespassing in ESHA, trespassing
on private property within the Headlands residential development, and drinking; and, it
is estimated that the number of such instances which are not recorded as calls for
police services exceed the documented calls for service. For instance, the City has
created a new position to assist with policing the Headlands’ public amenities, a Natural
Resources Protection Officer. He alone reports issuing verbal warnings for issues such
as trespassing violations on a regular basis, estimated at more than twice per week.

Some of the instances of unlawful conduct are worthy of note. Police Services has
dealt with ongoing vandalism to the fence that surrounds the residential area, including
specifically along the South Switchback Trail. At least two of these instances have
involved acts that constitute felonies which are currently being criminally prosecuted,
and the fencing around the entire project site has been subject to significant damage.
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Several women were observed by staff having a picnic of sorts and drinking alcoholic
beverages in an area of ESHA and are being prosecuted for not only trespassing, but
also for resisting arrest. Staff has observed individuals having sunset picnics on vacant
residential lots. In this regard, staff has observed individuals sitting on ledges and
dangling their legs over drops that exceed 50 feet in some cases. Accordingly, staff is
concerned that a significant threat to public safety exists.

It is also worth noting that a significant threat to public safety exists by virtue of the fact
most of the residential sites have not yet been developed, and will not be for years. In
the interim, there is active construction occurring and no physical barrier within the
project’s residential boundaries to keep the public out of the construction areas (other
than the gates in question). Not only is the public subject to personal injuries
associated with wandering around on a construction site, but also a security threat
exists with regards to persons who may wish to steal from or damage such sites
(something that occurred with alarming frequency during the site preparation portion of
the project).

The Chief of Police reports that it is his professional opinion that unless the Mid-Strand
Beach Access and Central Strand Beach Access are closed to nighttime and early
morning use, and gated to ensure that there is no public access during the closures,
public nuisance conditions will continue to exist and will increase within the residential
area. He reports that based on his experience, combined with the exorbitant number of
calls for service that already exist in the area in general, it is his professional opinion
that without gates the two unlit Access trails, the residential area and the undeveloped
acreage will become a mecca for unlawful activities such as trespassing, drug use,
drinking, loitering, thefts, underage parties and similar mischief, vandalism, and other
crimes. He reports that resources simply do not exist to allow for the type of Sheriff
patrols in the nighttime and early morning hours which would be needed to combat
these unlawful activities. In addition, he reports that the City can anticipate a significant
increase in the demand for, and cost of police services as a result of the enforcement
activities that will be the result of unlawful acts at the site if gates do not exist to restrict
access during these hours.

The Police Chief reports that it is his professional opinion that the South Switchback
Trail needs to be closed to the public from sunset to sunrise. He believes that if the
public is allowed access to this area during nighttime hours the types of public nuisance
conditions noted above will exist, and that the recommended hours of closure are
necessary to prohibit and abate public nuisance conditions. It is his opinion that based
on the available lines of sight from the existing roadway, adequate enforcement should
be possible so as to prohibit nuisance conditions if hours of closure are set at sunset to
sunrise as is the case under Ordinance 09-05.

City staff, including the Police Chief, Code Enforcement, and Community Development
staff, have collaborated to analyze the conditions within the gated confines of the Mid-
Strand Beach Access and Central Strand Beach Access. Staff’s collective conclusion is
that conditions at this location are different than at the South Switchback Trail, and
hence different hours of operation are needed to prohibit and abate nuisance

CCC-16-CD-02

Exhibit 4

Page 7 of 108



03/22/10 Page 8 Item #12

conditions. It is noted that there are not clear lines of sight to observe the Mid-Strand
Beach Access or the Central Strand Beach Access from either the roadway or parking
lot, as is the case with the South Switchback Trail. Importantly, no physical barriers
exist within the gated confines to keep the public from wandering off the two Access
trails, and hence an ability to access the entirety of the developed residential area and
the undeveloped acreage exists and must be monitored. Staff feels it is reasonably
necessary to allow for a certain limited amount of daylight to remain after the gates are
closed in order to allow the site to be secured.

An additional difference is the existence of the gates in question. Practical concerns
exist once it is determined, as is the case here, that gates are needed. First, personnel
must be available to perform the task of both opening and closing the gates and
securing the City’s two access trails that exist within them. In addition, it is important to
for members of the public have a clear, objective closing time so as to ensure they do
not become locked within the gates. For instance, if all gates closed suddenly at 7pm,
members of the public using the trails might be trapped inside. In terms of a procedure,
the current plan and procedure is to cause the gates at the easterly (parking lot) end of
the two Access trails to be locked first, and then walk the site, clearing any remaining
members of the public out of the westerly (beach) end before locking the gates at that
end. The recommended hours of operation for the Mid-Strand Beach Access and the
Central Strand Beach Access were determined by taking into account the need for a
fixed, objective time for the reasons noted above, combined with a desire to attempt to
keep the trails open as late in the day as reasonable, while still generally allowing for
daylight to clear and secure the area. Staff recognizes that at certain times in the year
there may no longer be daylight at closing time, just as at other times there may be
some daylight remaining after the gates are closed. Ultimately, the times recommended
were selected after balancing the need for clearly stated, objective time frames and the
availability of personnel to open and close the gates and secure the site, against the
vagaries of when sunset/sunrise occurs.

In terms of signage, staff feels it is imperative that signs indicating operational hours be
posted in order for the proposed method of nuisance prohibition and abatement to be
effective. Absent such signs, members of the public will have no practical way of
knowing when the trails are closed. Police Services reports that signs are needed to
advise the public of this information (in particular at the un-gated South Switchback
Trail). In the absence of signs at the South Switchback Trail, Police Services reports it
is their experience that the public will use the trail at all hours, and will likely be resistant
to compliance with oral instructions to leave at times when the trial is closed. Moreover,
Deputies will be hampered in enforcement efforts as the courts will be less likely to
uphold citations absent clear notice of operating hours. While less of an issue due to
the gates, some of the same concerns exist with regards to the Mid-Strand Beach
Access and Central Strand Beach Access.

Staff notes that public access to Strand Beach is not impacted by the recommended
action. To ensure public access during times when the Mid-Strand Beach Access and
Central Strand Beach Access are open, the proposed Ordinance requires that the gates
be locked open during operating hours. (Supporting Document F is attached for
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reference and is comprised of photos of the site, including specifically photos depicting
the gates in both their locked open and locked closed positions.) In addition, a newly
improved, lighted County stairway exists in close proximity to the South Strand
Switchback Trail and Mid-Strand Beach Access and Central Strand Beach Access.
(Note that the City’s inclined elevator/funicular is adjacent to the County Stairway
[Supporting Document F includes photos that depict the County stairway, the funicular
landing, and the South Strand Switchback]). This County stairway will continue to
provide access to Strand Beach during such hours when the County allows public use
and access to the beach and the City's trails are closed. Notably, to ensure the public is
aware of alternate access points when the Mid-Strand Beach Access and Central
Strand Beach Access are closed, signs at the easterly gates on the Mid-Strand Beach
Access and Central Strand Beach Access point out the alternate routes provided via the
South Stand Switchback Trail and the County stairway -- as well as their respective
hours of operation (See Supporting Document F).

Finally, staff points out one substantive matter contained in the proposed Urgency
Ordinance that is a change from existing Ordinance 09-05. Specifically, the hours of
operation for the Mid-Strand Beach Access and Central Strand Beach Access are
recommended to be from 8am to 7pm from May 1%, through September 30" each year,
as opposed to being from Memorial Day through Labor Day each year. This will add
nearly 60 days to the “summer season” during which the two access points remain open
until 7pm, rather than closing at 5pm. Staff feels as though these time frames are
consistent with the goals and constraints it evaluated in recommending the operational
hours for these two access trails and can be supported by available resources.

Additional concerns at South Strand Switchback Trail.

In addition to the issues noted above, Staff believes site conditions at the South Strand
Switchback Trail require that it be closed between sunset and sunrise for the forgoing
reasons. The South Strand Switchback Trail is a steep, winding, unlit trail. The City
was not able to require the installation of lights due to the adjacent ESHA conditions.
(See photos, Supporting Document F.) These site conditions require that the trail be
closed between sunset and sunrise in order to prohibit and abate existing nuisance
conditions, and due to the need to prohibit and abate nuisances that would pose a
threat to habitat, and which stem from both liability and safety concerns. Staff is
concerned that if used at night this trail poses a threat to public health, safety, and
welfare, and will interfere with the interests of the general community and adjacent
natural habitat. Notably, this trail has already been the site of one felony. While the trail
is safe for use during daylight hours—it was built as designed and approved by qualified
professionals—if used between sunset and sunrise the public may be subjected to
injuries and the likelihood of the nuisance activities that have been previously noted will
continue unabated. Accordingly, the public health, safety, and welfare are being harmed
as a result of both the existing nuisance conditions, and the potential for injuries with the
costs of litigation related thereto. Additionally, the adjacent habitat, which has been
deemed ESHA by the CCC, requires that public access be controlled and moderated to
ensure the preservation of existing flora and fauna. Staff believes these factors
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constitute public nuisance conditions that should be prohibited and abated by adopting
an ordinance setting hours which effectively close this trail between sunset and sunrise.

Comment re Coastal Commission Staff's Legal Position

City staff is at a loss to understand how the CCC staff can take the position a violation
of some sort exists as a result of either: (i) the City setting hours for the South Strand
Beach Access, the Mid-Strand Vista Park Access, and Central Strand Beach Access, or
(i) the City effectuating nighttime/early morning closures which are enforced by the
gates in question. The LCP relevant to the Headlands development (also known as the
Headlands Conservation and Development Plan or HDCP) requires five means of public
beach access. It specifically contemplates that gates regulating public access will exist,
and only requires the fifth access point (a funicular) if such regulatory barriers are
approved. The HDCP also specifically provides that the City will set the hours of
operation for these public beach access points. The HDCP (portions of which that are
relevant to this staff report have been included collectively as Supporting Document G)
specifically reads in pertinent part as follows:

“Strand Vista Park Shall include five vertical public beach access pathways —
South Strand Beach Access, Mid-Strand Vista Park Access, Central Strand
Beach Access, North Strand Beach Access, and if gates, guardhouses, barriers,
or other development designed to regulate or restrict public access are approved
for Planning Area 2, a public funicular (inclined elevator).”

(HDCP pg. 4-53, Item 5 of Table 4.5.4)

“The public trails and overlooks in the Strand Vista Park shall be open to the
public year-round. The City will determine hours of operation.”

(HDCP pg. 4-53, Item 5 of Table 4.5.4.).

The LCP/HDCP approved by the City Council and the CCC for the Headlands
additionally depict pedestrian access gates at the easterly (parking lot side) side of the
Central Strand Beach Access and the westerly side (beach side) of the Central Strand
Beach Access/Mid-Strand Vista Park Access. [See, Supporting Document G, HDCP
Figures 4.4.15 and 4.12.4.] The CDP approved by the City also depicts gates at these
two points, and in addition depicts gates at the easterly side of the Mid-Strand Vista
Park Access. [See relevant graphics from CDP collectively included as Supporting
Document H.] Notably, the CDP was appealed to the CCC for a so called “substantial
issue determination” -- a process by which the CCC decides if there is enough of a
chance that the CDP is out of compliance with the LCP that a further hearing and
investigation by the CCC is warranted. The CCC staff report on the matter asserted
that, among other things, a substantial issue existed as to whether public access as
approved in the CDP is consistent with the LCP. After the hearing, the CCC determined
there was no substantial issue, or, stated otherwise, it determined the CDP (which
includes the graphics which comprise Supporting Document H) was consistent with the
LCP. Accordingly, City staff has determined the City is in compliance with the Coastal
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Act (and the LCP), and would be even absent taking action to declare, prohibit and
abate nuisance conditions as it did in adopting Ordinance 09-05 and as contemplated
by the current recommended action. This information is simply provided for reference in
as much as Coastal Act restrictions which might otherwise apply if CCC staff were
legally correct are not pertinent to nuisance declaration, prohibition and abatement
actions such as are represented by Ordinance 09-05 and the proposed Urgency
Ordinance.

Urgency Conditions

As noted above, in the last two months since construction fencing in Strand Vista Park
was removed, there has been an alarming increase in the number of police calls for
service at the Headlands site. In addition, Spring Break commences on April 2" (the
same date as the CCC staff is demanding that the City cease enforcing nighttime
closures and remove the gates and signs.) Police Services and Code Enforcement
report that the City will have an influx of activity at the beach as a result. Of particular
concern is the fact that removal of the gates and signs, and cessation of enforcement of
nighttime closure of the trails in question, would create unrestricted, unlit, access to the
general public, including underage individuals looking for places to loiter, drink, “party”
and engage in other unlawful acts. The existence of unsecured construction sites within
in the residential area presents a grave concern to Police Services in that without gates
significant vandalism is likely to occur when unsupervised, underage persons have an
opportunity to be out of school at night in the area. The Police Chief has reported that
in his professional opinion, and based on the level of police activity already occurring at
the site, the combination of removing gates and signs, the cessation of enforcement of
the existing nighttime closure hours, and the introduction of Spring Break would be a
law enforcement disaster. He reports that the level of activity at the site under these
conditions would create an immediate threat to public health, safety and welfare. The
Police Chief and City staff recommend that the proposed ordinance be adopted on an
urgency basis so as to ensure it becomes effective immediately and prior to Spring
Break so that the nighttime closures and gates in question can remain in place during
that period. Otherwise, it is their opinion that significant public nuisance conditions will
continue, and will increase during Spring Break, for all the reasons noted above.

By adopting the recommended ordinance as an urgency measure, the City will be able
to ensure that a clear means to prohibit and abate the identified public nuisance
conditions will exist, and that this abatement process will unquestionably comply with
the Coastal Act. At the same time it will achieve the important goal of eliminating the
risk of lalnnecessary, expensive litigation with the CCC that would otherwise exist as of
April 2",
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Action Document A
ORDINANCE NO. 10 - XX

AN URGENCY ORDINANCE OF THE CITY COUNCIL OF
THE CITY OF DANA POINT, CALIFORNIA DECLARING
THE EXISTENCE OF PUBLIC NUISANCE CONDITIONS IN
THE VICINITY OF STRAND VISTA PARK AND
ORDERING THE PROHIBITION AND ABATEMENT
THEREOF BY AMENDING CHAPTER 13.04 OF THE
DANA POINT MUNICIPAL CODE SO AS TO ADOPT
OPERATIONAL HOURS AND ORDER THE
IMPLEMENTATION OF ENFORCEMENT DEVICES

WHEREAS, City of Dana Point (the “City”) City Council has been advised by
Police Services and other staff that (1) public nuisance conditions exist at the
Headlands project (the “Project”), and (2) the ability to close certain pedestrian access
ways (the South Strand Switchback Access, the Mid-Strand Beach Access and the
Central Strand Beach Access) during specified hours, as well as maintenance of gates
and appropriate signage at these locations is necessary to abate these conditions;

WHEREAS, The California Coastal Commission (the “Commission”) has
asserted that (1) the City is presently unauthorized to restrict hours for public use of the
Project pedestrian access ways because establishment of such hours constitutes
"development" under the California Coastal Act for which the City would be required to
obtain a Coastal Development Permit, and (2) gates restricting public use of the Mid-
Strand Beach Access and Central Strand Beach Access are not authorized by the
Coastal Act; and

WHEREAS, Division 20 of the California Coastal Act, Section 30005 provides, in
pertinent part that no provision of the Coastal Act is a limitation on the power of any city
to declare, prohibit, and abate nuisances; and

WHEREAS, City’s City Council has previously declared that public nuisance
conditions exist at the Project in the absence of nighttime closures of the access ways
in question, and specifically the South Strand Switchback Trail, the Mid-Strand Beach
Access, and the Central Strand Beach Access, as more fully set forth in Ordinance 09-
05; and

WHEREAS, City’s City Council desires to exercise the authority vested in it by
Article Xl, Section 7, of the California Constitution, and California Government Code
Section 38771 (which power is specifically confirmed by Section 30005 of the Coastal
Act), and leave no doubt that it has and hereby does declare nuisance conditions exist
at the Project (as more fully described herein) and has and hereby does order that such
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conditions be prohibited and abated by the implementation of closures, gates and signs
(as more fully described herein); and,

WHEREAS, on March 5, 2010, the City received a notice from the Commission
that, in order to avoid legal action, on or before April 2, 2010 the City is required to
cease enforcing the hours of operation for the parks specifically closures of the Mid-
Strand Beach Access, the Central Strand Beach Access and the South Strand
Switchback Access as required by Ordinance 09-05, and further that the City must
remove the pedestrian gates and signs located in the related area; and

WHEREAS, City’s City Council finds and determines that based upon the facts
presented to it by staff in the consideration of this matter (which information the Council
has considered, has determined is accurate, and adopts as a basis for adopting this
Ordinance), conditions exist which require the adoption of this Ordinance as an
“urgency ordinance” such that it will be adopted and become effective immediately upon
its introduction pursuant to Government Code Sections 36934 and 36937; and

WHEREAS, adoption of this Ordinance will not have any significant adverse
impacts on the environment within the meaning of the California Environmental Quality
Act.

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF DANA POINT
DOES HEREBY ORDAIN AS FOLLOWS:

SECTION 1. Findings related to public nuisances at the Headlands Parks
including the South Stand Switchback Trail, Central Stand Beach Access and Mid-
Strand Beach Access.

Based upon the staff report accompanying this matter and evidence presented to
the City Council in connection with its consideration of this Ordinance, the City Council
finds as follows:

1. Since construction began at the Headlands project, it has been a target of
vandalism, graffiti, trespassing, loitering, and other unlawful activity.

2. The police calls for services at the Project are at an extraordinary level
exceeding the level of calls with any other localized area in the City.

3. Persons are committing unlawful acts within the parks along the South Strand
Switchback Trail, which constitute public nuisance conditions, including but not limited to
loitering, trespass, drinking, graffiti, drug use and vandalism to area fences.

4. Persons are committing unlawful acts along the Mid-Strand Beach Access
and Central Strand Beach Access and within the gated portions of the residential area
of the Project, including but not limited to drinking, loitering, vandalism, graffiti, and
trespass.
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5. Persons are committing unlawful acts in the general vicinity of the South
Switchback Trail, the Mid-Strand Beach Access, and the Central Strand Beach Access,
including but not limited to loitering, drinking, drug use, vandalism, graffiti, and trespass,
and, for all the reasons presented to the City Council during its consideration of this
matter, in the absence of regulations closing the parks including these access points as
provided in this Ordinance, gating the access points that traverse through the
Headlands residential neighborhood, and utilizing signs to display the hours of operation
for these facilities, such activities will occur and continue to occur unabated.

6. In the absence of the closure regulations, signage, and gates restricting public
access during closures, all as specified by this Ordinance; and, due to the lack of
physical barriers to keep members of the public on the Mid-Strand Beach Access and
Central Strand Beach Access, unlawful activities such as trespassing, drug use,
drinking, loitering, and vandalism, and theft of private property have occurred and will
continue to occur upon the common areas, homes, and lots in the Headlands residential
neighborhood. Moreover, these activities pose a substantial risk of injury to members of
the public, and expose the City to liability and litigation costs.

7. In the absence of closure regulations, signs, and gates restricting public
access during closures, all as set forth in this Ordinance, unlawful activities will occur
within the parks including at the South Strand Switchback Trail and the general area of
the Mid-Strand Beach Access and the Central Strand Beach Access, and sufficient
recourses do not exist to allow for the type of Sheriff patrols which would be needed to
combat these unlawful activities; moreover, a significant increase in the demand for and
cost of police services will occur as a result of the enforcement activities that will
needed as the result of unlawful acts at the Project if closures do not occur and signs
and gates do not exist as set forth in this Ordinance.

8. Public health, safety and welfare considerations are negatively impacted if the
South Strand Switchback Trail is open for use by the public at night in as much as it is
unlit and potentially unsafe for nighttime use, and is adjacent to Environmentally
Sensitive Habitat Area which must be protected from light, noise, trespassing and other
disturbances in order to preserve flora and fauna.

SECTION 2. Declaration of Public Nuisance due to Conditions Described in Section 1.

Based upon the staff report accompanying this matter and evidence presented to
the City Council in connection with its consideration of this Ordinance, the City Council
declares as follows:

The findings set forth in Section 1 above constitute a threat the general health,
safety and welfare of the entire community, as well as the Headlands neighborhood,
and the conduct and activities described interfere with the interests of the community at
large, and the comfort and convenience of the general public. Accordingly, the findings
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in Section 1 above constitute public nuisance conditions which are to be prohibited and
abated as set forth in this Ordinance.

SECTION 3. Order for prohibition and abatement of public nuisance conditions.

Based upon the staff report accompanying this matter and evidence presented to
the City Council in connection with its consideration of this Ordinance, the City Council
hereby finds, determines, orders and declares as follows:

1. The public nuisance conditions declared to exist in Section 1 hereof are to be
prohibited and abated by the implementation of hours of operation for the parks and the
South Stand Switchback Trail and the placement of signage advising the public of such
hours of operation, as more fully set forth in Section 6 hereof. The closure between
sunset and sunrise is deemed to be reasonable and necessary to accomplish the
prohibition and abatement of the aforesaid nuisance conditions. While signs are to be
utilized as set forth herein, City staff is directed to continue to work with the Commission
to endeavor to address its concerns regarding appropriate language to be included on
such signs.

2. The public nuisance conditions declared to exist in Section 1 hereof are to be
prohibited and abated by the implementation of hours of operation for the Mid-Strand
Beach Access and the Central Strand Beach Access, and the use of signs and gates,
as more fully set forth in Section 6 hereof. The hours of operation as set forth in Section
6 and the resulting closure hours are deemed to be reasonable and necessary to
accomplish the prohibition and abatement of the aforesaid nuisance conditions. The
Council specifically finds that it is reasonable and necessary to have clear and objective
closing times and signage in order to both prohibit and abate the nuisance conditions in
guestion and to deal with practical considerations related to the use of gates, which it
deems essential to nuisance prohibition and abatement. While signs are to be utilized
as set forth herein, City staff is directed to continue to work with the Commission to
endeavor to address its concerns regarding appropriate language to be included on
such signs.

SECTION 4. Findings related to Public Access

Although not relevant to a public nuisance determination and order of abatement,
the Council specifically finds and determines that the implementation of this Ordinance
will not impact, impede, or otherwise change the intensity of public access to Strand
Beach since: (i) to ensure unrestricted public access during the operating hours when
the Mid-Strand Beach Access and Central Strand Access are open, this Ordinance will
require that the gates at issue be locked open, and (ii) since a newly improved, lighted
County stairway exists in close proximity to the South Strand Switchback Trail, the Mid-
Strand Beach Access, and the Central Stand Beach Access, and will continue to
provide access to Strand Beach during such hours when the County allows public use
and access to Strand Beach and the City's trials are closed. The Council notes that to
ensure the public is aware of alternate access points when the Mid-Strand Beach
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Access and Central Strand Beach Access are closed, signs at the easterly gates on the
Mid-Strand Beach Access and Central Strand Beach Access point out the alternate
routes provided via the South Stand Switchback Trail and the County stairway -- as well
as their respective hours of operation (sunrise until sunset, and 5:00 a.m. until Midnight,
respectively.)

SECTION 5. Findings related to adoption of this measure as an urgency ordinance.

Based upon the staff report accompanying this matter and evidence presented to
the City Council in connection with its consideration of this Ordinance, the City Council
finds and determines as follows:

1. Data presented by City staff demonstrates that reports of unlawful activity in
and around the Headlands Parks, the Mid-Strand Beach Access, the Central Strand
Beach Access, the residential areas of the Project, and the South Strand Switchback
Trail have greatly increased since the opening of Strand Vista Park and the above noted
trails in January, 2010.

2. As warmer weather approaches, public visits to the Strand Vista Park and the
above noted trails are expected to further significantly increase. Spring Break
commences on April 2", the same date as the Commission staff is demanding that the
City cease enforcing closures and remove the gates and signs in question.

3. The City will have an influx of activity at the beach as a result a significant
increase of beach activity by young people will coincide with Spring Break, and this will
result in an increase of both actual incidents, and opportunities for incidents of illegal
activities (such as trespassing, graffiti, and vandalism), particularly during hours during
which City enforcement resources are limited, such as evening, nighttime and early
morning hours.

4. Removal of the gates and signs, and cessation of enforcement of closures of
the parks and trails in question, would create unrestricted, unlit, access to the general
public, including underage individuals looking for places to loiter, drink, “party” and
engage in other unlawful acts.

5. In the absence of the gates in question and signage, the residential area
abutting the Mid-Strand Beach Access and Central Strand Beach Access presents a
significant opportunity for unlawful activity, which is increased due to the occurrence of
Spring Break.

6. Based on the level of police activity already occurring at the site, the
combination of removing gates and signage, the cessation of enforcement of the
existing closure hours, and the introduction of Spring Break would result in a significant
negative impact on public safety, and the level of unlawful activity at the Project under
these conditions is likely to create an immediate threat to public health, safety and
welfare.
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7. This ordinance must be adopted on an urgency basis so as to ensure it
becomes effective prior to Spring Break so that the nighttime closures and gates in
guestion can remain in place during that period; and, since absent such action
significant public nuisance conditions will exist during Spring Break for all the reasons
noted in above, as well as those and presented to the Council during its consideration of
this matter.

8. This ordinance must be adopted on an urgency basis so as to ensure it
becomes effective prior to April 2, 2010, in order to: (i) allow the City to ensure that a
clear means to prohibit and abate the identified public nuisance conditions exists which
abatement process will unquestionably comply with the Coastal Act; and (ii) at the same
time enable the City to achieve the important goal of eliminating the risk of unnecessary,
expensive litigation with the CCC that would otherwise exist as of April 2",

9. Each of the recitals to this Ordinance is true and correct, and, pursuant to
Government Code Section 36937(b), the adoption this Ordinance is required for the
immediate preservation of the public health, safety, and welfare.

SECTION 6: The text of Title 13, Chapter 13.04, Sections 13.04.030 (h) and (g) of the
City’s Municipal Code are hereby amended so as to read in their entirety as follows:

(h)  Mid-Strand Beach Access and Central Strand Beach Access will be open
from 8:00 a.m. to 7:00 p.m. from May 1% through September 30", and from 8:00
a.m. to 5:00 p.m. the rest of the year. Gates which can be locked in the open
position, as presently existing on the Mid-Strand Beach Access and Central
Strand Beach Access, shall be maintained and utilized to control pedestrian
access to the Mid-Strand Beach Access and Central Strand Beach Access, so as
to limit such access to operating hours. Said gates shall be locked open during
such hours as the Mid-Strand Beach Access and Central Strand Beach Access
are open. Signage advising the public of the above hours of closure, as well as
the alternative access ways to the beach, shall be posted at or near the above
noted gates at all times.

() Strand Beach Park and South Strand Switchback Trail will be open from
sunrise to sunset throughout the year. Signage advising the public of the hours of
closure applicable to South Strand Switchback Trail, as well as the alternative
access ways to the beach, shall be posted at or near the access points to said
trail at all times.

All text of Title 13, Chapter 13.04, which remains unchanged by this Ordinance,
including specifically text adopted by the passage of Ordinance 09-05, is hereby
readapted and reaffirmed, and the entirety of the text (as amended hereby) is deemed
to be necessary to prohibit and abate public nuisances that would otherwise exist. All
ordinances and provisions of the Dana Point Municipal Code and sections thereof
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inconsistent herewith shall be repealed to the extent of such inconsistency and of no
further force or effect.

SECTION 7: This urgency ordinance is enacted pursuant to the authority conferred on
the City Council of the City of Dana Point by Government Code Sections 36934 and
36937, and shall be adopted, enacted and in full force and effect immediately upon its
introduction and approval by a four-fifths vote of the City Council.

SECTION 8: If any section, subsection, subdivision, sentence, clause or phrase of this
Ordinance is for any reason held to be unconstitutional or otherwise invalid, such
invalidity shall not affect the validity of this entire Ordinance or any of the remaining
portions hereof. The City Council hereby declares that it would have passed this
Ordinance, and each section, subsection, subdivision, sentence, clause or phrase
hereof, irrespective of the fact that any one or more sections, subsections, subdivisions,
sentences, clauses or phrases be declared unconstitutional or otherwise invalid.

SECTION 9: The City Clerk shall certify the passage of this Ordinance and cause it to
be published as required by law.

PASSED, APPROVED, AND ADOPTED this day of , 2010.

STEVEN H. WEINBERG, MAYOR

ATTEST:

KATHY M. WARD, CITY CLERK
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STATE OF CALIFORNIA )
COUNTY OF ORANGE ) ss.
CITY OF DANA POINT )

I, Kathy M. Ward City Clerk of the City of Dana Point, do hereby certify that the
foregoing Ordinance No. ____ was adopted on an urgency basis at a regular meeting of
the City Council on the day of , 2010, by the following roll-

call vote, to wit:

AYES:
NOES:
ABSENT:

ABSTAIN:

KATHY M. WARD
CITY CLERK
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Supporting Document B

ORDINANCE NO. 08-05

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF DANA
POINT, CALIFORNIA AMENDING CHAPTER 13.04, PARKS AND
RECREATIONAL FACILITIES REGULATIONS, OF THE MUNICIPAL
CODE TO ADDRESS THE NEW PARKS AND FACILITIES IN THE CITY
INCLUDING SEA TERRACE PARK AND THE DANA POINT
HEADLANDS AND IN SUPPORT OF THE MARINE PROTECTED
AREAS.

WHEREAS, the City of Dana Point ("City") has determined that Chapter 13.04 of
the Dana Point Municipal Code needs to be amended to address the new parks and
facilities at the Dana Point Headlands, Sea Terrace Park and support of the Marire
Protected Areas.

THE CITY COUNCIL OF THE CITY OF DANA POINT DOES ORDAIN AS FOLLOWS:

SECTION 1. Section 13.04.020 of the Dana Point Municipal Code is hereby
amended to read in its entirety as follows:

13.04.020 Definitions.

The following words shall have the meaning indicated when used in these
regulations:

(a) ‘Alcoholic beverage” means alcohol, spirits, liquor, wine, beer and every
liquid or solid containing one-half of one (0.5) percent or more of alcohol by
volume and which is fit for beverage purposes either alone or when diluted, mixed
or combined with other substances.

(b} “Amplified sound” means music, sound wave, vibration, or speech
projected or transmitted by electronic equipment, including amplifiers.

(c) ‘Park” means any community park, neighborhood park, conservation or
recreational area maintained by the City, (Ord. 94-12 8/23/94)

(ch “Natural Open-Space” consists of Hilltop Park, Harbor Point Park and the
South Strand Open Space as defined in the conservation easement
approved by the City on November 30, 2008 and other conservation areas
as may be designated by the City Council.

SECTION 2. Section 13.04.030 of the Dana Point Municipal Code is hereby
amended to read in its entirety as follows:

Item #12
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Ordinance No, 09-05
Page 2

13.04.030 Hours of Use.

It shall be unlawful for any person to enter, loiter or remain in any park at any time
between the hours of 10:00 p.m. and 6:00 a.m. or in any City building between the
nours of 11:00 p.m. and 6:00 a.m. except as foliows:

{(a) City employees or agents and peace officers when engaged in official
business,;

{b) Persons with permits issued by the City Council or the City Manager or
his/her designee,

(c) Persons and/or spectators participating in City-sponsored or  City-
approved programs which take place outside posted hours of operation;

(d) Shipwreck Park will be closed at sunset throughout the year,

(e) Hilltop Park and Harbor Point Park will be open at 7:00 a.m. and closed at
sunset throughout the year,

0] The Nature Interpretive Center is considered part of Harbor Point Park;
therefore all municipal codes for the Harbor Point Park also apply to the facility
and parking lot of the Nature Interpretive Center, with the exception of hours of
operation for the facility and parking lot which will be open Tuesday-Sunday
{closed on Monday) from 10:00 a.m. to 4:00 p.m.

(9 Strand Beach Park and South Strands Switchback trail will be open from
sunrise to sunset throughout the year,

(hy Mid/Central Strand Beach Access will be open from 8:00 a.m. to 7:00 p.m.
from Memorial Day through Labor Day, and from 8:00 a.m. to 5:00 p.m. the rest of
the year,

{i) Strand Funicular Beach access will be open dally from sunrise to sunset
from Memorial Day through Labor Day; and, from sunrise o sunset on weekends
and holidays the rest of the year.

SECTION 3. Section 13.04.050 of the Dana Point Municipal Code is hereby
amended to read in its entirety as follows:

13.04.050 Care of Natural Resources.

(a) It shall be unlawful for any person to damage, cut, carve, transplant or
remove any tree, plant, algae, wood, turf in a park, or pick the flowers,
seeds or fruit of any tree or plant in a park without writter authorization
from the City Manager or designee. (Ord. 94-12, 8/23/94)

(b) It shall be unlawful to take, possess or disturb specimens of live or dead
organisms from any Natural Open-Space or the Marine Protected Areas
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set aside for conservation within city limits other than those deemed
permissible by the U.S. Fish and Wildlife or the California Department of
Fish and Game with appropriate permits or licenses or written
authorization from the City Manager or designee

(c) No person shall willfully injure, destroy or alter the Natural Open-Space of
the Headlands and the Marine Protected Areas within city limits,

(d) It shall be unlawful for any person to disturb, take or injure geological or
cultural resources within the Dana Point Headlands open space
recreational parks and Natural Open-Space.

SECTION 4. Section 13.04.055 of the Dana Point Municipal Code is added to
read in its entirety as follows:

13.04.055 Trespassing in Natural Open-Space Areas.

It shall be unlawful for any person to leave the designated trail and trespass on
protected habitat without consent from the Natural Resources Protection Officer or
written authorization from the City Manager or designee in the Hilltop Park, Herbor
Point Park and South Strand Switchback Trail's Natural Open-Space.

SECTION 5. Section 13.04.065 of the Dana Point Municipal Code is added to
read in its entirety as follows:

13.04.065 Throwing ltems in Headland Recreational and Conservation Parks.

It shall be unlawful for any person to throw any item {e.g, rocks, bottles, other
refuse, trash or litter) in the Hilltop Park, Harbor Point Park, South Strand
Switchback Trail, Strand Beach Park including the revetment trail, Mid/Central
Strand Access Trall and the Funicular Beach Access.

SECTION 6. Section 13.04.085 of the Dana Poini Municipal Code is added to
read in its entirety as follows:

13.04.095 Pets in the Headland Recreational and Conservation Parks.

It shall be unlawful for dogs, with the exception of service dogs, or any other pet to
be on the trails or in the park at Hilltop Park, Harbor Point Park, South Strand
Switchback Trail, Strand Beach Park including the revelment trail, Mid/Central
Strand Access Trail and the Funicular Beach Access.

SECTION 7. Section 13.04 130 of the Dana Point Muncipal Code is hereby
amended to read in its entirety as follows:
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13.04.130 Bicycles, Skateboards, Rollerblades and Similar tems.

It shall be unlawful for any person to bicycle, skateboard, rolierblade or use a
similar item of any type on fennis courts, handball courts, ball diamonds, patios,
porches, play apparatus areas, and all other areas which are not designed or
custormarily used for such a purpose. A bicyclist shall be permitted to whee! or
push a bicycle by hand over any grassy area or path reserved for pedestrian use
(Ord. 94-12, 8/23/94; amended by Ord. 06-07, 9/13/08)

it shall be unlawful for any person to bicycle, skateboard, rollerblade. or use 2
similar dem of any type on the frails or on any other area of Hilltop Park, Harbor
Point Park, South Strand Switchback Trail, Strand Beach Park including the
revetment trall, Mid/Central Strands Access Trail and the Funicular Beach Access

it shall also be unlawful for any person to skateboard or rollerblade in Sea Terrace
Park

SECTION B if any Section, Subsection, Subdivision, sentence, clause, phrase, or
portion of this Ordinance is for any reason held to be invalid or unconstitutional by
the decision of any court of competent jurisdiction. such decision shall not affect
the validity of the remaining portions of this Ordinance. The City Council hereby
declares that it would have adopted this Ordinance and each Section, Subsection,
Subdivision, sentence, clause, phrase, or portion thereof, irrespective of the fact
that any one or more Sections, Subsections, Subdivisions, sentences, clauses,
phrases, or portions thereof be declared invalid or unconstitutional.

SECTION 8 The City Clerk shall certify as to the adeption of this Ordinance and
shall cause a summary thereof to be published within fifteen (15) days of the
adoption and shall post a certified copy of this Ordinance, including the vote for
and ageainst the same, in the Office of the Cily Clerk, in accordance with
Government Code Section 36933,

PASSED, APPROVED, AND ADOPTED this 117 day of May, 2009,

LISA A BARTVETT, MAYOR

ATTEST:

P Yl

KAFHY M/WARD, CITY CLERK
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STATE OF CALIFORNIA)
COUNTY OF ORANGE } 88

P T PN N

CHY GF DANA POINT

I, Kathy M. Ward, City Clerk of the City of Dana Point, California, do hereby
certify that the foregoing is a true and correct copy of Ordinance No. 05-05 introduced at
a regular meeting of the City Council held this 13" day of April, 2008, and passed and
adopted at a regular meeting held 11" day of May, 2009, by the Toliowing roll call vote:

AYES:

NOES:

ABSENT:
RECUSE:

(SEAL)

Council Members Anderson, Schoeffel, Mayor Pro Tem Weinberg,
and Mayor Bartlett

None
Nong

Council Member Bishop

Katb . w) .

KATHY M/WARD, CITY CLERK

Item #12

CCC-16-CD-02
Exhibit 4
Page 25 of 108



03/22/10 Page 26 Item #12

Ordinance No, 08-05
Page &

STATE OF CALIFORNIA )
COUNTY OF ORANGE ) ss AFFIDAVIT OF POSTING
CITY OF DANA POINT ) AND PUBLISHING

KATHY M. WARD, being first duly sworn, deposes, and says:

That she is the duly appointed and qualified City Clerk of the City of Dana
Point;

That in compliance with State Laws of the State of California,
ORDINANCE NO. 09-05, being:

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF DANA
POINT, CALIFORNIA AMENDING CHAPTER 13.04, PARKS AND
RECREATIONAL FACILITIES REGULATIONS, OF THE MUNICIPAL
CODE TO ADDRESS THE NEW PARKS AND FACILITIES IN THE CITY
INCLUDING SEA TERRACE PARK AND THE DANA POINT
HEADLANDS AND IN BUPPORT OF THE MARINE PROTECTED
AREAS,

was published in summary in the Dana Point News newspaper on the 7" day of May,
2009, and the 21° day of May, 2009, and, in further compliance with City Resolution No.
91-10-08-1, on the 30" day of Aprii, 2009, and the 14" day of May, 2008, was caused to
be posted in four {4) public places in the city of Dana Point, to wit:

Dana Point City Hall
Capistranc Beach Post Office
Dana Point Post Office

Dana Point Library

s 7 Yl

KATHY M. WARD, CITY CLERK
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CALIFORNIA COASTAL COMMISSION
South Coast Area Office

200 Oceangate, Suite 1000

Long Beach, CA 90802-4302

(652) 5%0- 507 RE@E;% ED
MAR -5 2ump
March 4, 2010 CITY OF D3NA romy

[ e

O e e
Kyle Butterwick Lo
Community Development Director
City of Dana Point

23282 Golden Lantern

Dana Point, CA 92629

WViolation File Number: V-5-09-026

Property Location: Dana Point Headlands - Strand Beach accessways
City of Dana Point, County of Orange

Unpermitted Development: Placement of gates and signs restricting public beach
access; establishment of “hours of operation” limiting
public beach access.

Dear Mr. Butterwick:

Thank you (and City staff) for taking time to meet with Commission staff Sherilyn Sarb, Karl
Schwing, Teresa Henry, Pat Veesart and myself on February 18" to discuss the gates, signage,
and hours of operation at the site of the Dana Point Headlands project. We appreciate your time
and efforts and hope that we can resolve this quickly and amicably. As you know, we are
concerned that the unpermitted gates, signs, and posted hours of operation at issue are restricting
public access opportunities to the coast. You’ll remember that public access was a critical
component of the Commission’s certification of the LCP which includes the Headlands
Development and Conservation Plan (“HDCP™) and the subsequent approval of the project by
the City pursuant to Coastal Development Permit No. 04-23. We understand and appreciate that
the subject restrictions on public access might be originating from pressure on the City to address
perceived public safety issues. However, as we explained, the gates, signs, and hours of
operation require authorization through the coastal development permitting process. Thus, we
would like to work with the City to achieve a mutually acceptable resolution that addresses both
public safety and public access to the coast through that process. Based on discussions during
our February 18" meeting, we are optimistic that we can reach such a resolution,

At our February 18™ meeting, we discussed the unpermitted development at issue, which is
described in more detail below, including installation of gates on public coastal accessways,
closure of the beach accessways through establishment of hours of operation by ordinance, and
installation of signs displaying the hours of closure. Hours of closure have been established for
the Mid-Strand Vista Park Access, Central Strand Beach Access, Strand Beach Park Lateral
Access, and South Strand Beach Access. Gates and signage displaying the hours of closure are
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installed at the Mid-Strand and Central Strand accesses, Signage displaying the hours of closure
is instalied at the North Strand Beach Access, Strand Beach Park Lateral Access, and South
Strand Beach Access.

The gates on the accessways are not authorized by a valid coastal development permit and are
expressly prohibited by the HDCP. In addition, the hours of closure of the accessway, as well as
the signs displaying the closures, are also unpermitted and apparently inconsistent with the
public access protection policies of the HDCP and Coastal Act. In order to resolve this matter,
we are requesting that the City remove the gaies and replace the signs displaying the hours of
closure with public access signage that does not display hours of closure. We would be glad to
work with the City through the coastal development permit process to establish hours of
operation that effectively address proven public safety issues and maximize public access to the
coast,

We also discussed issues with existing signage installed on the accessways that is confusing and
misleading, and by staff’s own observations, is hindering access. Finally, we briefly discussed
vegetation at the overlooks on the North Strand Beach Access that is obstructing views of the
coast; I will address this issue under scparate cover.

Access Closures and Signage

In authorizing the Dana Point Headlands project, and the subject beach accessways, Coastal
Development Permit (“CDP”) No. 04-23 does not establish hours of closure for the accessways;
under the terms of the CDP then, the hours during which the public may enter the beach
accessways are unrestricted. The ordinance establishing hours of operation for the accessways,
and the signage displaying the hours, close the Mid-Strand and Central Strand, and South Strand
Beach Accesses to the public, from 5 or 7pm to 8am, depending on the season, and sunset to
7am, respectively. The Strand Beach Park Lateral Access is closed from sunset to sunrise. Each
of these accessways individually and separately provides access to the beach and coast. The
ordinance and signage thus restrict public access to the coast,

As noted in our previous correspondence with the City of Dana Point, pursuant to Section
9.75.040 of the City’s zoning code, the definition of “development” includes a “change in the
intensity of use of water, or of access thereto.” Therefore, the ordinance and signage restricting
access to the coast constitute development. All development within the Coastal Overlay District
that is not otherwise exempt requires a CDP pursuant to Zoning Code Section 9.27.010. The
closure of the accessways and the signs depicting the closures: 1) constitute development, 2) are
located within the Coastal Overlay District, 3) are not authorized by CDP No. 04-23 (or any
other CDP), and 4) are not exempt.

You asserted at our February 18" meeting that Table 4.5.4, entitled “Strand Vista Park/Public
Access Guidelines,” of the Headlands Development and Conservation Plan (“HDCP”) authorizes
the heach access closures. Item 2 of Table 4.5.4 states “The public trails and overlooks in the
Strand Vista Park shall be open to the public year-round. The City will determine hours of
operation.” As noted above, establishing hours of operation constitutes development and all
development within the Coastal Overlay District requires a CDP. The HDCP is not a CDP, and
no provision of the Coastal Act, the HDCP, or any other section of the City Local Coastal
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Program (“LCP”), provides for authorization of development solely through certification of an
1ce.

Instead, LCPs are planning tools that set policies concerning development. The definition of an
LCP, found in Coastal Act Section 30108.5, describes an LCP as a bundle of documents for
implementing the provisions and policies of the Coastal Act at the local level, Within the LCP’s
bundie of documents, there may be documents, such as a land use plan (“LUP™), that are
sufficiently detailed to provide specific standards of review for development within the LCP
area; an LUP is defined in relevant part within the Coastal Act as, “the relevant portion of a local
government general plan, or local coastal element which are sufficiently detailed to indicate the
kinds, location, and intensity of land uses, the applicable resource protection and development
policies, and where necessary, a listing of implementing action.” Section 30108.5. As noted
above, all development that is not otherwise exempt requires a CDP in order to ensure
consistency with these detailed policies of the LCP. The process to ensure a proposed
development’s consistency with these detailed policies of the LCP is the coastal development
permit process, hence, the requirement in the City’s LCP for all development to be authorized by
a CDP.

Here, the LCP provisions at issue are the “guidelines” in Ttem 2 of Table 4.5.4. The guidelines
identify the City as the managing entity of the Mid-Strand, Central Strand, Strand Beach Park,
and South Strand Beach Accesses, as opposed to the County or a non-profit, which the HCP
identifies as the managing entities of the North Strand Beach Access and Headlands
Conservation Park, respectively. As explained above, these guidelines do not authorize
development. Rather, the guidelines provide a standard of review, together with LCP policies
that require maximizing public access, particularly HDCP Section 4.4, which specifies that trails
will maximize public coastal access, for any proposed development affecting the accessways,
such as establishing hours of closure. Staff emphasized at our mecting that we believe the
closures and signage are inconsistent with the public access policies of the LCP and Coastal Act
that provide for maximizing public access because the access closures and signage prohibit
access even during daylight and twilight hours.

Beach Access Gates

The gates crected at the entrances to the beach accessways clearly constitute development;
“development” is defined in Section 9.75.040 of the City’s zoning code, in relevant part as “the
placement or erection, on land, in or under water, of any solid material or structure.” You have
referred staff to an unidentified icon in the location of the subject gates on the approved
Headlands project plans, asserting that the icon is an indication of approval of the gates. The icon
is not identified on the plans as a symbol for gates. In contrast, on the same project plans where
gates are consistent with the HDCP and were authorized by CDP 04-23, namely, at the entrances
to trails within the Headlands Conservation Park to reduce impacts to ESHA, gates are
specifically identified and labeled.

Moreover, the gates are inconsistent with the access policies of the HDCP. HDCP Section
3.4.A.6 expressly prohibits gates or other development in Planning Areas 2 and 6 that restrict
public pedestrian and bicycle access. Section 3.4.A.6 reads in pertinent part:
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Gates, guardhouses, barriers or other development designed to regulate or restrict public
access shail only be allowed in conjuncrion with a public funicular in Planning Area 1
providing hanized public Sfrom the County beach parking lot to the beach, Only

public vehicular gccess may be restricied, Public pedesirian and bicyele access shail not be
restricted. [underlining added for emphasis]

General Condition No. 3 of CDP 04-23 requires all development to be consistent and comply
with the requirements of the HDCP, Since the gates are inconsistent with the HDCP, they could
not be validly authorized by the CDP.

Existing Signage

During our visit to the site, staff noted several signs on the project site that may have the
unintended effect of restricting public access:

1) Signs at the top and foot of the North Strand Beach Access displaying the hours of operation
of the funicular read: beach access hours 8am to Spm. This may give the public the mistaken
impression that access to the beach is limited to 8am to Spm. The signs should be clear that the
hours listed on the signs are solely the hours of operation of the funicular.

2) Signs labeled “Alternate Public Beach Access” recently installed at the Mid-Strand and
Central Strand Beach Accesses direct the public to alternative accessways to the north and south
of the Smrand Vista Park “when gate is closed”, but do not identify that beach access is available
at the Mid-Strand and Central Strand Beach Accesses at all other times. While on site, staff
witnessed two members of the public mistakenly interpret one of these signs to mean that no
beach access was available at the Central Strand Beach Access, where the sign in question was
located, even though the gate was open. This mistaken impression could be counteracted by
replacing the sign with a map of all the available accessways on the site, including, but not
limited to the Mid-Strand and Central Strand Beach Accesses, along with removal of the gates as
discussed above.

3) Another sign at the Mid-Strand Beach Access reads: Public Beach Access, Free Inclined
Elevator, 200 Yards (an arrow points towards the funicular). This sign suggests the public access
is only located at the funicular, instead of at the Mid-Strand, Central Strand, and South Strand
Beach Accesses.

4) A sign located at the fool of the Mid-Strand access directs the public to remain on the
sidewalk, however, there is no sidewalk in this location. Depicting the course of the accessway
with the familiar “barefeet” public access icon used to identify accessways in California may be
more appropriate in this location. )

5) A sign on the landward side of the fence at the foot of the Central Strand Beach Access states
access is restricted to the sidewalk. This gives the false impression that access is restricted to the
Strand Beach Park Lateral Access. However, as you know, the entirety of Strand Beach Park,
including at the foot of the Central Strand Beach Access, is a public beach,

Signs, such as those listed above, erroncously mislead the public to believe public access is
unavailable or restricted and these signs should be removed. The City is authorized through the
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TN

CDP to instail signage that details public access availability, although as detailed above, signs
that establish hours of closure of accessways or restrict public access are unpermitted. Thus,
replacement signs that make clear the public access opportunities that are available may not
require a CDP if they do not restrict public access; however, we would like the opportunity to

As we have noted in prior communications, any development activity conducted in the Coastal
Zone/CO District without a valid CDP which requires a permit, as does the subject installation of
gates on public coastal accessways, closure of the beach accessways through establishment of
hours of operation by ordinance, installation of signs displaying the hours of closure of
accessways, and installation of signs that deter access by misrepresenting the available public
access opportunities, constitutes a violation of the Coastal Act and the City’s LCP. While we
remain confident that this matter can be resolved amicably and strongly prefer to do so, please be
advised that Public Resources Code Section 30810(a)(3) authorizes the Commission to issue a
cease and desist order to enforce any requirement of a certified LCP if the local government is 3
party to the violation (as in this instance where the City owns the property upon which the
Coastal Act violation is located and operates the subject gated accessways). In order to resolve
this matter, we are requesting that the City remove the gates and replace the signs displaying the
hours of closure with public access signage that do not display hours of closure by April 2, 2010.
Please contact me by Mareh 19, 2010 regarding how the City intends to resolve this matter,

Thank you for your attention to this matter and for taking the time to meet with us onsite, If you
have any questions regarding this letter or the pending enforcement case, please feel free to
contact me at (562) 590-5071. We look forward to working with you and your staff to resolve
this matter in the near future.

Sincerely,

T

Andrew Willis
District Enforcement Analyst

cel Sherilyn Sarb, Deputy Director, CCC
Lisa Haage, Chief of Enforcement, CCC
Karl Schwing, Orange County Planning Supervisor, CCC
Alex Helperin, Staff Counsel, CCC
Teresa Henry, Distriet Manager, CCC
N. Patrick Veesart, Enforcement Sapervisor, CCC
Christopher Pederson, Deputy Chief Counsel, CCC
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Height ZS%%  Weight Mo Hair S5t iyes e
Distingy 1 Featur ) o i o o
Additional Information: . e R B

10232299 2(R-8/
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Médical Temp. Not__ ORANGE COUNTY JAIL
! 4 Santa Ania; California

PLEASE FRINT OR TYPE
i

Item #12

£7 EXPEDITE BOOKING
CLMEDICAL BOOKING
 NORMAL BOOKING
PRE-BOOKING RECORD

LERENTALVY,

HOW 2ANY

TO BE COMPLETED BY ARRE
:

PLEASE FILL IN ALL OF THE BOXES

LD ARE

ik OM

O

RN O %\)o oA

2

AMPS

AL & of BACK

OEFICER | e e . S CPC Side
o X s V%

SSION TO USE TELEPHONE AFTER ARREST
§ Favi bean given the opporlunity to make thies {3) FREE tefephone o2
the Locai dialing area,

- i
(Pursuant to Penal code Sastion 881.5)
ithin the LOCAL DIALING areg, of alIAY OWN EXPENSE F OUTSIDE

{ RECORD OF TELEPHONE CALLS:
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“

CRIME SUMMARY INFORMATION,
"PROBABLE CAUSE DECLARATION AND BAIL SETTING INFORMATION
1480

TR NG,

BOORING NO

i
P PN
Yipma? deidpn,

OF ARREST

ARRESTING STAT!QN
AGENCY e

(SO Y
SYTETT

. wdis

Em) SEE ATTACHED REPORTS, INCORPORATED HEREIN BY THIS REFERENCE,

{1 WEAPGN DESCRIPTION:
D VICTIMNS AG
(3) VALUE OF PROP,
{(4) TYPE OF NARCOTY
(53 WHOLESALE VALY

VICTIM'S RIURTES:
TYPE OF PROF.
QTY:
STREET VALUE: 3

B 1s O s wor D eropABLE cALS

.w__( BaTE (SIGNATURE OF [UDICIAL OFF

2319 White ~ Jail: Blue - Det

od - Avresting Agenpy
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: ~ PROPERTY INVENTORY RECEIPT

THIS FORM MUST BE COMPLETED ON ALL ORANGE COUNTY JAIL 53005(1?\2(}8_(

K ARRES

crm oy

. e
N N o o N b oy
Thi form is 10 be comploted in the presance of the arfestos, List af leale BETAINED

théy appropriatd box, List jowolry by sither yellow or whits optal ivad

- 1 R

BELT — i
KNIFE
CHECKBOOK -
BULFOLD B
GLASSES ,
KEYS 7
WATCH Ly tomen
MISCELLANEQUS PROPERTY {Bulk proparty wil NOT be accaplody

- whodh. | QST

PROPEATY RELEASED: _
AELEASED TO:

o DATEIUME:

FINT 1A FATE
ITEMS BETAINED BY A8RESTING ACENGY, {EVIDENCE

CINVENTORY OFFICER; f?fj‘
SIGNATURE & BADGE #: i | e
| HAVE BEVIEWED THIS :stmo‘fv NO 1T ACCURATELY REFLECTS THE PRO
| ARRESTEE'S SIGNATURE: }

MONEY/PHOPERTY TRANSFER RECORD
7O BE COMPLETED ON ALL AGENCYTOLAGENGY TRANSFERS/SIGNATURE INDICATES BECEIPT OF PROPERTY

RECEIVED BY: | AGENCY: L DATEMIME:

W : ‘
LB
X‘M,_ng e - S ——

~ f\‘_ >

VERIFIED BY:

; SRR T
DISCREPANCIES (IF ANY):

RECEIVED BY: e AGENCY. L DAVEAME -
DISCREPANCIES {iF ANY): ) e - e
RECEIVED BY: SR AGENGY: -

DISCHEPANCIES (IF ANY): —

TO BE COMPLETED AT TIME OF RELEASE
| HAVE REVIEWED MY PROPEATY AND | ADKNOWLEDGE RECEIRT OF ALL MONEY AND ARDICLES LIBTED ABOVE EXGERT THAT PORTION
THEREQF PREVIOUSLY RELEASED BY ORDER.

SIGNATURE: o e DATEMTIME:
RELEASED BY.
COMMENTS:

AGENGY/COURT:

T RRINT RAMESIGHATORE T

Original - File fellow - Property Pink - iy Gold « Agoncy
S s . N I N o BN
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. ¢
! . 7‘ R £
| . 3
1. Copies To! Dana Poinr . ’ 2 Cose No, 10-006607
Qagenigsé’s g\é&a]mﬁm 20, Clistion o, ;
ORANGE COUNTY —
Prodty: [] ves (3 Ne SANTA ANA, CALIFORNIA - !
JAHDAA HUTCHENS, SHERIFF-CORONER . e ) IMTIAL CRIME REPORT
3. OFFENEE 2 E COIBATEG T——
CPC 148(a)(1) Resist / Delay Peace Officer 1-10-10 / 1620 hours / Sunday
5 WHERE £ObiTTED o (8 GhE T AT REFORTED ™ -
Cove & Green Lantern, Dana Point Ca 92629 | Fnas .
B RRSRIAAY e iR e o ABDRESE FHONE - I
Deputy John Gomez 350 N. Flower Santa Ana Ca 92703 714-647-7000
10 VRETHE B —— B e A4 Ao
13 RUSHEES A DRESTFIGHE o 3 CONTACT TRl RRERETY — ]
) T . “iﬁmﬁ'iﬁéé??ﬁw e o
State of California
18 T GECUPATN T RATE T S AGE TR ne&?ﬁ”@‘a‘{&%&?&?ﬁéﬁﬁﬁ&m&mmsu
City Pack
Py CRIES AGAE T PROPERTY ’ CRIBER AGATNET PORSERS
g 8. POINT (O - A% WEAPOH OR
S ENTRY MEANS USED
i 0. INETRUNMENT OF WEANE DSEp LR ATV A Y sE CFFENSE
gg W WETHOD USER - - BTV TR Y BUSPECT
& D T T S
& % | H GERE WERE GRS ARTE T GF GFFEREET 28, FOREE OH WETVioD UEET
§ % 2. APPARENT DTN T TYRE PROPERTY TAREN i ; 7 VOTAL VALUE BYGTEN
&G e i ) %
= {38 UNIGUE OF URTS0AT AETIonE Y SUSPEEYS 7 g
R R RES Y SUSPECT(S] YEAR, BAKE, BOOYTYIE COLOR TE 55 A SR SRER OENTFYIRG MAARS
MNone
30, WITNESSES g REWENCE«’BUSWESS ADDRESS PHONE . »
{4} Deputy D, Mendozs Senth Ams Ce 32707
f
- T B LI TN
T e dei
&) []

34, BUSPECT(S) (F ARRES FED, HAME, AUDRESS, AND BODKNG HUMEER) BKG. NBR, 225357
(13 il % - ?

NG SR A R MOBEL RS, SHEE CESCRIPTION VALUE

QUAN, ARTICLE BRA
Evidence: (1) Palm Cellular Phone

IS HVESTIEATING BITICERS TREPORT BY ) BATE OF REPDAT
Deputy John Gomez 110410

PAGE TR [ —
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1. CUmES T

Darna Poing ‘ 2 caseno, 100066072
: SHERIFF'S DEPARTHMENT
ORANGE COUNTY
. SANTA ANA, CAUFORNIA
SANDRA HUTCHENS, SHERIFF-CORONER REPORT CONTINUATION
Marative:

On Sunday (1-10-10), at 1620 houss, Sgt. MeLemore catled me ob my cellular phone and told me to respond
to Hill Top Park at Cove and Green Lantern, Dana Point, 7 7 t had reported 1o Sgr.
MeLemore that tree females were trespassing outside 2 walking trail; in violation of DPMC 11.04.055,

Hill Top Pirk is owned and maintained by the city of Dana Point, These is 2 sign posted at the entiance o
the waiking trail of the park. This entrance is located of the bottomn of the trail located off Green Lantern and
Cove Road. The sign states “you must walk on the trail” [t also has DPMC Section 13.04 posied. This
indicates “it shall be unlawful for any person to {eave the designated trail and trespass an protected habitas,
without consent froms the Nutural Resources Protection Officer or Written sutharization from the City
Manager or designes in the Hilltop Park.” ‘

I arrived on scene and spoke with Besslssssmas 7 . -
following: On 1-10-10, at 1615 hours, he wag walking near the top of the trail with his wifcdllR. They
saw three females about 30" outside the walking trail, cach holding a clear plastic cup containing aleohol.
He identified himself as the city mansger and told them they weré tre ing. All three became
belligerent and began yelling profanities at him. %8 said he took a picture of the three fernales,
while they were outside the designated walking trail. They still refused to leave and continusd to yell
profanities at kim.

o equested prosecution for all three females ™8 described el three females of having dark
hair. He said they were still near the top of the trail.
I walked 10 the top of the trail where I met three females who sl had dazk hair. There was no other
pedestrian waffic on the walking trail upon my contact with the females. One female (later identified as
GEEED had an empty clear plastic cup. Asnother female (tater identified as BRI ) was holding a cellular
phone and pointing the camera lens at me. [ asked her if she was recording me and she said she was. | asked
the three females if they just had a verbal altercation with a city siaff member, They said a “fat guy” was
harassing ther and they just reported the incident with the sherifl's dispatch. Texplained o them the male
wag theg s ond he observed them trespassing. One of the females (later identified as Sih),
admitted they walked out of the walking tmil only because they had a lot on their minds. 1 told the three
females they were being detained and not free to leave, | explaingd to them [ was going to issue them 2
citation for trespass. At this time Deputy Mendoza anived to assist me.

While talking with the three females, 1 noticed all three subjects tad symptoms of alcohol intoxication, They

had the odor of an alecholic beverage or their breaths and clothes,

T asked the three females w walk down the trail to my pateol car, | explained to them | would be issued them
a citation for trespass. Al three females refused to walk to my cir. L then became belligerent. She
demanded proof and refused to walk down the trail. (RS and g fo llowe G load not ta
comply with my instructions and also refused to walk 1o my patol car, Al three began screaming that their
rights were heing violated. [ told all tues fernales if did not comply with my directives [ would arrest them

33T WVESTIGATING OFFICERS REPGRT BY DATE GF REPORT 4
{ Deputy John Gomez 710710 I qtm
) v
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1. COPIES 1O
Dana Polne - . lim wo, 10-006602
SHERIFFS DEPARTMENT
DRANGE COUNTY
) SANTA ANA, CALIFORNIA
SANDRA HUTCHENS, SHERIFFCORONER REPORT CONTINUATION

(CPC 148). ontinued to be belligerent. She told Deputy Mendoza she would only walk if we allowed
her to walk directly behind us, Deputy Mendoza wied to explain to her he could not follow her request, She
then said she was not going and she placed her hands behind her back away from us. The other two females
then said they were not going naless [ showed them proof they were trespassing. | ordered all three women

again to walk to my patrel car or they would be arrested, They wefused and began arguing. {old them they

were now being arrested obstructing a peace officer, 1 placed handeuffs 0@ nd¥EEp Deputy
Mendezs bandeatlodesss® | collected a clear plastic cof @888 had in her hands. | noticed the contents she ©

had in her cup had the odor of an glesholic bevemge.

We escorted all three women back to my patrol car. All three females confinued to be belligerent. éfagm
then sturted screaming for help and threatened us with a lavwsuit SEQRER and B agoin followed her
lead and threatened us with lawsyits,

We placed each female in the backseat of theee 5iﬂ‘crmt patrol cary. [ asked v her name and she
refused to provide it to me. S8 then said she was pregnant, | asked WliSe on PUWHEIL iPEIEH wos
pregnant and they said no. 1 asked SHEED again if she was pregnant end this time she said no. <88 said
she lied because the handcuffs were hurting her, ) ' .

T spoke with SRR again. He told me the following regarding the incident. He idemtified himself to the
women he was theedgemmemgsr. He told them they were in an area that was a “protected habitat” and they
need to get back on the trail. @8 was the most obnoxious and belligerent of the three. WllBReplied, “fick
you. |pay taxes, you're probably a democrat and voted for Obaria,” S88RMben she hoped he die by having
a heart attack or die in a traffic accident. SR and his wife decided to de-escalate the sitation by
walking away s followed SEIIERDe and continued (0 scream a1 him SRR contacted S,
MebLemore and reported the incident, .

identified the three females who he saw trespass (see infield show-up forms). SERRIRIR signed
a private person’s arrest form for prosecution (see attached).

cllular phone. [checked the photos on the phone and saw my picture. | could not
determine if she recorded the incident, therefore, I collected the phone for evidence, !

Deputy Northhart transported the three women 1o the Orange County Jails and they were booked for the
listed charges. i

35T TIESTIOATING GFFICERS REFORTEV BAYE GF REPGET ;
Deputy John Gomez J Y0710 Ia Z} { 3 . M? )
=7
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’ ‘t, corss ¥0s In Custody } :
Dana Point
DRGINA  onsoe
DRANRE COUNTY

SAMTA AMA, CALIFORNIA
PrORTYY 53 Yan 5 L3 INITIAL MOMQRIMINAL
[ ™ 4 L immmaLormANAL
5 B FOLUMAP GRIGNAL

s
8. L3 CONTIMUATION HEPORY NG,

BANDRA HUTCHENS, SHERIFF-CORONER ) o FOLLOW-UP REPORT
7 BFFENSE i TBERTISN OF DECIRRERCE

CPC 148(a)(1}, Resist/delayfinterfere officer Cove Road and Green Lantern, Dana Point 92629

B, VESTHVRIFORBANT & DATE AMD TIME OF OCCURRERTE T, Lk
Informant: Depuly D. Mendoza #2303 -10-10 @ 1620 hours ’ 971G6

Details: On 1-10-10 I was dispatched to “Hilltop Park” o assist Deputy 1. Gomez #2684 with trezpassers
inside the matural wildlife preserve in violation of Dana Point 13.04.055, wespass in natural open space artas.
Hilltop Park is located at the intersection of Cove Road and Grees Lanterm in Dana Point.

Upon'my arrival at approximately 1640 hous, [ contscted Deputy Goimez at the top of the hiking trail.
Deputy Gomez was talking with the three trespassers in question: .
Al

&7 a white female, 5-7 tall, 135 Ibs,, brown hair, brown eyes,

Subjcot #1)
Subject #7 a white female, 5-4 tall, 140 Iby., brown hadr, brown eyes,

Subiect #3Y¢H . SEEEEEEPS) & white female, 522 tall, 120 s, brown hair, hazel eyes.

Deputy Gomez was explaining why he was dispatched to the area.  All three subjects sppeased 1o be
intoxicated and had the strong odor of alcohol on their breaths, They remained verbally unconperative with
Deputy Gomez throughout the duration of this incident. &EEES? oppearcd to be the primary agitator In by
demanding to see any evidence (and video} against them before they were willing to listen or comply with
Deputy Gomez. SEEES and BEEINE made similsr statements regarding their unwillingness to comply
adding they wanted fo see proof before ¢ ey would listen to Deputy Gomez. )

@R remeined uncooperative by yelling for assistance from (uiknown name) passerby’s that her rights
were being violated, Deputy Gomez told sil thres subjects they needed to follow him to his patrol unit
where they would be issued citations for trespassing in natural opén arzas.

Deputy Gomez instructed alf three subjects to walk down the hiking path but ofl hesitated and yelled out
Toud that their rights were being violated. @8BS o fused to comply with Deputy Gomez snd started to walk
away in the opposile direction (away from the patrol units parked on Green Lantern). 1 then stood in from
CREIP 5o she could not walk away. SR efused to walk in front of me insisting that { walk in fromt of
her. | told SR T would not walk in front of her because it was unsafe to do so. SEEMRstaried to wave her
hands in what appeared 1o be an angry manner sa | brought it o the attention of Deputy Gomez, We both
decided that additional safety precautions would be needed becansdBlBIBwas clearly becoming angry and
noncompliant, :

Deputy Gomez and [ agreed that ZHE8 necded to be placed in handeuff restraints for officer safuty snd 1o
deescalate hostilities. SElRand SEEIIERL olso began to yell that their ights w violated and tried
to soliclt support/attention from {unknown) passerby’s in the area, B8 ' were also placed in
handcufl restraints for delaying/resisting Deputy Gomez and | in the performance of our duties.

INVESTIGATING OFFICERS REPORT 8 DATE DF KEPDRT
J. Gomez #2684 D. Mendoza #2303 1/10/10
PAGE t OF ¥
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s coREs To:
Deana Point - 2 ease uo, 10006607
SHERIFP'S DEFPARTMENT
QRANGE COUNTY

SANTA ANA, CALIFORNIA
13

SANDRA HUTCHENS, SHERIFF-CORONER REPORT CONTIMUATION

i

In an attempt to decscalate the situation Depaty Gomez and 1 walked all thres subjects down the il
towards Green Lantem., Deputy Gomez escorted BB ng | escortedl Deputy T. Mangus also
arvived on scens and assisted in escortin Fdown the hill, .

Since Wl remained verbaily belligerent and was walking dovwn a steep hill, I held on 1o her arm to keep
her from breaking away from me and to keep her from losing her balance on the steep decline to the
roadway. Although o force, ph 3 she kept yelling ous loud tha {
was deliberately hurting her, 8 1t her own anng/wrists when she tried

T could hear ail three subjects make repeated comments how they were going to sue Deputy Gomez and |
for false arvest.  All three subjects were arrested for violation of CPC 148{s)(1) because they delibecately
resisted and delayed us in the performance of our duties, Refar to initial crime report this DR by Deputy
Gomez for complete details. \

PAGE 2

. £
IHVESTIGATING OFFICERS REPORY BY 1 OATE GF REPORT o,
| J. Gomez #2634 D. Mendoza #2303 i 110710 {gjy—\,ﬁ L o004 I
; 1, :
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1. Coplas To: Dong Point

! @Qﬁ%“@é&!\%lﬁhﬁ
ORANGE COUNTY

Page 48

Lz, €res Mo, 10-006602A

I 28, Shistion No.

Priorty: 3 ves [ %o SANTA ANA, CALIFORNIA
SANDRA HUTCHENS, SHERIFE-CORONER . INITIAL CRIME REPORT
3 OFFENSE 4 DATEYME TOMbT

}:MP(‘ 13.04.055 Trespass in Protective Habitant

(24
1-10-10 /1415 hours / Sunda

TUATERE. RE COMBTTTED
Cove & Green Lantern, Dana Point Ca 92529

8 GRE 7. DATE-TS#E REPORTED
$T1G8

B, HFORMANT

9. ADURESS P HOHE
33282 Golden Lantern Dana Pomt Ca 92629

19 ADURESSPHGH
:

ST AR PR

B CONTACT TREE A GORERY

T4, FiFR HAME OF VICTIM

City of Dana Point

T

2 Eussaeﬁ?‘nnaes PHGHE
549-248-3500 Buainese Hours

18, VICTIWS QCCUPATION
City Park

RACE SEX AGE { 17 "\FE OF PREMISES DR LOCATION WIERE OFFERSE VOAE CIATHiFTEs

CRIMES ATANST PROPERTY
HBPOINT OF

EMTRY

ONIES,

CAES AUANAT PERBONS

22, WEAPON OR
MEANS UBED

18, IETRURIENT O MEANS (55D

23, VICTRES ACTRATY AT YRIE OF GEFERSE

R TT USED

CARLE FEL

24 EXACT WORUS UBED BY SUSPECT

2%, WHERE WERE OCCUPANTS AT TRIE OF BFFEREET

T FORCE OF ETI00 USED

8. APPARENT BGTIVE « TVPE FROPERTY YARER

“‘S&, SEXAND YHEF?S

| 8. UNIGUE GR URUSUAL ACTIONS 6V SUSPERTE

PLETE OM ALL APSL

i' 7 TOTALVALUE STOUER
M .

T8 VENICLE USED BV SUSPECTET

None

008

YEAR, MAKE. BODY TYSE COLOR. 1 HO,,AQGM{Y OTHER HEWOF VNG RARKS

MTRESSES RM RESIDENCE/BUSINESS ADDRESS-PHONE

=

i ;

E]

3

33, SUSPECT(S) (IF MF‘FSTED HASE, ADURES;

)JD BOOKING NUMBER)

ADORESE

GKG. RER, 1355617 up

BKG. WA 1552648 7

SEX_BAGE o DOR o HT W MAR Eves

2. DETARLS OF OFFENSE. EVEENCE COLLECTED, CESCRIPTION AND VALUE OF FROPERTY TAKEN, LiST ADDITIONAL W!T”ESSEE AND SUSFECTS

UAN, ARTICLE BRAKD SERML NG MODEL HO JASC DESCRIRTION VALUE
See original reptm for details.
33 INVESTIGATING OFFICERS REPORT RY 4. DATE OF REPURT
PAGE { OF §
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ST s o B BV S BT 4 Rl it Tre S I PN
fMsdical Tem;) Mo e S ORANGE COUNTY JAlL 1 EXPEDITE BOOKING
) Santa Ana, Callfornla O MEDICAL BOOKING
MAL BOOKING
FOR JAIL USE ONLY PLEASE PRINT QR TYPE PHE-BODKING RECORD
# NG ) RECEWVING c}mﬁ:ka pare // BUPFLEMENTAL WARNANTS HON JaT
849 A T e /o0t) N
§ /Qstnsﬁ sooxsss A [ v;mmm - Bleoumr oAEA 1 omien svecsryy
Z1 [ oo ; - o
P ToeE CDMPLETED ay ARRESTE?%G; i)ﬂ TRANSPORTING OFFICER .
SE FLL N AL FRIOR 1O SUBMITING T0 THE RECENING GUARD STATION
\ARRES"HNG AGEHC: DATE & TIME
/ﬂ"m itatals2 { o= o f«’{?/ -
MNARSE: LASY i ¥
?\ i/‘; ‘;{ . ﬂ/gtw//\/ .
e IR THOATE M}ssx FACE HEIGHT iwmwr INMR i EVES [ STATE 8 COUNTRY OF mnmr {cnmsm?
Sl Fe2z AE ey [y lsve ldes | pgs g vy
ARA BiyERa
AS0idd, - .
SURISHIET iGN WARRANT OR GASE NUMBER : e
- HTC | ,
CHARGE ¢ ) LHARRE 4
Qé LYe(a) KECsT . Pace o /v ,
CHARGEZ ; CHERBET - s 4D
4 { iy ‘I o
CHARGE 3 CHARGE & :
ay
B - % i
=L Ooaconecrrosvorrcen, f:—/::j(fl PREVAIBLY cw;‘%c JZ{} NOT OCRLECTED EXRAN BELOwW)

5,
TELEPHONE KO,

ARAESTEE MGYER HAME

OFFICER'S ADD NFORMATION—CHECK BOX IF YOU BFLIEVE THE AARESTER WAL REGUINE MEICAL ATTENTION 05t SPECIAL MAMAGEMENT.
L3 wenicas o oanased)  [Tusnta, D sroxicaten drrorecyive custooy [ wem secuarry

£XPLAY

ABRES omcsﬂ . MANDATORY FOREIGN CONSULAR NOTIFICATION MADE FER 0 fase
Nl o, Ores  Clwo - [

PEQH‘SS‘ON TO UsE TELEPHONE AFTER ARREST (Pursusnt o Ponal oo Sactdon 284 5
i have been given he opportunity to meks Sines (3) FREE fetephona cells within the LOCAL DIALING sree, o7 5t BY OWN EXPENSE (5 QUTRICE
ths Locul diaiing sren.

RECORD OF TELESHONE CALLS: . ‘
Telsphorns cake DEBINED M Tolophora cll COMPUETED X

oo (DA T o =105 0 IR =10
Wilinanaing Officar M }W 0. L Aganey ol my-] .
' saurons__ (LT

o FOBE0- 155 (J) (ROB08}
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To be completed upona physical arrest for any roisdamesnor, pursuant to Panal Cods Section 853,86,

The person srresled:

1.

2.

w

@

~
O 0oo oo

00

L S

3

was 30 intoxicated that he could have been 3 dangar o himasalf or othars.
required medical sxamination or madical cars or was otherwisa unable 1o cara for his own safety,

was charged with ons or more of the offenses listad In saction 400302 of the vé?zicie Coda,
{Note Peragraphs five and eight) -

had one or mors culstanding amrsst warranis Issued, -
could not provide satisfactdsy abidence of persanal Identification,

i released immedialsly would jsopardize the prosecution of tha offenss or olfanses for which he was arresied or
the progscution of any other oflenass,

would ba reasonabls likely lo continue the offanss or offansss, or the safety of persons or propenty would be imminently
andangared § immediately relsased.

demandsd to be taken before a maglstrats or refused to slgn the Notlea to Appasr.

was ot refeased for ans of more of the reasons spacilied in pampraphs ore mmugh‘ aight. Spacifically stats reason

SYNOPSIS: (For Ofticer's Use Only}
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CRIME SUMMARY INFORMATION,
PROBABLE CAUSE DECLARATION AND BAJL SET}}N{} INFORMATION

2L
 ARREETER BOOKING Wy, 0 1, i A
' 2552697 | 10 06 6602
. L i Do !‘.53}9'{“,741 o I il
BOGEING G AAGE | surer voLos
4 CHAROER {3‘/‘( /C/ﬁ(/‘?) fé‘,f/j;/ﬂ&d/‘?’ [ .

DATE TroaE wHREXPDATEME

SR sy 0 e [ fouzs

ARRESTING STATON | anpestivg

AGENCY )y 0 Ve s OFFICER (5) 4&#/&;23/(/‘/@’9034"

FACTS ESTABLISHING ELEMENTS OF CRIME AND l!}EN“;’TﬁHCAUON OF ARRESYEE,
%
84 17000 T cupe g orenies 29 ¥ AIT 68 frop NARINGT AP BT Cer fec

e Huds Lipald au';ua»{,{( /{:“"C{P‘fmﬁf Fd sliT R T T L2 A
R SRCTe) ALAA.  Ofon WY L e gy AL rrad sy Ao Yo AHone

Y AT RS PR To o R 2§ GHE alfS Tejed et ey ;‘«’,&wv{as;

Dol B 9F Cltiei g S Alvsor g p, Bdirs AR FE 72 ) e
APl i 7O & BREAtly VAL 00 LT Po il Tty GITH VA G an &2 NG
LS THYinG 10 BRSEdus 771008 of TiasS T Fugge,, S L 70l s
T OTHIL Fead FEemol€F YHAT Friiy PP AIBT Fg VE 70 Lo srend 7 i% ¥,
GO8 2 Becruet THEM Loas prg B Paich Ao )57 J5)y At sl ey ziner
PRyppey BY PLINY Goog2 fAlis AP 55 E v DB L) PRSI Gon e
AREUIIRE 7D A Coti Bbict AP rmp o e Jedo 7 RRL SAS  p ak
TME ALEH, Joes N OTUSt Godo [E1EIPC 7 Yd (pentt v e dii
DAY Loif 42 odp ZAFicd 76 CEive B AL, .z
HAety o4 padpeurs LB $38 00305 AF Biloging BT FF Wi ARy Ye SR i
XS e | Mgl THA pucy Soreé s ,4&A»~f,~_w Ll AL L b
Hapell Al Alon 1O p28f &R Flort paiiime oy e SISy STeals Py
KNS HEAT YEAtrify 2T CHE ALrit GRS pod ACCH AT 4 o :
¢} SEE ATEACHED REFORTS, INCORPORATED HEREIN BY THIS REFERENCE. 20 08 PR0BE AALLLFE
PO VoA ore) of CFE Jopg i),
g W
{FFWEAPON DESCRIFTION:
DVICTIMS AGE_____  VICTIM 'S fNIURIES,
{3y VALUE OF PROP, LOSS: § TYPEOF PROP.

{4 TYPE OF NARCOTICS: OrY:
(5} WHOLESALE VALUE: § e STREET VALUE: §

' POECLARE UNDER PENALTY OF PERJURY, UnDER THELAWS OF THE STATEGF CALIFORNIA, THAT THE FORBSOMG 1§ TRUE AND CORRECT TO THE

BEST OF MY INFORMATION AND 85115

EXBCUTEDON f""g §...>Z /52 AT QRANGE COUNTY, CALIFORMA, BY _‘L‘(ﬂ, /M/f

(DATE} 7 ASIGNATUREY
7

ON THE BASISOF L THE OFFICER'S DECLARATION [ 2EpoRes REVIEWED, | HERERY DETEAMINE THAT THERE
B 15 O s vor [T prOBABLE caust To SELIEVE THIS ARRESTEE HAS COMMITTED A CRIME,

{DATEY (TIME) {SHGNATURE OF JUDICIAL OFFICER}Y . f

2

FO3E 1214 Whity - it Ble - Detention Release: Pink - Coun: Gokderrod - Anrting Agenty " Revised 12.15.99
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RETRT e e g (w‘+»"i&-wﬂ.\,_,\,1#"“ s SR I S R R s PR T -

. PROPERTY INVENTORY RECEIPT  /D~0066 p2
TH!S FORM MUST BB COMPLETED ON ALL ORANGE COUNTY JAL BOOKINGS,

LARY ¥1at U umois

ARRESTING AGENGY: LA R = COURAT: __20.10 Ca ARRESTING OFFICER: T2 G st & Lo

MONEY: $ ‘:\“"

This frm 18 W be conmglatad In 1a peetenos of ha ereates. List all :’Wm ty BEOATE ;md Laor. i PPty B not ramm lrdi:am QQTA!MEO it
the soproprists bow, List Mv t-y e y\ii‘m ar whites mm’ ndicats color of stanes ordy t‘mp}cu evan i N0 PROPERTY i racalved.

{ VELLUAW G TAL
BELT & EARRINGS -
KNIFE CHARMS
CHECKBOOK CHECKS
CBHAFOLD BRACELET
GLASSES AINGS
TKEYS . MECK CHAIN
WATCH LIGHTER
MISCELLANEDUS PSOPEH’W Bl proparty wit NOT %6 accsplsdy
ot i N
; . ‘ /7
PROPERTY RELEASED: !
<3 £ 1y 4
ELEAS —— _— DATESTIME -
TEMS RETANED BY ARRESTING AGENDY, (EVIDENCE OH SAFENEEPRIG) : M
IMVENTORY FFCER: AGENOY, COURT:
PENY AL
SIONATURE § BADGE & OATES AL
POHAVE FEWVIEWED THIS INVEND AND 1T ACCURATELY HEFLECTS THE PROFEATY N MY POSSESSION AT THIS YisE,

ARRESTEES SIGNATURE;

MONEY/PROPEATY TRANSFER RECORD ot
TO 88 COM?!.EYED ON aLy AGENCY TO-AGENCY TRANSFERS/BIGNATURE INDICATES RECEIPT OF PWFF\TY

¢

RECEIVED 8Y: ___ AGENCY: DATE/TIME:
] I ( - mwuﬂm " Y . .
DISCREPANCIES (IF ANY): | P N e v
. i Lob
RECEIVED 8Y: o\ - o AGENCY: _, s e L
m‘mwwmmm i B : P .
DISCREPANCES (E°ANY): 2 /- L, , s et
RECEIVED BY: e AGENTY: OATE/TIME

FEANT ARG NAT SRR

6
DISCREPANCIES (F ANYY

TO BE COMPLEYED AT TIME OF RELEASE |
1 HAVE REVIEWED MY PROPERTY AND | ACKNUWLEDGE RECEIPT OF ALL MONEY A0 ARTICLES UISTED ABOVE EXCEPY THAT PORTION
| THEREOF PREVIDUSLY RELEASED BY ORDER,

| SIGNATURE: . :  DATE/TIME:
RELEASEDBY: AGENCY/COURT:

. PROIT RAMESKOMATURE ’@
COMMENTS: s
¥i Orighngd « Filp Yilow - Proparty Pink - Inmats Gold « Agancy e
FOBBO-E 18 i o LR
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CASE NO, 1090602,

URANGE COUNTY

PRIORITY: ‘[ vEs

SANTA ANA, CALIPORNIA

i3 no
SANDRA HUTCHENS, SHREZF.CORONER IN FIELD SHOW.UP REpORT
OFENSE T ) LOCATION OF BECURRENCE
Demel 1404 ov% Q\,@&&m&@m) Drarr 97 Ca i
VICTIM UATE OF CCCURRENCE i ; SRID
C“W of Oragw ?‘"*’E‘ ia !wsc»w!.‘%:ﬂwfn Losmny AU |

™ Y] s

It is cequesied that you look st 20 individusl who Bas been wmporaily detatned by the Polics, This peison IRY 0¥ iy nof have
10 chimi N

corwaited the crime. R is just as & e

B

person from swspicion, as i i 1o ideatify the person whe

carsmitied the crime. You are under no obligstion o identify this person. The fact that the person by beag detaised, may be

hamsdeuffed, sested in 1 Police car, or sursounded by Police Officers should sot

i fally understand the sdme
3 ves [Ino

IRERDFICATION;

1 ] 1 cannot identify this individoal as the suspect,
| 1 con identify this individuat as the suspect.

-

ADDI YICTIM {

Tyes TRes TRE nea oae

SIGNATURE OF WITNESS:
WITNESSED BY OFFICER:

DAYE: I~tn-t

DATE/TIME: _jejodip [ 330 HE b,

LOCATION OF IN FIELD SHO' d

P e g0

AY LA
@9( {4 £23 Logroans Passa
DATE & TIME OF INFIELD SHOW-UP. _{ 6 40 ) 1770 (4425,

NAME AND DATE OF BIRTH OF PERSON VIEWED:

INVESTICATING QFFICERS I REPORTEDIBY

m&,%'z FIEY { ft-4 3

SHE 070 .1

T DATEGF REPORT

CCC-16-CD-02
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IN-FIELD SHOW-UP PROCEDURE

Even though proper In-Field Show-ups have been approved, a show-up, which ig impermissibly suggestive,
is gtill impermissible. To be sure your show-up identification will not be exeluded at triad ag unfair, follow
these guidelines.

i

2
3.
4

o

- Take adetailed deseription of the suspect from the witness befoce the witness sees the detained suspect.
- Read the Admonition Statement 1o the witness and have him sign the Admonition pust of the report.

Transport the witness (o the detained suspect’s location,

. Do not tell the witess any incririnating facts sbout the circumstances of the detesition, such as ~ “We

caught him running away”, “He had your pursa in his car”, ele.

- Do not offer any persona! opinions about whether the detaines i, or i3 not, the perpetrator,
. If safety permits, reduce the inherent suggestiveness by displaying the detainee outside the police car or

without handeufls,

- If you have two or more witnesses, separate them before the show-up viewing, so they will be giving

their independent apinion on the identification,

. Display the detaines to the wimess,

9. Wpossible, record the withess’ exact words, such as, “That’s him”, “1 think it's him", “I'm sure that's the

10.

1
12
13,

14,
{3

17

.

auy
Have the witness complete the identification and additional comments sections and sign and dale the
report,

The officer who witnessed the signature shall record the date and time of it.

Interview the witness about whether the pect changed his clothing to disguise his appesrance.

Display the weapon, vehicle or any stolen property o the witness for identification and record the
witnesa' comments,

The officer shell complete ihe rest of the In-Field Show-Up repor,

After the In-Field Show-Up, transport the witness back to his original location.

- Be specific about your articulable suspicion to have detained the suspect for the show-up. Instesd of

saying, “He fit the description™, say, “He was 2 white male in his twenties with dark hair, weaging blue
coveralls, ns described in the dispatch or brosdeast, and he was approximately ¥4 mile away from the
scene and within fifteen minutes of the crime.

Book the original In-Field Show-Up report as evidence, snd attach copies of it to your report.

Item #12

CCC-16-CD-02
Exhibit 4
Page 54 of 108



03/22/10

Page 55

ORIGINAL  or _incotson

SHERIFF'S DEPARTMENT, ORANGE COUNTY
Santa Ana, Calfomia

TO: Sandra Hutchens, Sherdf.-Coroner OROER OF ARREST

By
PECPLE OF THE STATE OF CALIFORNIA PRIVATE PERSON

V&

You are hereby requested to take intg custody the above named defendant who | have arrgstad, for
the cornmisslon of a public offsnss in my presence, under authority of the Penal Code of the State of
Cafifornia,

L will further, In the interast of Justica, appear ot the Depariment of the Sheriff iy and for Crange
County when summoned by Sherlff Investigators 1o swear to a complaint against sald defendant, and will
appear as 3 wilhess for the psople in any subsequent action when my prasence s necessary to the
prosecution of said defandant.

I understand that having started these proceedings, | must follow through as above stated, and if |
da not, | may bs brought Into Court by process so that the case may be properly disposed of,

Date -0 Time 1325

Wilnessed: B ﬁ " M . Deputy
. 77 ’
/

Witnessad: ) A . Deputy

PAT 7

Item #12
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o Dane Point

Page 56

Item #12

I,?.
i

4 PR NAR
a:m.‘mnd Re

IRIETHOD USE

LSE]

. AFPA
To trespus:
i, URAGUE OR UNUSUAUACTIONS BV SUS

27 TOTAL

UESTOLEN
3

sHimbed over fence

(8] VEAR, WAKE, B

er, iruck, black, C'\"

LGRLLIC, RO, ARD ANY OTHER IBENTIEYING BARKS

NAKE

B4

HT, W

HAIR
bbxai(‘NﬁL WITNESHES AND SUGFEC

GUAN,

WMisC

Rt

PORT BY
Deputy E. Olive

e
Men
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SANDRA HUTCHENRS, 8

(8}
PC 34

ana Point

Page 57

Item #12

See Box 14

12, BUSINEES AL

14 FHM NAME OF

Public Entity

CRIMES AG

|
| Pul

Ty
blic par

ENTRY

M

CANG L

N DR

fLUNUSUAL ACTICNS 8Y SUSPECT

FUSED BY SUSREST
d Ranger, tr

ERXpEAE

SO

W

HRIF

32 DETAI

QUAN

VALUE T
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SHERIFF'S DEPARTMENT 77
ORANGE COUN
SANTA ANA, CALIFOR

SANDRA HUTCHENS, SHERIFF-CORONER

&{i ENT

—34

NiA
REPORT CONTINUATION

Petails:

Qn Friday, 08-28-09, at A;wpm‘{‘m
to the “Headlands Reserve” consiruction

ton }(»7;1 and [ were initially di hed
whin Dana Point ¢

g & fon a prior incident of vandalisn to the site
s the construction manager for the dm clopment project.

he started o drive around (o check the site as shes
o the site Zsﬂd were next to the restrooms”

2 his work day. He
showed Dmuw Mende

id the two males had apparently climbed over from outside the fence and into the
souid be ot ted ‘ihdt the site is surrounded by wro upht i iron fenein
: 18, warning against tresy

The fence was

, were affixed and very visible on
zal of approximate by thirty feet

ree feet in signs. The signs had a white

restreom a
approximately
the cutside of the fence in zhc res b) £hL restrooms. The s
from each other. The signs were approximately two feet by 111
background with blue letters SERREER Aid hoth males climbed sut of the fence upon re ng that be was

going to confront them. He explained that the males dis sappeared from his view as they ran westbound along
the beach sand. It should be noted that the ocean is on the south side of th he de

dopment.

il idescribed the males (0 be in their twenties. One had brown hair and ihe other had hlonde
hair, Both were wearing shorts and “flip-flops”.

Atapproximately 0705 hours, Deputy Mendoza and | were re- dispatched by the pedestrian bench

t Selva and Dena Strand. Sheriff's Dispatch advised Iizam“'as detaining one of the male
trespassers from eartier.

Deputy Mendoza was already at ihc scene and a male was seated on the curb, The male was
identified by his California lcense aedl i :

: (03-11-88 B d 1 male, identified as
mm 7-04-63), were smmjmg ne u‘;y SRR G s one of the (e espassers from

carlier.

BRI vehicle, 2005 Ford Ranger pick-up truck, was in the middle of the street. 1t had CL E‘fu‘.xiﬂ,.
plate 7V 14762, Deputy Mendoza would later row the vehicle under rmmmw CVC 2265 1{h)-Drive

Arrested. It was towed from the scene v A.C. Towing (180 Calle Tg glesia, San Clomente-phone ¢ 9&4 452
3805). See aftached copy of CHP-180 form.

[ found out from: SR, (AR o
with “Headlands”. B said that he worked for

it of the
Valley Cr

1y worles wr
rased out of Santa

aintenance staff whi
st Landscape

R’E 8%

Deputy B,
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o IneCustody

SANDRA HUTCHENS, SHE REPORT CONTINUATION

[tried to speak
but his swimming trunks.

wnd he emitied bad body odor, He was wearing nothing

T

1o foeus his eyes on me ag 1
L His alternated back and forth from
uf matters which did not wml« - There were times when he
ded to handeuif ! ted scaved ing that [
him. He tried to slide aw ay from me omplied

nd I placed hin he

{c <:<;> dd not
spoke to him. His demeanor altemated from %“'1‘5’ calm to agita

talking fastto slow
¢ ed very hard, |
wis goir
after b

£

anls
3acK

1 the (Dana Strand Beee! f1) public
ot and standing just outside the

ng

2
VeI sszzid, “HY” to him.

d a5 he was walking northibound on #

B|EER ooked thie

tie inside of the same fence lne, he saw three or four
h the (chicken-wire type) fence to see what was

it on one hand and bie then threw the plant over the ferice
old him, “I b @i

t form the parking lot en dmw away from the
parking iot and ou‘ m %elw ‘E zhm net ch lﬂn, supervisor and went huuk o work.

tld me i}\apﬂllcd out seven pla Hed “Star Jasmine” and three plants calles
{similar to) “Raphalytus szid that it would cost five hundred dollars to replace the plants plus
labor. GHEEERy said thet even though the parking lot belonged to the Count y of Orange, the “Headlands” was
responsitle for maintaining the lot including the planters,

W, 0 d that he was potified by B supervisor Wi sthat someone was pulling out
mm‘d he immediately responded and he s NM ?ﬁe p :destrian beach access. He said

i and sy (wmamoml; i “”E! 1@} MLC l}x plmt‘ Py a billionaire. TU replace

p }am‘

and h
a5 evidence.

SRR, oaid he wanicdBEEEEEE oS cr'LLd for ‘hc mespassi “}g m Wned a citizen’s
in my presence o ha &e“m:stad fort

s WA
i

y Mendoza’s unit. { told him that e

ghts. Trepeatedly attempted to read i
e just grinned and looked away from me.

o« veading the advisement. As a precauntionary, Prp :‘/f{; Stad
¢ check SEEEER. 1o cnsure he weas not hiaving ey ,uvc;:/
T BY CATE OF BE
vty B Oliva # 391

E3QF 3

Item #12
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stody

ical problem. The Fire Department personed responded and they deemed tha SRR did not require
geney medical treatment, )

tiat Ineeded 1 mov x‘i;n 0 ;:‘:" {%zm“* sz'if } e e*mmlfv aske
sunit, He stiffenced his
but bie pu?!cd away fr

¥ 1o Jump out of the unit, Ip
" Trequested over my [a&h

to step out of
n to
:m [BF } m\m ifhé: was going o kick
" lev

rom me and

.
to voluntarily comp{y 0 siep o
complied.

mit Trish responded dnd stood Pw W
uty Mendoza’s unit and into min

T

e | convinced
Gsubscouently

Dinitially transporied o the I
transported him to the Orange County Jail in

1 Point City Hall to 511 out his booking forms and from there
ata Ana.

In au unrelated incident, Deputy Macias tra hsparted another arestee w

who appeared to have mental
sroblems, For safety reasons, we followed ane znat her to the jail
It ? J

SINCE our arrestees were potentially volatile.

The trs ortation to the jail was without incident but I notified the jail staff that Deputy Macias and
[were bringing in potentially combative arrestecs. Several ueputuﬁ and two sergeants met us outside the
sally port door of the arrestee intake srea. Afier the medical fria ze procedure, EHEEERR be came
uncooperative and he refused to walk willingly with the jail staff. He curled his body to resist and he started
to seream. Deputies pla in 2 holding cell ay a hor:king hold because of his behavior. Tt took
several deputies o control WAL he Jail staft recorded the incident with & video camera.

sed

Dieputy Maci
accurring with

" arrestee became agitated and also resisted deputies after witnessing whit was
£ lhe arresiee was placed in another holding cell as a booking hold.

was charged with CPC 602 8(a)-Trespa
{1}-Resisting and Delaying.

24(by (1)-Vandalism, and CPC 148(a)

I did not attempt to have TEEEE -hecked for being under the influenes of drigs by a D.RE. (diug
snition expert) becavise of his potentially assaultive behavior,

GATING O

| Mendoza / Olive

8728/09
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Sheriff-Corener ORDER OF ARREST
s i e - o i’a
PEOPLE OF THE STATE OF CALIFORNIA . PRSV!\'TE‘.\;

LEON

ake into o

You are hereby reques

the commission of a public offense in my presence, under authorty of the Penal Code of the State
N

salifornia,

Lwill further, in the interest of Jusiice

Counly when summoned by Sheriff Investiga

1S 10 swear tu a complaint against said defendant, and will

appear as a witness for the people in any subsequent action when my presence is necessary to the

prosecution of said de

dant.

&

., | must foilow through as above siate ,ang 41

2 ray be properly disposed of.

Date 8;,/;.~a“’ /:3 < Time & TUQ AL

LU , Deputy / TS ver

CCC-16-CD-02
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Item #12

( PC l% (a)(1} - Resisting / Delaying

COMMITIED
m]va f ”ma Strand, Dana Point

VIOTIA
salifornia

S GUCUFATION

AGE

1 SEX 7AVFE
Public Entity { Public sueet
] | CRIVES AGAINST PROPERTY 5. POIN ENTRY FHIMES AGAINST PERSONS

20 METHOD USED

24, EXACT WORDS bt

.

. WHERE W

TIME OF GFF

0 BY

25 FORC

iR RETHOD USER

AFPARENT 8A0TIVE .~

TYPE PROPERTY TA

- TOTALVALUE STOLEN

28 UHBEQUE CR UNUSUAL AGTIC

9. VEHIGL BY SUE i€
005, Ford Ranger, fruc

ANCANY CTHERIOENTY

YING MARKS

WATHES R RES
{0 Deputy 1. Mendoza

w03 izxa'

ol:] HY WY,

22 DEYAILE F O

KEN, LEST A

TIONAL WITNESSES AND S

Guan,

MISC. DESCRIPTION VALUE
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TG AL PE
HIBHWAY PATROL

FERE NG

J e /@/Zﬁ

DATE | THIE DiEPATHN HOTIFIED {k
:

Pt S ic, 227

MODEL IL{)»)Y TY i‘ OLOR

ARJGRE | [l | B nf“
e et AN E bR ue
WAV Kivi
ER -

eaTE,

\ andg

M STORER {7} sapoURDED RELEASED [ VRECOVERED - VEMICLE | COMPONENT
TOWARGE § §TORAGE DONTTRN (NAYE, ADOREES, FHIONE STCRAGE AUTHORITY J REGSONT
AL C Povitdds 18O 24 St 12208/ )
Todks 101 STQRED AT -l i ~ L switaneoy
fa% 36/{6(} - "g ‘5’”0 ' ?“z Mua Dlaes Tlose |
CONDINON ves Mo b TENs YES | O FERS T o | yes | Ho wEMS 1 Pyes || TREELWMEELY |
3¢ | SEAT (FRONT) X b4 CAMPER 17K eeeveronT |
K SEAT (REARY ' AT IGENERATOR | . 7 3( RIGHT FRONT i
R Y FATTERY. . i B CEFTREAR.. .. ..
¥ | TapEbrek [4 57 | fonen L
¥ s EaN IES i
V THERRADIO | ba Y ¥ !
A ormionwer 1o |7 Jwesa va ) 1 T eesofh vaes |
e o{J e ;mcsm' i rL_}AGEﬁ,:YHN[3 73 2zem03 w0 ’ é/g};@wﬁﬁfgﬂm&fpﬁjmg‘»j ! /%',ﬂtl&r)’ § E‘%Em}m //
& P }“ 3 7 f«‘/ P d

“HAAE OF PERSUN f AGENCY AUTHORIZING RELEASE [0, HO. iDATE CERTIFIGATION, |, THE UNEH D0 ¥ . ("
! jaurs 0 AND ENTITLER Y 2 POSIESSION :3; THE ABOVE BE 13 VEHICLE.
i

1O TAKING POS!

131(;»4;\7.;&}1 OF PE

EMBEZZLED VEMICLE [T PLATE(S) REPDRT

("] STOLEN VEWICLE | COMPONENT

PNAIE CF REPORTING PARTY (RP) !URIW,R LADEMSE PO, TSTATE

BATE ¢ TWE OF DCCURAENCE

OF 2% o ﬁ TELEPHONE OF R

8 }

g:‘-}'\?Né\'z URE OF PERSIN M,".K[N(; REPORY

LIS PROPERTY, TOOLS SAAGE, ARICSTS] f)”(‘j/{}!( 7 ({‘:}?2 5]’00 z 76 S
’A’M%STca‘t'*fmvﬁm i DEY Hb 256 7|0ARGDITWPE? jUALUE S
,L‘ ves hO(‘? ‘ Wivd ! ,&/j{,’wﬁn A [Jves b (N ADING AT TACHE

o

2,%4'% PIINE g
P SEITET i PG o7l b T Ttaer & fod (O T

g/ﬁ/r,g./,{,g' W ADLI RS PO T £k
el gl (LA AN AES ‘

LEFT S!DE

f% 2367 L

€185 255
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GRAFE T

Page 65

SHERIFF'S DEPARTMENT
OR}”*NC COUNTY
SANTA ANA, CALIFORNIA

Iltem #12

2. Case No.
C)(‘? - ‘ C:)C'}

’l Za. Citation Mo,

D52

Priotty: [ Yes D Ne
SANORA HUTCHENS, SHERIFF-CORONER

SITTED
U152 Doye Stgew

e

Y

Drow

D229
(SIRE Y

BEHIGING

CRESS-PHONE

WIS C\;M\:“(Y 43

s
O _;\csw BT Q'\‘”ﬁ;l DRSS T LY
CRINE S AGAINST CHIMES AGAINST PERSONS
18 POINT OF \
ENTRY }\3} o
5 TRETRUMERT OF DEANE USED S GITERER
< g
Seeed Lhodv
6 METROD USES g
FOFFEGSED 7 Tm—— ]
‘i?)n Fﬂc‘bw {“sLK -
; 7 THFTTOTAL VALUE BYGTEN
- \\Ju\ 3 s
28 i AL ACTIONS BY €57
e O vl %Vr’n\f Qm\ﬂtﬁ vumtl
T5VERCLE DSED By SUBPE T YEAR. MAKE. BOOY TYEE TOLOR, TIE. MO AND ARY GTHEY
[
s} U AT
B VTN 8 FUH RESIDE NCEBUSINDGSE ADDRESS-PHONE
¢ kuawn
R e R, Joermnatens
(2}
R !
,,[;,w . e OO SN
T(3) (F ARRESTED, NAME, AD 3 NBR
(1) Unknown .
: - " | BKG. NBR
] )
L
S , " .
NAME ADURESS SEX  RACE DOB 1y WY WAIR EYES
A2, DETAILS OF OFFENSE EY “E COLLECTED, GESCRIPTION ANE VALUE OF PR N, LIST ADDITIONAL WITNESSES AND SUSPECTS
GHIAN RRTIECE EERIALNO TOBEL 7 WSS GEEERIPTION ELTE
o
> fetst . YOy ety Tue X ML u owaniie s
DermaseT 2% ! . >N < E
|
A/L }
i

I 24 UATE OF REPURT

401

-4

P35 APEROVED

; 54;7( C//(){A/)M'X{\)

%

FAGE 1 0%

’9‘\3 a. Ve y ’wi,.v”‘/
17 !

14
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. 1L oORES TO T et Vo ord T
SHERIFF'S
OIRA
SANTA

S SANDRA BUTCHENS, &

REFORT CONTINUATION

Werestwz

™~ Sy Y ey - : o
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1o Copies Yol Dana Point

Prinrity: Qui Yes E\:ﬂ No
SARDRA HUTCHENS, SHERIFF-CORONER

Page 67

Item #12

ORIGINAL

SHERIFF'S

DEPARTMENT
ORANGE COUNTY

SANTA ANA, CALIFORNIA

HYE
» 594 Vandaliam

SwWHEIRE COMMITTED

2. Case No, (1971

2, Cation No,

e St

INTVIAL CRIME REPORT

WA COMMIITED

Uand 1300k

Hedland's Reserve, PCH @

Selva DP, 92629

4,

7-22-09 at ahout 120
o e

5

7 ODATETIME REPORTED

DB

2 GUENESS AT 33 CONTACT T ahiHESE

#4 0900-1700 #9

wE 7 § AOCREES PHERE o

Hedland's Reserve LLC 58-8800

B VICTRE GECUPATION  RACE ™ EEX RGE T IR B RS CRECCATION WHERE BFFINSE WAS COMMIFIES

Construction Site

s CRINES AGAINST PROPERTY CRIMEE AGAINST PERGONG

e 1B POINT OF L ONEAPON OR
Ry Opened pate MEANS USED
o T8 INETRUMENT OR $AEAMS USED 23, VIGTIM'G AUTIVITY AT TIME OF GFFENSE
wit t Spray paint
DY TE RETHOD USED - - 05 USED 5Y SRR
tE Sprayed paint on the concrete
&1 2L WHERE WERE OCCUPANTS AT TIME GF OFFERNSE? W METHOD USED

i Away
02 APPARENT MOTIVE - 77 TOTAL VAL
&1 To defuce property - none 50.00
&} B UNGQUE OF UKUSUAL ACTIONS 8Y
w Vandalized a construction site
% 78, HOLE USED BY SUSPELT(S) YEAR MAKE BODY TYFE COLDH G, NOL AND ANY OTHER IENTIFYING MARKS
& | Unknown

30, WATHESSES U8 RESIDENCEE!

1) Unkuown

ES5 ADDRESS-PHONE

@ B -
31 GUSPECT(S) (IF ARRESTED, NAME, ADDRESS. AND BOOKING NUMBER) | BKG, HaR,
{1y Unknown
BKG. HBR.
{23
{ BXG. R
(&Y
NAME ADORESS SEX HACE 008 HT, wr, HAIR FYES

F2. DETALR OF OFFEN

«

EVIDENCE COLLECTED, DESCRIPTION AND VALUE OF PHROPERTY TAKEN. LIST AUDITIONAL WITRESSES

AND BUSPECTS

QUAN. ARTY

BRAND

Jeading toward the beach

graffi

Damage: unknown seribbling (graffiti) on concrete area of const

Betails: On 7-24-09 at about 0900 hours, | responded 16 the Headi
a vandalisim report. § met with Construction Foreman

TRIAL 8O,

WO, NG

Approximately seven broken spankler heads 1o grass area on construction site

WS, DESCRIPTION
sction site, at the bottom of the stairs

and’s Reserve construction site regarding
: w He told me someone sprayed
On g concrete arca at the bottom of the stairs that Jead (o the beach GBS 150 (101d me somecne

VALUE

33 INVESTIGATING OFFICERS REPORY BY

Deputy B

] 34 DATE GF REPORT

as #873 7724709

BN K\F‘F‘HD‘JY/'FJ

PAGE Y OF 2

f‘V' zéci{f Ji(aA,g'l.z,m, ',)
‘ /7
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Page 68 Item #12

NQ_Q")/I 36043
SHERIFF'S DEPARTMENT ST
ORANGE COUNTY
SANTA ANA, CALIFORNIA

B

SANLIRA HUTCHENS, SHERIFF-CORONER REPORT CONTINUATION
RS AT

broke: some sprinkler heads 1o o grassy arca (by Selva and PCH) within the constniction s xRS -
he took a photograph of the graffit prior 1 having it removed. He showed me the picture of the graffisi but
neither one of us were able 1o decipher the gralfiti, old me the sprinkler heads had bee replaced
prior wmy amival He said he would email a photo of the praffisi 1o the case inveslipator, % told me
be needed a case number for this | cident to be reimbursed for damage.

I provided him with 2 husiness card and case number for thig soident. ¥ did noy request the Sheriffs
identification bureau respond (e coliect any physical evidence

S A R
S RVESTIGATNG BFFE REPORY BY o BATE (7 h“«m;»itf( A&gniﬁ L7 ) VJ/« ’}
Deputy E. Macias #873 | 7/24/09 Cosded (0 et

CCC-16-CD-02
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Dana Point

. . i
T SHERIFF'S DEPARTMENT ! 2a. Citation No,
, ORANGE COUNTY ?
ooty ] Yes X Ne SANTA ANA, CALIFORNIA
) ﬁgNnRA HUTCHENS, SHERIFF.-CORONER L INITIAL CRIME REPORT
= i HE COMMITIED
1 The't %c:»&mn Wed. 422+ G
AR TOATRED DATE VA
Selva Ku / Dana Strand Rd,

Rd./ Beach

08 e —
14 13 CUNTACT TRAE AL - o

e -

H

16 AGE !

T oseemed Tie H

Loafll 1T : m:xvu R

y CRIMES AGAINST PROPERTYIS. POINTOF  EnTiy  Selva |, o AP O REUNS

d2

15 INSTRUMENT OR MEANS L
Hands

MR HOD USED

Damaged/ Stole

T AERE W
l Inknown

QUCUPANTS AT TIME C

ERT MOTIVE -

28
None

SSRGS R
&1 Unlmown

OR, LG NO L AND ANY DTRER IDENTIYING MARKS

30, WY

USINESS ADORES

B
3 s Ty
| BRGONB
| BRGNEH
@ L
| BKG. NER.
%
NAM RACE nen
32 DETAILS OF GFF FUVIDENCE COLLECTED, DESCRI g RRER TR ADDT .
GUAN. ART BRAND (S TN HEET G
5000 Plus

Damages : 6 Sprinklers

Bird

Rain

Gear driven fixe
with pipes and re

$600.00

bar,

5INVESTIGATING OFFICERS

Deputy J. Pelayo

34 a5

Item #12
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SHERIFF'S DEPARTMENT
GRANGE COUN
INDRA HUTCHENS, SHERIFF-CORONER

-

Un Thursday 4-23-09 at 1145 hours, I cor
Headlands Project construction site m

south Selva pedestrian beach access ¢
id 30 sprinkler heads wit

at the

: prnkler system along the
sours and Thurs. 4 09 05 W0OUTS,
ed. Out of those 30, abour 24
ected area and had the

5 were screwed off and ok piciures of the af

ied from the mud runoff,
:d prosecution for the damages and the loss. [ eave him a business card with this report

nmber.
Hater booked the dise with photos and affected area sketch map into Sherif

5 evidence,

REPOTT Y | AFPROVED
i

Deputy 1. Pelayo

CCC-16-CD-02
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Page 71 Iltem #12

* .o

=<
1. Gopies To: Dana Point FNTVELNIR T A D | 2. case No. 09029451
' \iatil] ‘HL L %
. SHERIFF'S DEPARTMENT [ Citation tio.
ORANGE COUNTY L
e Priority: [‘l Yes [>< MO SANTA /‘*'\U& CALIFORNIA
A HUTCHENS, SHERIFF-CORONER ) INITIAL CRIME REFORT
| K L}f : |
{ : ! . |
!@Nmtewater Dana Point CA 82629 ‘z 4 E
g, INFORMANT B T8 A6
| Same as
DoB
9-1

rioncetl (7 4) 4489835

RN ] 15 BUSINESS ADDHT f:\,mm&,

76T GCCUPATION RACE 7 NPE OF PREMISEES OR LERE CFFERSE WAS COMMITTED
Contractor W ! Residential Area- C my\%mumn area
" TRIES ABAINGT PROPERTY i CRIMES AGANGT PLASONS
u 48, POINTOF I 22 WEA OR
8 entry  Unknown o MEANS DSED
%5:‘ . FNSTRUMENT OR MEANS USLD 23 VICTINS AL TY AY TR OF OFFENSE
wihs iknown
23‘:) TRACTHOD USEDR 24, EXACTWORDS ( 3 £ 5Y Sk
271 Broken window
A% |77 WHERE WERE OCCLUPARTS AT THAE OF CFFENSE?
<1 Off site
2 Y TATPARINT ROTIVE < TYFE PROFERTY TAKER VI TOTALVATDE BTGEN
Az2 ) Damage “mpum $200.00
w5 |78 URIGHE GR ORUSUAL ACTIONS BY SUSt ECTE
it ] Unknown s eptered home under construction and broke a window that was not installed
72: THETEHIGLE T CTS) YEAR, Mrs!‘.}_: BHDY IYPL, COLOR LIC NG ARD ANY OF HER IDENTIFYING MARKS
& 1 Unknown
a0, WITKESSES 8 RE SIDENCEBUSINESS ADDR ANE ' R ‘

:
,,,,,,,,,,,,, PN ‘y.,,. L
1

BKEG, HBR

§ o8I HBE

“ BKG. NBR.

RAME ADORESY SEX FACE .85

32 DETAILS OF GFFE

Y Wi HAR  EYES

EVIDENCE GOLLEGTED, DESCRIPTIIN ARD YALUE OF PROPERTY TAKEN, UBT ADDITIONAL WITHESSES AND SUSPECTS

FUAN ARTICLE TUERARG FIAL WO WMODEL HE. RAGE BESCRIPTION URLUE
Damage: (1) oval shaped window with wood {rarme broken estimated value at $200.00

GATING DFFICERS TTREFGRT BY
M. Johinson #1546 i

%W —

i
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; {
Dana Poinl i‘ 2 oagewg, BO-029451
SHERIFF'S DEPARTMENT
ORANGE COUNTY
SARNTA ANA, CALIFORMIA

SANDRA HUTCHENS, SHERIFF.-CORONER REPORT CONTINUATION

On Monday 2-16-09 1 was working pauel in the City of Dana Point. Al

yuit 1000 hours 1 was sent

eference 4 p vandalism report. 1 arrived at about 1015 hours and contacted the victim

¢ the residence

told me that someenc entered this residence that is under

construction and broke a window.

told me that his construction crew had been al the residence on Saturday. The window that was
bonds

broken had not vet been installed and was lying on a stack of dry wall in the main fiving arca of the first floor

of th

residence. The windosw had been broken. No object was located that could have broken the window.

No other damage was noted. Plauche estimated the replacernent cost of the window at $200.00.

This residence is still in the faming portion of construction. Some of the windows had been installed. There

s noted. No evidenee was

is an R foot chain link fence surrounding the construction site. No forced entry v

L lozated at the scene.

Toav a business card with this case number for his reference.

=

- E SETRVEETIGA TG D BERS REFOHT 8Y DATE GF REPORT —
{ M. Johnson #1546 2716/0%

CAGE20F
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. LOPIEE TO. - . | 'x;\l
" Diand Folnt T‘% T i
L,r 54\;}% [S{‘:ﬁ % NA)% ) L2 case o 09/02945)
‘ SHERIFF'S DEPARTMENT
o, ORAHGE COLUNTY
P SANTA AHA, CALIFURNIA
N7 {1 e 3
{3 ne 4 IR OINTTAL-ORAINAL
8. I3 FDLLOWAHY CRIBINAL
8. O CONTINUATION RESORT 6O,
SANDRA HUTCHENS, SHERIFF-CORONER FOLLOW-UP REPORT
7. OFFENSE B, LOURTHIN GF © CE
Inforn , selva / Dana Strand - Dana Point
¥ 5 CCEOCEORRENCE 1
Dep. I Pelayo #3716 Sal.2-14-09 1400/ Tue 2-17-09 6700] 971
12 DETALS OF OFFENG
On Tuesday hed 1o the Headlands Project ot Selva R, and Dana
Strand. I contacted ort the
day prior (DR# (9/0:
stimated the damages to the fixtures at about
o report DR 09029451,

- APPROVELD A
WIVESTIGATING QFFIC! ] PO 7 j(i_“ ]

| Y R A e e
FOBRN 1043 RAMSE 1 OF 1
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Item #12

« ¥
.
1. Coples To Dana Point CNERTS 2 ass o 000077104
2 ‘X, ”ré g.( hﬂ ﬂ\if{‘“ Ii fo ROTSE DL U U
o Aot -

SHERIFF'S DEPARTMENT
ORANGE COUNTY

priority: L] ves 4] o SANTA ANA, CALIFORNIA

RIFF-CORONER

SANORA HUTCHENS, &

4 SOk
(1}~ Vandalism Between 12-21- {}f’/
PTTED 6 GRID } 7LATE.
cean Ymm Lane, Dana Point 92629 Rl

ot

CONTACT 74

HiJH
o, Dana b

Coint Y2629 (9403485-1135

s trait through 1

us:, SHTGCATION VATERE GITERSE WAS COMMTTTED
{eadlands construction project

SRIMED AGAINST PROPERTY

THOPCENTY OF 72 Wt
entry  Beach Access Trail
FAENT OR MEAN

APGN OR

CRIFES AGAIRST PERSONS

R cd Apm_y p”{mi

05 USEL HY BUER

FORCE OR BETHOD UBED
Uniknown

28, APPARENT MOTWE - TYPE
> propenty

PROPERTY T4

58, URIGUE SR UNUSUAL AE
None

BY SUSHECTISS

o VEHICE USED BY SUSFECTS)
Ugnknown

YEAF RA

TYHE, COLOR,

ARY DTHE

CRADENTIFY NG MARKS

4

at Strands Beach parking fot.

30, WITHE GGES FUf HEBIDENCE/BUSINESS ADDHESS PHONE R
(1) Unknewn E I
w
- e e e
® . v e
@ w o
31 SUSPECT(S) (F ARRESTED, NAWE, ALDRESS, AND BOUKING MUMBET) BRG. R
{1y Unknown
i BKG, NBR.
{2} —
HKG. HER,
&) .
NAME ADDRESS SEX HACE LoR £ WY, HAIR
37, DETARLS OF OFFENSE! DADENCE COLLECTED, DESCGRIPTION AND VALUE OF PROPERTY TAKEN, LIST ADGITIONAL WITNESSES AND SUSPECTS
OUAN, ARTIGLE SERIAL NO, MOGEL WO, G GORIPTION VALUE
Damages: 1-“CGreed” \\IE{ILH mth red spray paint on two stay on tail signs, $300.00
2-“Rocks go home™ and “Beat it spongers” written with grey crayon on trail $75.00
Concrete foor near entrance from Selva,
3-“Greed” written with red spray paint on trail concrete floor. $75.00

Strand” written one time with red spray paint onto green screen of fencing

$50.00

TRNESTIGATHG GFFICERS

REPORY BY

Deputy J. Pelayo #3716

(;N’}FP}&:VE‘E

T A oot

PAG

U
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Page 75

Item #12

1
Da z oasE Ne, 097003104
SHERIFF'S DEPARTMENT
2 UNTY
“ SANTA ANA, CALIFORMIA

SANDRA HUTCHENS, SHERIFF-CORONER REPORT CONTINUATION

On Tuesday 1-6-09 at 0850 hours, 1 was dispatched to the He aject area st @B cean Front Rd.
reference a vandalism, | contacted assistant project manager L owho said she needed a
police yeport for a vandalism that was brought to her attention b with Dana Point City Code
Enforcement. A citizen notified the Graifiti Hot-Line of the incident and sponded 1o the area and
ook pictures.

1 saw the picures and walked through the affected fﬂ(.d which was the Headlands Project beach acce
trail off of Selva Foa‘l 1 saw on the concrete floor near the beginning of the trail “Rocks po Home” and

‘ii at it Spongers” written with grey crayon. | saw “Greed” writien with red spray paint on fwo “Stay on
i1” signs and on the concrete trail floor. also saw “Strand” written with red spray paint onto the groen
en of the fence surrounding one side of Strands ez farking ot
i d prosecution for the vandalism. 1 gave her o busine & with this veport number
ad she said the informant for the graffid was a who left a message onthe

i uonmuad Yord on Wed. 1-7-08 and she said she walks the beach access trail frequently. There was no

praffiti when she walked on the trail on Sunday 12-21-08 at shout 1000 hours. When she returned o the trail
08 at about 100 hours, she noticed the red graffiti
T submitted the pictures to investigations at the Aliso Viejo sub-station for evidence
/
R ETERTNG TFFIRERS REPGIT BATE OF REPORT EROES T
% Deputy J Pelayo #3716 | 1/6/09 (7)'; 2 ?{w?”"fi |

PAGE 2 GF 2

%
[
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=, Please complele and return this Restitution Questionnaire by 10/30/2008
¢ receipts, or estimates for necessary repairs.or services. 1f you are

Item #12

HARBOR JUSTICE CENTER/ LAGUNA NIGUEL
30143 CROWN VALLEY PARKWAY i\ . Yy
LAGUNANIGUEL, CA 92877 Ul e
948-248-5037

HEZADLANDS
24849 DEL PRADO

CASE NUMBER: 0BSM02679

- DEFENDANT: _ {8 '
ATTN: THOMAS ARCONTI o INCIDENT DATE: 07/30/2008

DANAPOINT, CA 92628

POLICE REPORT NO: 08-144304

DA HEADLANDS RE:

indicate here if there is nodoss ____, or here if you do not desire restitution o

| an application with the Califérmia Victim Compensation and Government Cla
claim number,

To forego completing this.questionnaire on the reverse side, please sign and date, and return to the
i address shown above, Thank you. Sign: Date:

As part of.a probation order, the Courtordered the above named defendant (o our depanment to pay restitution.
The police report indicates you were a victim:in this case. You may be eligible to receive reimbursement for your
Inss. through restitution. i so, our office will forward the defendant’

or cashier's checks. The defendant may make monthly payments ¢

payments o you in the form of money orders
sring the term of hisfher probation,

. You must enciose coples of bils,
zeking relmbursement for future repairs, you
must oblain and provide our office with three estimates for each repair. If you request restitution for rmedical
services, your doctor must provide written verification that the reaiment was refated to the orime. If you are
requesting restitution for lost wages, your employer must provide written verification, on company letterhead,
stating how many daysyou missed and the amount of your lost earnings (netloss). in addition, you must provide
us with a copy of your. mogtrecent pay-siub: Please provide compl

guestionnaire, even If no claim is, or wil be, filed. Qur office
docurment of loss.

answers irvthe insurance porfion ol the
will relain your completed questionnaire as an official

You may elect to procesd civilly end seek the assistance of an allorney, or you may wish 1o sontaet your local
small claims courl. If you receive collection from a civil judgement, you cannot re-collect ihrough Vietim Witness
Assistance Program,

Please respond by the date listed above 1o ensure that your stalement is fully ::onsideyed by our dapammem and
the Court. Include the defendani's name and case number on all correspondence. It is in your best interest o
notify us of any malling address changes.

Restitution Department

SUE R L
VICTIMAWITNESS ASSISTANGE PROGRAM \{s”‘“ b t%&f@ig‘i‘zéfié 422455
|
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Page 77 Iltem #12

et VICTIMWITHNESS ASSISTANCE PROGRAM Bite
’ % & HARBOR JUSTICE CENTER/ LAGUNA NIGUEL
wngiiemamst b 30143 CROWN VALLEY PARKWAY
SRR

{

{

\

LAGUNA MIGUEL, CA 92677
949-249-5037

T)éfemiant;E’faCS*iAR\' ASBURY Case Number: 088MOZETH

hone

RESTITUTION QUESTIONNAIRE
Victim's Mame ) Home Fhone:
Address Work Phane:
Zip Other Phone:

Note; You may atiach addional pages if needed:

LIST ALL BILLS INCLUDED (altach a copy of sach)

Bill From: Fhone

Amount$
Explanation T mmmmmmmmemmeseessen e -
fusiness FPhone Amount $
Explanation e
Business Fhone Amount §
Exslanation .

LIST ALL BILLB INCLUDED (attach 3 estimates for each repair)
Explanation

Business Phone Amount §
Businaess Fhone Amount §
Business Phone Arournt $

YOUR INSURANCE INFORMATION:
Insurance Company
NJame on claim Claim #
_— Address
nount of cleim presented? Amount Insurance Company paid?
Name of Aduster___ Checkhere if you are not going to present a claim to your insu

Policy #
your deductible §

OTHER INSURANCE INFORMATION:
Please list any other insurance conpamés \,Gd are in contact with as a result of the crime.
insurance Company e Policy #
Name on claim Claim # your deductble$
Phong Address

Amount Insurance Company paid?_

VICTIM COMPENSATION AND GOVERNMENT CLAIMS BOARD INFORMATION:
Have you filed a Crime Victim Compensation Claim? MNo

Yes
If yes, what is the claim number? _
CIVIL ACTION INFORMATION:
Do you have a civil action pending? _ Have you received a setlement? - Amount LI -
TOTAL LOSS

e state your lotal out-of-pocketloss $
on {You may add pages 1 needsd):

. and explain below how you arrivad at this figure.

“THE FOREGOING INFORMATION IS TRUE AND CORRECT TO THE BEST OF MY KNOWLEDGE.

CBIGNED: L EEE : DATE:

CCC-16-CD-02
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Item #12

We have people daily trving 1o enter the Headlands property just 1o
landscaping, and views. Ifit wasn't for the presence of
have o lot more trouble. CPS escorts many persons off
thern down to do so. "

Jook at the buildings,
“the CPS Security guard we would
of the property and has to chase

s could be a potential problem when we have

ents/occupants. Orange County Shernif is call
perpetrators are racing off of the property.

i

ed out, but usually arrives as the

Uwe have had security breeched many times as soon as i gets dusk
roving Security goard that escorts many trespassers off the property «
the Sherrifl on numerous ocossions, The night guard cannot be ev
This could be a potential problem if the Headlands property is uce

50 we have a
1t has had o call
vwhere at once.

b

ble afier the sun

\/ Three people in March, 2008 talked one of the contractor’s subs into driving them down
and onto the property. The CPS guard escorted them off the property, the Contractor was
notified and the sub was fired.

We have several incidents of dirt bike riders being esc
have taken a joy ride. 'We have many realtors who ta
down and escorted off the property.

orted off the property after they
by the gate guards and are chased

¢ The trailer was covered with graffiti in Febroary 2008, which was o costly repair
acaderny
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1 Yes (3 No

MiCHAEL 8. CARONA,

Dana Point

Page 79

ORIGINAL

AW R Y
g

1 RERARY ‘6{"\3...
HERIFF DEPARTMENT
ORANGE COUNTY

SANTA ANA, CALIFORMIA

o

 Botweon 3-: \f'of/aase .

CRIMES AGAING

ST PERSONS

MISD., SEX ANU THEFTS

" COMPLETE ON APPLICABLE FELOMIES,

WALLE u“{"\,EN

DEYHNG MARKS

{1y Unksown

WITHNESSES /8 RESID

ENCEBUS

NARME

ACDRESS

ETALS OF QFFENSE: EVISENC)

LLECTED, DESCRIPTION AND VALUE OF PROPERT

Dos

BT, WY, HAIR

TAKEN, UST ADDITIONAL WITHESSES AND 5US

CRIAN,

ARTICLE

BRAND

BERAL MO,

i
i

MODEL NO,

MISC. DESCRE

W, Robit #5054

(’“‘ - TSHFGTO (05/5)
N

A o

Item #12
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’ 7
»
56
- e » T ) .
77U REPORT, CONTINUATION - NARRAT B e
(" S
| Damage:

Page 80

The biack mesh attached 16 the chain link fence had b

imatad Value:

een painted on in nine separaie are - Unknown

B

Narrative:
On 3-3 1-07 at about 1230 howrs, | was
a vandalism report, When |

consiraction site,

spaiched {o the contruction sit
rmived, | met the informant,
was ene of he seourity gu

selva Rd. and Dana Strand Ri., refersnce
at the guard shack on the
Bon site,

fo that consty

told me that on 3-31-07 &t about 0400 heurs, as he walked the |
oraffittt on the fence that surounds the site.  The araffitti was on it
the corstruction site. The pra
temporary chain Hnk fence,
ditteroryd ennte o 1

e vam Epnon
Glerari 5pals on the feng

serimeter of the oo
e North side of
ted with white pant on the bt
The graffitt was flegivle, butit appears ihat the same thing had been painted on ning

nstruction site, ne noticed
2 fence and 4t the Norih end of
sh that was altached to the

5
g 0id me that the last ime he saw that area of the fence was on 3.30-07 al
about 300 hours, There was no graflit on the fence at that time

the fence. Me did not know how much it wouid cost to replace the b

{ yave GBI business card with the case nu

id not know whoe painted the gratfti on
1 that had been painted on.

mber on i reference this incident,

IVESTIGATING OFF;

PRy A 41

Item #12
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‘1. Ga)'[.wéos Vo Do Point ! TWEG

£

Aoty m Yeu E Mo
LURCHABL 8. CARONA, SHERIFF-CORONER

-

NRICINAL

“ Ulllulwrn.
SHERIFF'S DEPARTMENT
ORANGE COUNTY
SANTA ANA, CALIFORNIA )

Page 81

Item #12

2. Case No, 07-048765 |

28, Cllation Mo,

§ SEFFENSE
CPC 594{a)(2) Vandalism

INITIAL CRIME REPORT
& DATETIVE COMMITTED o

Between 3-15-07 7 2000 hrs thra 3-16-07 7 0715 hrs
4 WHERE EL0MMITTED B GRO UATETHAE REPORTED
34352 Dna Strand Dana Point Ca 92629 YTIFON3T

4. FHIM NAME OF ViICTIM
Headlands Reserve LLC / ‘sx,c hux #9

16, VICTIM S CCCUPATION =28

7

TYPEOF

Contruction %tc

RIAES AGAINGT PROPERYY
18, FPOWNT OF

stry N/A

CRIBSES AGANST PERSONS
22, WEAPON QR

MEANS USED

B ETRUMENT DR BEANS 181D
Spray paint

23, VICTIMS ACTIVITY AT TIME OF OFFENSE

75 METHOE USED —
Spray painted walls, signs, and fences

4. ERSLY WURDS USED 8Y SUSPED

21, WHERE WERE GUCUPANTS AT TIME OF OFFENSE?
Away ;mm construciton site

FLIRCE OR METHOD USED

VE T FYPE PROPLITY TARER
property / None

2T FOTALUVALUE 8TOLER

50.00
2B, UNIQUE ORUNUSUAL ACTIONS BY SUSPECTS]
. Suspeci(s) are upset over construction site 1o headlands
% 29, VEMICLE UBLED BY BUSPECI(S) YEAR MAKE, BODY TYPE, COLOR, LG, NO, ARG ANY OTHERIDENTWF YING MARKS B
i+ Unknown
30, WITRESSES R/ RESIDERCL/BUSINE SPHUNE ®
1y Unknown T e
®
{2} ‘;; AAAAAAAAAAAAAAAAAAAAAAAAAAAA T CTTT e
®
o T o
31 SUSPEGTES) (F ARRESTED, NAME ADDRESS, AND BOUKING NUMBER) i BRG, NER,
15y Unknown
[ BKG RBR.
@
EER
@
NAME ADORESS SEX RADE D08 Y, LWL HAIR EYES
a7, DETAILS OF OFFENSE: EVIDERCE COLLECTED, DESCRIPTION AND VALUE OF PROPERTY TAKEN, LIST ADDITIONAL WITNESSES AND SUSPLCYE
GUAH, AETICIE HEAND SERIAL NG, WEBEL NG TSE DESCRIPTION VALUE
Damage:
1. Spray paim, “Save Strands Free"”
2. Spray paint, “Save Strands”™
3. Spray paint, “Free”
4. Spray paint, “Free!”
3. Spray paint, “Free Save” (there was other graffiti, but unable o make out wording)

6. Spray paint, “Save Strands”
(T RESTIGATING GFFICERS REPORT BY T URTE OF REPORT 3 fsPF‘ /
Lo John Gomez #2684 3/16/G7 .
h TOF7
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1 COFIBETON
Darng Foint / TWEG
P SHERFF'S DEPARTHMENT
g CRANGE COUNTY
: SANTA ANA, CALIFORNIA
L CHAEL 8. CARONA, S

e

-CORCNER

Item #12

| 2 case w0 07-048765

HEPORT CONTINUATION

7. Spray paint of graffiti (unable to muke out wording
8. Spray paint of graffiti (unable to make out wording
9. Spray paint of graffiti (unable to make out wording
10. Spray paint, “Fuck This” on sign
11. Spray paint, “Fuck This” on sign

Evidence: (10) Photographs of graffiti taken by informant

Narrative:

On Friday (3-16-07}, 2t 1015 hours, | was dispatched 1o the Headlands construction site at 34352 Duna

Strands, Dana Poing, reference 3 vandalism report.

The informant i
hours, he Teft the worksite. On 3

5 honrs, he was

-16-07, at 071

nd told me the following: On 3-15-07, at 2000
driving on Pacific Coast Highway in front of

the worksite and discovered graffiti on a sign his company displayed there. He drove into the worksite and

discovered more graffiti scattered throughout the work area.

(-

“wything that the suspeci(s) lefl behind.

_There was graffiti on 2 concrete beach walk, stirwell leading to beach and two signs owned by the
ympany. Most of the graffiti was done with blue paint, but two locations also had red paint. I did not find

S BBEEE 01d me he did not see who conducted the graffiti, but desired prosecution. 1 gave GEISERny

business card with case number for futnure reference.

;1/” YRS TIGATING OF REPORTBY DATE OF REPORT A}J?)P%
S John Gomez #2684 3/16/07 XTI N
CAGE R OF 2 o 7/ /x i
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I Cipies To: Dama F Qaf:r‘:jli{*vcf DR%GH}\XA”
' SHERIFF'S DEPARTMENT
e ORANGE COUNTY '
U promy: {0 Yes [ Ne SANTA ANA, CALIFORNIA

Page 83

1 2. Case Ho, 07-035294

I Za. Chation No.,

|
)

EN S

St
CPC 594 Vandalism

4. DATETIE COMMITIED

INITIAL CRIME REPORT

Between 2-22-07 7 1700 hrs thru 2-23-07 7 1200 hrs

5 WHERE £OMMITIED £ GRID 7. GAYE.THAE REPORTED
343572 1ana Strand Dana Point Ca 92629 97IF6N37 :
B IRFORAARY - B AD G

508

12. BUS

§S ARDRESS

-PHONE

14, FIRRM RARE OF VICTIM

Headlands Reserve LLC. See box #

15, BUSINESS AL

714-742.-0138

€

8§, VICTIS GCOUPATION RACE SER AGE [

1

V7. IYPE OF PREPISES OH LOCATION WHERE
Conerete Boardwalk

CWAS CORRITTEL

CRIMES AGAINSY PROPERTY

5. PUINT OF
eNtRY  IN/A
164, INSTRUMENT GR MEANS USED

L OWEAPOR OR
MEANS USED

CRIMES AGAINST PERSOMS

Spray paint

230 VICTIMS ACTIVITY AT TIME OF OFFENS

35, W THOD USED
Tagped wall

4. EXACT WORDE USED BY BUSPEGT

2%, WHERE WERE OCCUPANTS AT THAE OF OFFENSET
Away from arga

25, FORCE OH ME

0D USED

26, ARPARENT MOTIVE - TYPE PROPERTY TAKEN
Damage property / None
S b 1 s

MISD., SEX AND THEFTS

P2 TOTAL VALUL STOLEN

50,00

28, UNIOUE OR UNUSUAL ACTIONS BY SUS?ECT{S}
Suspeei(s) tagged new development

LiRLe TE ON ALL APPLICABLE FELONIES,

5 1 Unknown

26, VEHICLE USED BY SUSPECTES) YEAR, RAKE, BOUY TYP

e RO, AND ANY GTHER IDENTIFYING MARKS

30, WITNESSES R RESIDENCEBUSINEES ADDRESS-FHONE
(1) Usknown

(1) Unknown

1 Bre NBR.

R’
o R O ——
| JOURY N
@ K
31, SUSPECT(E) (F ARRESTED, NAME, ADURESS, AND BOOKING NUMBER)

Z‘ BRG, NBR,
@
| BKG. neR. )
)
HAME ADDRESS SEX BACE OB e, LW HAIR EYES

42, DETAILS OF OFFENSE FVIDENCE COLLECTED, DESCRIPTION AND VALUE OF PROPERTY TAKEN, LIST ADDITIONAL WITHESSES AND BUSPECTS

GUAR. AHTIELE BRAND
Damage: Spray Painted (lagged) on Wall.

SERIAL NG,

RAGLIGL NG, PAISE. DESCRIPTION VALLIE

FEATING DFFICERS

Deputy John Gomez

84, DATE OF REPORY
T 204007

35, APPROVED

lserr o Me LemoPer

1 T N

pFGEL OF T

Item #12
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{
PPy

L AICHAEL 5. CARONA, SHERIFF-CORONER

Page 84

SHERIFF'S DEPARTMENT
ORANGE COUNTY

SANTAANA, CALIFORNIA

| zoase o, 07035204

REPORT CONTINUATION

Marrative:

On Saturday (2-24-07), at 1100 hours, T was dispatehed to the Headlands Development at ﬁ&SSZ Dana

Stands, Dana Point, reference a vandalism report.

The micrmant 8D
hours, his employees lef

1 the worksite. On 2-23-

3

discovered tagping on the concrete boardwalk,

07,

i

meend told me the followiag: On 2-22-07, at 1700
200 hours, his employees returned (o the site and

wdnpesEB old me his company s currently building homes on the Headlands and had prior vandalism

incidents from envirenmentalists who are upset over the new development. €

tagged the boardwalk, but desired prosecution.

Hoes not know who

I locked at the damage. The suspect(s) nsed gold spray paint and tapged three separute ardas of the
boardwalk. | was not able to make ont what the tagging stated, but believed it liad something to do with the
new development on the Headlands.

Arconti provided me copies of the danage (see attached). 1 gav PRI v business card with case number
{or future reference. :

(\ RNVESTIGATING OFFICERS
i

REP BY
Deputy John Gomez

AFPROVED

< TeLerodss

Item #12

CCC-16-CD-02
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Item #12

2007

ORONER DEPATYIM NT
COUNTY OF ORANGE

[ 10 Box wa9 s A CA 92902

Shonid

EUTH

marks or chargoler
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Page 86

. {, Cefies To Dana Point J s 21519 |

. Of 5%{}!}%\@’(}\&2 3}2 Case No. 06215193 g

SHERIFF'S DEPARTMENT T 20, Citation Na. 3

¢ ) ORANGE COUNTY { |
“y —ory: [ Yes [ No SANTA ANA, CALIFORNIA

L ACHAEL S, CARONA, SHERIFF-LORONER
& OFFENSGEL

P.C. 594 (b)(1) Vandalism

5 WHERE COMMITIED

(HTIAL CRIME REPORT
4 DATE-TIME QOMMITTED

Brwn 11/3/06 at 1800 & 11/04/06 at 0800 hours

The Headlands, 33900 blk of Selva Rd Dana

[ eri 7. DATE-TIAE REPGRTED
Poipt | Y7IES
18

jw: ) 11 AD -
| YR BUSTHESS AULRESS. PRONE - 13 COMTACT TIME-ADDRESS
T3 TR TIARE OF ViCTia 5. BUSINESS AUUHERS THORE
i Strand at “:c;;ubr;ds 32971 Selva Ra #100 D.P H49/487-2500
b L wc‘wrs CECURRTONTTTHATE REETTUTTEYYAE OF PAEMISES OR TOEATION WITHHE GFFENSE WAS COMMI TED 1
New land development project/The Headlands |
CRIMES AGAINST PROPERTY CRIMES AGANSY PERIONS
i & e rowTop k 22, WEAPON OR
i S ENTRY | MEANS USED
i {0, P78 NSTROMENT OR MEARS USED TVICTING ACTRATY AT IRE GF GRFENSE
H il
el 18
DY TR THOD USED SiTEACT WORSS USES TY SUSPERT
g3de
e B
B Z ["51WRERE WERE OCCUPRRTS AT TME OF OFFLNSE? SETTORGE O RE THOD UEED
x5
o]
U T APPARENT MOTIVE - TYPE PROPERTY TAKER [ 37 TGTAL VATUE STOTER
el
&% Is
: ,(' & % 178 URNIGUE DRUNMUSDAL ACT IONS BY SUSPECTS)
\ : CETE TRED eV SUSPECTIS T VEAR WAKE B0V TYOE, COLOR, “UIETHD., AHD ANY GTHER IDERTIFYING 12ARKS
3o}
(=]
| A TR SEEE TS REGIDENCEBUSINEDS AIDRESS FHONE
; 1) Unknown e
i
i P
i @
| P‘ e . .
S i 2 i
i AT EERECT (6] (F ARRESTED, AL, ADDRESS, AND EGONING NUMBER; [ BKG. NBR. |
113 Unknown m
1 8KG, NeRC
) @)
| | BEG, NBR.
!
) B i
NANE ADDRESS SEX  RACE GOE Y, Wi, HAIR EYES |
32, DETAILS OF OFFENSE. EVIDENGE COLLECTED, DESCRIFTION AND VALUE OF PROPERTY TAKER, LIST ADDITIONAL WITNESSES ANU BUSPELTS i
GUAR, ARTETE T GRAND GERIAL NO. MODEL NG, WSE, DESCIIFTON VALUE \
Evidence: |
1 disk containing 17 digital photos boeked st the Aliso Viejo Station %
P . UATE OF REPORY S RPPROVED :
H o ¢ 147
i i)c.pu[v C Geary 4998 11/4/06 <oy "@M“&&@J
! RAGE 1 OF §
| .
i o]
! ;
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Page 87 Item #12

1 COPES TO i
Dana Poiny

zoascno 06-215193
SHERIFF'S DEPARTMENT T
ORANGE COUNTY

. SANTA AMNA, CALIFORNIA
S MICHAEL S, CARUGNA, SHERIFF-CORONER

nformant,

REPORT CONTINUATION

On November 4, 2006 at approximately 0935 hours, | was dispatched (o the Headlands Reserve at the
37900 block of Selva Rd. in Dana Point reference a vandalism repagt, When Larrived T spoke 10 ho
i - for The Strand at Headlands project,
old me when he came 1o work this moming he notived the secur ty camera in the closed parking lot
had been cat down, also said there was some gratliti on the main construction si gns located on
Pucific Coast Highway and Green Lantern S <howed me ictures of the graffiti which said “Fuck this”
because hie had covered the graffitl,. While T was talking tog a construction worker old me there was
also graffiti down by the beach and guided me o i1,

Down on the beach there is a new 600-foot boardwalk with a 4-fo cement w
boardwalk. Approximately 425-feet of the wall are covered with graffiti which was done in black and blue
pamnt. The graffiti had numerous staterments such as “Larth Liberation, Leave jt alone, t.Le., resist this shit,
act out, fight back, destroy this development, fuck Sanford Fdward,” There were other cotrments and
symbels which were documented in the digitals photos taken at the scene,

Talso observed the surveillance camera which was eut down. 1100k digital pholos of damaged
camera and booked them into evidence,

‘While I was at the construction site, G
seene. said the FBI has already been worki

all adjacent to the

ho is in charge of the project, arrived at the
ng with them and he would notify them on Monday,

ORYEY i TTORTEORRESSRY APPROVED
Deputy C. Geary 4998 1174706 S6ev TR san R

¥

CCC-16-CD-02
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o ¢

: 7. Caics s Tor Dana Point :%‘) (‘K L\%A | 2 Case Mo, 06-D05538 i
W TEWE | |
: SHERIFF'S DEPARTMENT 24, Citation Mo |
ORANGE COUNTY L E
2rorty: [} Yes [ Ne SANTA ANA, CALIFORNIA
: CLAMCHAEL S, CARONA, SHERIFF- -CORONER R INITIAL DRIME REPORT
8 IBE

1o Saturday 1-7-06/1130
i

|
|
|

TiBUE %
t
Dana ?’mn{ {949) 48B-E800 1
C OFFENSE WAS O CRAETTED

srve 1LY ( development project site L
CRMES AGAINST PERSONS

1h, BUSH

24200 Sely

CRIMES &G,

wt
s

5 POINT OF

P

In] IR TRER GRS AT TV BT oA

FOFFENDE

F1S

PMETHCD U

HTEVAET WORDS USED BY §UERELTY

WHERE WERE C

727 TTETALVALUE STOUEN
H

AN ALL APPLICARLE F

£
i
i

e LET

20

&

WHTNES
ay Unknown

—
le

a

LQKG W

S

BALE DOB YL w\NT iR

-7

a2, DETALS OF OFFENSE BVID $I0E COLLECTED, DESCRS

SON AND VALUE OF PROPERTY TAKEN, LIST ADOITIONAL WITNEESES AND SUSP

EFAND SERIALNG MOHEL NG

’\Ae] et 43

45T DETE OF REPORT Y-
[ Gl

TOF2
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\,L..MMXCHAQL 3. CARONA, SHERIFF-CORONER

Page 89 Iltem #12

#sE ne. 06005538

SHFR]FF S DEPARTMENT ) o
COGUNTY

ALIFORNIA

REFPORT CONTINUAT

NARBAT

Ou Monday 1-9-06 at approximately 1010 hours, {was dispatched to 2
report of van at the Headlands Reserve construction site. 1 spoke the
for the develaper Headlands Reserve LLO, 7
is controversial and has been subjected to numerous acts of vandalism,

Rd regarding a
fconstruetion,
he Headlands Reserve project

Sometime between Friday 1-6-06/1800 1o Saturday 1-7-06/1 130, unknown suspects praffiti
am“u\ imately 100 feet of the perimeter chain-link fence and a restroom stall door, The suspects used white
Lo .

i Have e sight oolot phiotographs of the graffit. The Graffiti on the beach {encing read,
TH LIBERATION, tear down the fences, (ear dowa the wal

Spray

ST AR

by business card with the case number. T collecied and booked th
photogephs into evidence at the Sheni{ls Aliso Vigjo Stalion.

¢ eight printed

SRR /v uj)mm

CCC-16-CD-02
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TProrty [ ves [ we SANTA ANA, CALIFORNIA
i H

. . ats
1-Copies Tu. Dana Poing i ‘3

SHERIFF'S DEPARTMENT
ORANGE COUNTY

AEL S CARONA, SHERIFF-GORONER

°.C. 554 Vandulism
& WHERE COBETTER o B
Dang Strands Selva, Dana Point

TTME-ADGREES

T R

)i ¥aad§andskiieserve L

6. VICTIMS DCCUPRTION ™ Rars ™

TRRE T TR G

L

CRIMES AGAINST PROPERTY
N

ENTRY

T AT TREE OF GFPEREE ™=

ABLE FELONIES

C

RE GCCUPAITS AT TE OF CFFENSET

R RN TR E TR PROPERTY TAKEN "

MISD., SEX AND THEFTS

S OR GRUBURL ACTIENS By SUSPECTE)

LETE QN ALL PP

EHICLE USEDBY SUSFERTE) ™ Viam. MAKE BOGY

Uk,

COLOR, VT W AN BRI o5 HEH TDERTFY G &

]
\ B0, WATHESSTS RE RESIDENCE AUSINESS )’\UURE%~PHONE "
v Unknown BT T
e e | I N
®
o T
31 SUBPECT(S) (F ARRESTED, PAME, ADDRESS, AND BOOKING MUMBER)
B R -
&
VVVVVVVVVVVV NAME . ADDRESS SEX__ RAUE ooB T, W, HAREYES |
A2, DETALS OF OFFENSE: EVIREHCE COLLECTED, DESCRYTION AND VALUE OF PROPERTY TAKEN, LIST ADLITIONAL WITNESSES AND SUSPECTS
[ SURRTTTTTT T AR RE BRANE TTSERIAL O MCDEL N5 WISC DESERIPTION VALUE
i Details: On 10-7-05 at 1145 hours, T met with infnrmammat the Headlands development project site
: off Dana Strand road SEEEED . (1, of construction for the company. Sometime during the
previous night, an unknown suspect using white spray-paint wrote the fol lowing graffiti on the cutside of the
perimeter fence: “Values?”, “Fuck Greed” and “Fuck development™. The section of fence is directly adjacent
1o the public stairs leading to Strands beach,
said that due to the controversy over the project, the company is reporiing ol vandalism to
the site.

— . [ PR
-"3»3 INVESTIGATING OFFICERS REPORY 8Y 3. DATE OF REPORT 33, APF@V ~ ;/ 4 g
£ o R THassett #717 1o05 i N W\/%'»C///// ,;{;{Z«‘?z/
[ — o it : .
! PGl 1on 7 L
o
z

Item #12
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- -

1. Coples oint

To Dana

- Priority: ::} \’eo % N”»

ORIGINAL e

Item #12

o, 05-160143

SHERIFF'S DEPARTMENT
ORANGE COUNTY |

Za, Citation No,

SANTA ANA, CALIFORNIA

INITIAL CRIME REPORT

WHTER

COMBMITTED
23920 Selva Road, Dana Point CA

FORMANT

92629

03 / Unkniown

OATEFIME REPORTES o

See Be
13, CONTAC -
A FIEM NAME (¥ v L84 T e et
Headlands Reserve LLO 4742.0138
16 VICTIM'S OCCUPATION FACE SEX T YRR TR
Private Entity | Beachfront property
P CRINES AGAINSY PROPLETY THRIRES AGANST PEREONS
el Y8, POINT OF 22 WEAFPON DR
& Iy
5 Yy Unknown MEANS USED
o 19 EANS USED T — 23 VICTIMS RSV AT Tl GF DVFE
i | Blue and white spray paint
I METHOD USED 24 EXACT WOHDS T
ot Graffin
= [ WHERE W RE ORI RN AT Y IE o 257 FORTE OR METHBE TS 1
= N/A

. CAETE ONALL APPLICABLE

R RBTAREY RIY TAKEN T 27 TOTAUVALUE §T0LEN
51 To cause pumam nt damage : s
AW E 28 UNIGUE OR UNDSUAL ACTIS SUSPECTIS)
None o
Sy VENCIE TS YERR WAKE 80OV IVEE,
Unknown

32, DETALS OF OFFENSE: EVIDEN

C& COULRCTED, DESCRIFTION AND VALUE OF 512 CPERTY TAKE

50, WITHE S ESIDENCERUSINESS AUDRESS PHONE R
(1} Unknown B
R N
1] B8
R
(3} B
31 SUBPELT(S) (F ARRESTED, NAME, AUDRESS, AND BOTRNG 10 ARER] | BKG. NER,
(1) Usnknown N
- | BKG. NDR,
@)
| BKGHBR
(3) -
HAME AGOCRESS SEX BACE  oom HT. WI. HAIR  £YES

4 LIST ADDITIONAL WITHESSES AND BUSPECTS

QUAN, ARTICLE BRANT SERIAUNG, MODEL NG, MISC, DESCURTION VALUE
S RS TIEAT I CFFTERS REPCRY fé’?\u%ﬁ?’?(A}/L/
{ ‘omas De pum M Thom \? A
<
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R Dana Point nse ho, 05-160143
SHERIFF'S DEPARTM ENT e
. ORANGE COUNTY
‘{ . SANTA ANA, CALIFORNIA

o MICHAEL 8. CARONA, SHERIFF-CORONER

REPORT CONTINUATION
o e

e ——

On Monday, 08-15-05 at about 1525 hours, 1 was dispatched @ 4 vandalism report at the dead end of
Dana Strand at Selva Road. At the dead end of Dana Strand js » Bate which provides access to The
Headlands Wildlife Preserve. This preserve is about 30 acreg ofand and is curtently under consiruction for
anew housing community. This property.is enclosed by a 6 foot 141 green fence. We have taken soveral
vandalism reports in this area due to envirenmentalist groups not wanting the preserve to be developed,

Ispuke to the of Construction of the Headlands nd he led me
to the west fence of the property, This fence blocks the Headlands prog from the public beach, On about
40 feet of the fence there was gralfiti spray painted with blue and white paint, The graffit was spray painted
1n 3 sections. The first section on the far left had the letrers “RELEK” painted in block style writing. The
letters in this section were about SU2 feettall. The middle section had the words “Now we’re both ilegal™
spray painted on it. The letters in this scetion were about 3 feet @ll painted in cursive style writing. The far
right section had the letters “ALKA” painted in block style writing, The latiers in this gection were about 6
feet tall

Sid me. Sunday, 08-14-05 ar about 1230 hours, there WEre several construction workers
working at the Headlands and they told him the graffiti was not there at thay time,

1 gave SEIEIR business card with the case number on i1,
charge of investigating all vandalism as well as other crimes assoe
contacted Sheriff’s Identification who responded (o the s

T eontacted Investigator Kirby who is in
aled with the Headlands project. falso

cene and took photographs,

GATING OFE

Sy AHOMAS
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SUPPORTING DOCUMENT E

Page 93

HEADLANDS POUICE CALL AND POLICE REPORT SUMMARY

DATE TIME LOCATION DESCRIPTION CALL/REPORT
03/08/10 10:30 am Cove Road and Asst - Citizen Call
Green Lantern Assist
03/06/10 4:38 pm Green Lantern Suspicious Persons Call
and Circumstances
03/06/10 10:16 am Dana Strand Road Assist Outside Call
Agency
03/05/10 11:57 pm  Green Lantern Burglary Alarm Call
03/03/10 9:57 am Selva and Pacific Vandalism Police Report
- Coast Hwy
02/28/10 4:11 pm Dana Strand Road Assist Outside Call
- Agency
02/26/10 6:34 pm Green Lantern Burglary Alarm Call
02/25/10 1:37 am Scenic Drive and | Suspicious Vehicle Call
__ Cove Road
02/23/10 7:30 pm Scenic Drive and GB - general Call
Marguerile Ave hroadeast
02/23/10 12:18 pm Dana Strand and Traffic Stop Call
i Selva
. 02/20/10 1125 am Dana Strand Road | Vendalism Report Call
02/15/10 12:04 pm Green Lantern and Warrant Arrest call
. e _ Cove Road
02/19/10 747 am Green Lantern Keep the Peace Call
02/17/10 535 pm ' Green Lantern and Trespassing Call
Scenic Drive
02/16/10 7:25 pm Green Lantern N/A Call
02/15/10 10:48 pm Green Lantern Suspicious Persons Call
and Circumstances
02/15/10 2:33 pm Dana Strand Road Hit and Run Call
Parked Car Report
02/15/10 12:46 pm Dana Strand Road Disturbance call
02/15/10 1:52 am Cove Island Place Keep the Peace Call
02/13/10 4:42 pm Dana Point Harbor Vandalism in Call
Drive and Cove Progress
Road
02/12/10 10:00 pm Dana Strend Road | Vandalism Report Call
and Selva
02/12/10 5:36 pm Green Lantern and Trespassing Call
Paciiic Coast Hwy
02/10/10 8:38 am Dana Strand Road Municipal Code Call
Violations
G2;‘é8}1(§ 2:39 am Dana Point Harbor Traffic Stop Call
Drive and Cove
Road
02/06/10 11:51 am Dana Point Harbor | Suspicious Persons Call
Drive and Cove and circumsiances
Road
e

Item #12
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Item #12

HEADLANDS POLICE CALL AND POLICE REPORT SUMMARY

——

DA [ TME T “iocation | bEsCRipTioN | _CALL/REPORT
;r 02/03/10 ‘ 2:22 pm Scenic Drive and | Trespassing 1 Call
s e | Margueriae |
; 02/02/10 ! 9:58 pm Dana Point or | Suspicious Vehicle f Call
; i Drive and Cove | 1
j 01/25/10 10:29 pm Dana Strand Road | Suspicious Person Call
I R R | _invede |
| 01/25/10 [ 9:51 pm Scenic Drive and I Suspicious Perspn | Call 1
L ‘ | Marguerita Ave | in Vehicle i |
I 01/23/10 Selva Road and Event -- Special Call
‘; R .| DanaStrand Road | Event
IS SelvaRoadand | Asst ~Citizen call
{ ] | | Dana Strand Road | Assist
01/17/10 7:44 am Dana Strand Road | Fwup - Follow up | Call
. _2nd Selva Road report
01/16/10 3:40 pm Dana Strand Road | Asst - Citizen Call
o o and Selva Road Assist
01/10/10 4:20 pm Cove and Green respassing; Police Report
o _tantern Resisting Arrest
G1/10/10 3:26 pm- Scenic Drive and | PTCK — Patrol Call
e Green Lantern Check N
01/04/10 354 pm Scenic Driveand | Iliegally Parked Calf
[ o ) ) Cove Drive ] Vehicle )
o 01/03/10 55;{}(}__ Bm Daria Strand Road Suspicious Vehicle Calt
01/03/10 250 pm Green Lantern and Trespassing Call
_ Scenic Drive
01/02/10 9:00 am Dana Strand Road Disturbance Call
Ol/Ol/le ) 1041 pm Scenic Drive frespassing Call
12/29/03 9:09 pm Dana Strand Road | Suspicious Persan Call
_ __in Vehicle
’ 12/29/09 T 203 pm " Scenic Drive and SU§QECEQUS Persan Call
i Marguerita Ave and Circumstances
) “"“12/18/09 » N/A N/A Vandalism {broken Police report
) window at gate)
>12/15/09 4:44 pm Scenic Drive Burglary Alarny Call
i Residence
12/13/09 8:29am Scenic Driveand | Traffic Accident Call
Green Lantern
12/13/09 8:28am Scenic Drive Medical Aid Call
{relating to
accigent}
11/30/09 9:16 am. Dana Strand Road | Abandoned Call
R Vehicle i
11/22/09 1:22 am Dana Strand and Traffic Stop Call
Selva Road B
’’’’ 11/06/09 7:55 am Dana Strand and | Traffic Stop call

2846/622390.0031
HI7$382.01 803/16/10
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HEADLANDS POLICE CALL AND POLICE REPORT SUMMARY

L DATE | TIME | iocATIoN | __DESCRIPTION | CALL/REPORT
' B R Selva Road ; T ] T
i i 2:45 pm Cove Drive and | Suspicious Vehicle ] Call
L S Scenic Drive | | _
_ 4:14 am Cove Driveand | Drunk Driving {car | Call
I ScenicDrive | overdiffy |
12:08 am Dana Strand and | Suspicious Person | Call
I N ," _ Selve Road I and circumstances |
L 10/10/09 | "924am | Danm Strand Road | Disturbance call
I 10/09/09 5:44 pm Dana Strand and N/A Call
I | seteRoad |
i 10/07/09 416 pm Green Lantern and Misdemeanor Call
! Cove Drive Narcotics
R N | Vioiations (3 cited) ]
10/04/08 9:23 am Dana Strand Road ! Suspicious persons | Cali i
L o N o and circumstances
10/02/09 11:01 pm Dana Strand Road Asst - Citizen Call
S S R - Assist
. be/18/09 1:08 pm Dana Strand Road Petty Theft Call
09/17/09 1:36am _i Dana Strand Road Disturbance Call
08/09/09 12:09 pm Dana Strand and Burglary Call
,,,,,,,,,,,,,, , _ Selva Road
08/30/09 6:58 pm Dana Strands N/A Call
N N Parking Lot o
FFFFF 08{30,{09 5:09 pm i Dana Strand Road Disturbance Calf
08/30/0% 10:06 am Dana Strand Road Suspicious person Call
1 ) and clrcumstances i
08/28/08 545 pm Dana Strand and ) Trespassing, Police report
Selva Road vandalism, and
''''' o resisting arrest
i 08/28/09 1:16@5} ) D'anavf;trand and Follow up report Call
§ - Selva Road -
08/28/09 714 am Dana Strand and Trespassing Call
) ) _ SelvaRoad _ | .
08/25/0% 7:42 am Dana Strand and Foot patrol Call
o _ Marguerita
] 08/23/09 3:57 pm ‘Dana Strand and N/A call
i ) ] Selva Road
1 08/18/09 3:53 pm Dana Strand Road ) N/A Call
08/18/09 6:30 pm ~ 6:00 am Dana Strands Road Vandalism Police report
{graffiti)
08/17/09 1:03 pm “Dana Strand Road information Call
reguest
08/16/09 2:56 pm Dana Strand Road | Disturbance | Call
08/15/09 120 am B Dana Strand and Misdemeanor Call
Selva Road 1 Narcotics Vielation
0'8/}4/59 - 9'34 am Dé:ﬁa Strand Road Asst ~— Citizen Calt

2346/022380-0031
107518201 503/16/10
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HEADLANDS POLICE CALL AND POLICE REPORT SUMMARY

DESCRIPTION CALL/REPORT |
! Assist
| Disturbance ~ | Call
t' Mechanical | N
| Trespassing Call
| SelvaRoad ,,
. 07/30/09 T gsapm | Dana Strand Road NA Call
(. 0728/ | N Stenic Drive Firework Violation Call
07/24/09 _Dana Strand Road | Vandalism Report Call .
L 07/22/05 | g3spm | Dana Strand Road | Brunk in Public _ call
i 07722700 Dana Strand and | Suspicious person Call
b L | SelvaRoad in vehicle
| G7/22/09 12:00pm - 1.00 Headlands Vandalism | Police report
pm Reserve (PCH and {graffiti) i 1
[ I Selva Road) . |
07/20/09 2:08 am Dana Strand Road | Suspicious person Call
T S S | and cireumstances
07/18/0% 233 am Dana Strand and Trespassing Call
— __SelvaRoad
07/17/09 5:17 pm Dana Strand Road Disturbance Call
07/10/09 $:21 pm Dana Strand and Trespassing % Call
I __Selva Road _
| 07/10/09 5:26 pm Dana Strand and Trespassing Call
e R Selve Roa
07/04/09 1:28 pm Dana Strand and Suspicious person Call
N | __Selva Road and circumstances
06/29/09 3:48 pm Dana Strand and Trespassing | Call |
N Selva Road o |
06/28/09 11:30 pm Dana Strand and | Suspicious person Call |
i Selva Road and circumstances
L 06/28/09 2:27 pm Marguerita Ave lllegally Parked call
N ) and Scenic Drive __Vehicle
06/26/09 1007 pm Dana Strand and Suspicious persan Call
N Selva Road and circumstances
yyyyyy 06/15/09 1(‘}%55 pm Dana Strand Road Foot patrol Call
06/15/0% 8:04 pm i Dana Strand Road | Vandalism Repaort Call
06/15/09 12:24pm Marguerita Ave Disturbance Call
e N and Scenic Drive I
0§@sz9 11:09am Dana Strand Road Battery Call
06/11/09 2:5§'pm *I-Margueriféw}\ve Suspicious Person Call
i and Scenic Drive | and Circumstances
06/06/09 | &58am | Dana StrandRoad | Disturbance call
J 56/02/09“ 101 pm- o Scenic Drive | Suspicious Person | Cali
R o B in Vehicle
06/02/09 10:28pm | Dana Strand Road | Disturbance call
AUtG Involved
T 05/26}’6er - 5:54 pm Marguerita Ave Suspicious Person Call

2348/022390-0031
MIIBI82.01 aU3/ 16710
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HEADLANDS POUCE CALL AND POLICE REPORT SUMMARY

L bate 1
f ic
]:! 05/26/09 Dana Strand and | *Uega!iy parked l Y
e o T oochaRoad | wvehide | |
‘ 05/24/09 { 1:20pm T Dana Strand and . Trespassing -‘fr call
e L | Selahoad | ]
i 05/20/09 T 9:00 am ‘ Dana Strand Road f Suspec ious Person Call |
S ST N | _invehice | -
| 05/14/09 | 5:32 pm [ Ocean Front Lane i N/A | T call
| | ; and Dana Strand : | f
T e I f S ——
05/01/09 i 913 am | Vandalism Rep art t f
TG T imaea— peReed | "
: | Dana Strand and | vanda lism report 5 CCall f
L — | SebaRoad | 0 ‘
04/22/09 l'9:0 00 pm - 5:00 am | Dana Strang and | Grand theft, *, Police report T
FFFFF 04/23/09 | ) __ SelvaRoad | vandalism | e }
! 04/18/05 | Dana Strand and i Traffic acci ident - ; Call; palice 1 report &
L . e S8aRo2d | noninjury | |
- ”‘(_)3[3?/09 U j Dane Strand chd ] Trespassmg . | . Can 5
f 04/18/09 | Dana Strand Road i il lilegally Parked ‘ Call :
S e o Vehide ]
| 04/12/09 | | Dana Strand Road | Suspicious person T Call I
b L e @nd circumstances | I
| 04/10/09 f f Marguerita Ave Sus;} icious Person | 1
I e | and Scenic Drive | and Circumstances | |
I 04f06/09,, N _; an Stm"“ Road__r _ Disturbance l o Lan ]
04/05/09 | ! Dana Strand and | Vehidle Code | Call |
b e Road | violation | ]
f 04/05/09 { 12:3%pm | Dana Strand and J Hitand run parked i Call |
R N | SelaRoad | car | S
| 03/31/08 i 1:20 am i Dana Strand and | Traffic stop | Call |
b [ | SclvaRoad | ! |
| 03/23/09 i 11:30 am | Dana Strand Road J Suspicious person ! Call
| i | ' and circumstances | o o
L0300 T Tamem  Shoreline Drive | N/A 1 Call
| and Dana Strand | |
i | | H
ooy I Welfare check cail
{}3/08/(}9 ‘ | Trespassing Call
ir 03/’07/()5) o I Trespassing I call
| 03707709 . " Dana Strand and } Assist -~ Outside | Call
L L | seharosd | agency |
; 9:21 pm Dana Strand and l Traffic stop Cali !
| | Selva Road ! .
758 am Dana Strand and | Vandalism report Call
Selva Road y ] |
5.
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HEADLANDS poLICE CALL AND poLICE REPORT SumMmany

e TIME 4 LOCAT ION
i 11:38 pm I Dana Strand and

b Selva Road
; j Marghenta Ave
B e o and SCQH’L Drive
02/28/03 | 12:55 am Scenic Drive and
I S o ! _ Marguerita Ave
| 02/19/09 i 533pm Dana Stmnd and

02/14/03 [ oG 560, am Dana Strand and |
02/12/09 { Selva Road

R

ke
|
i

i Suspscaous Persen

!
|

f

i ndecent exposure

Vandalism
{restrooms ang

Vandalism

!}ESCRIPT ON
; Su\mc;ous person i Call
|__Invehicle ,.;W_.,b_ o
PTCK — Patmi | Calf
R Check

in V@hid

“Police report
~ Police report

Poi ce report _ﬂ
Pohce report

T CALL/REPORT ]

! R raff:tr) ;
e e e . S S g N
| 03/30/07 - | 9:00 am- 4:06 am { Dana Stran Vandahsm ;
VY GofooSeeRoad | (graffivy | ]
r~ 03715/0? - ! 8:007 pm ~ 7:00 am | Dana Strand Road I Vandalism | Police s report |
| oo | |
i Gz/22/07 - i 5:00 pm -12:00 , Dana Strand Roa 3 Vandali ism | Police rfzpart ’
| 0272307 | pm S _ lgraffiny .
[ 1f03/(}6 - O(}me £:00 ; am T Seiva Road f Vanda!tsm “ Police 1 rs‘—*part ;
i | : ] {graff;p)’ ] ]
! -I 6005?!1':1“130' T mgei\;a ;2{;3‘& h 7 a Vandahsm { Po!ﬁce report }
| _oyoros | am ,!_,W..__, o lgratfi) | —
- 10/06/0&3 ] N/A [ Selva Road 9 Vandai};m | Police report l
| 10/07/05 | N N
:w,_ 08/13}"65"' T 7 Selva Road r Vandalism | Police report i
| L (grafini) |
S S A

2RAGS022390-01531 ,6.

1078182 01 303/16/10
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SUPPORTING DOCUMENT F
Central Accessway Beach Gate

North Strand Access and Funicular Station
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South Strand Switchback Trail
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SUPPORTING DOCUMENT G

GENERAL PLAN AMENDMENT
GPA: 01-02

and

LOCAL COASTAL PROGRAM AMENDMENT
LCPA: 01-02

September 22, 2004

Clarifications Added

Note: LCPA: 01-02 consists only of the following elements of the General Plan: Land
Use Element, Urban Design Element, and Conservation and Open Space Element.

Page 1
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HEADLANDS DEVELOPMENT AND CONSERVATION PLAN
4.0 Development Guidelines

TABLE 4.5.4
STRAND VISTA PARK/PUBLIC ACCESS (8.9 ACRES)
PUBLIC ACCESS PROGRAM GUIDELINES

//\\f?

. /
C-
=X

L. Public and coastal access shall be established by a series of public trails and
overlooks west of the existing County parking lot, connecting to the Public Trail
system and Strand Beach as established in the HDCP

2. The public trails and overlooks in the Strand Vista Park shall be open to the public
year-round. The City will determine hours of operation,

3. The view overlooks shall provide seating, interpretive signage, public art, or other
relevant information as determined by the City,

4. The Strand Vista Park shall include active recreation uses that complement the
public trail and overlooks, such as landscaped seating areas, picnic facilities, kiosks,
and other amenities that may be appropriate for coastal viewing and related public
activities.

5. The Strand Vista Park shall include five vertical public beach access pathways—
South Strand Beach Access, Mid-Strand Vista Park Access, Central Strand Beach
Access, North Strand Beach Access, and if gates, guardhouses, barriers or other
development designed to regulate or restrict public access are approved for Planning
Area 2, a public funicular (inclined elevator). Lateral coastal access shall be
provided along the top or landward of the shoreline protective device seaward of the
Strand residential development.

6. The Strand Vista Park proposes two public visitor recreation facilitios ( restroom and

shower facilities) to be constructed by the Landowner/Developer as part of the North
and South Strand Beach Access, just above Strand Beach,

7. Parking shall be accommodated in the adjacent County public parking lot and on
Selva Road.

8. Appropriate signage identifying the location of public coastal accessways will be
displayed in conspicuous locations.

453
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SUPPORTING DOCUMENT H
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Sign Displaying Unpermitted Hours at Central Strand Beach Access

Unpermitted Gate at Mid Strand Beach Access
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CITY OF DANA POINT

RECEIVED

South Coust Region

November 5, 2009
: NOV 9 2009

Karl Schwing, Supervisor CALFORNIA
California Coastal Commission CQASTAL COMMISSION
200 Oceangate, Suite 1000

Long Beach, Ca 90802-4302

Re: Dana Point Headlands
Local CDP 04-23
Response to Commission Staff Letter of October 20, 2009

Dear Mr. Schwing:

The City is in receipt of the above referenced letter, wherein the California Coastal
Commission (“CCC") staff raises concems regarding the recently completed public
improvements for the Headlands project. The City of Dana Point ("City”) has reviewed
the issues raised and, in general, finds that your concerns are not based on a complete
and thorough analysis of the physical characteristics of the site, nor the actual
conditions and terms of the underlying Local Coastal Program 01-02 (“LCP”) and
Coastal Development Permit 04-23 ("CDP"). Our response to the specific issues is
found below, formatted in the same order as referenced in your letter. Your letter also
makes several reference to requirements of the Coastal Act, however, foliowing the
certification of the LCP, the standard of review for the Headlands project has been the
certified LCP and not the Coastal Act.

1. Obstruction of Public Views along the North Strand Beach Access
Stairs and the southerly end of Strand Vista Park.
Your letter states that vegetation (i.e., project iandscaping) has created the
“obstruction” of public views from the North Strand Beach Access Stairs and
the southern end of the Strand Vista Park, or as you put it. “The vegetation
currently planted along these areas creates a ‘no view' condition.” As the
attached photographs demonstrate, extensive ocean views {even white water
views) are available from both the North Strand Access Stairs and the
southerly end of Strand Vista Park in the exact areas you are describing (see
Exhibit 1). Ocean views will remain from these locations even after the
landscaping matures. Hence, you conclusion that a “no view condition™ exists
is inaccurate. ‘

More importantly, the suggestion that these specific areas were intended to
provide specific public views of the ocean and the Headiands, to the west and
the south, is inconsistent with the certified LCP. As noted in LCP Figure

COMMUNITY DEVELOPMENT DEPARTMENT

CCC-16-CD-02

Exhibit 7
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Karl Schwing, Supervisor
November 5, 2008

Page 2

analysis.

4.5.3, Coastal View Opportunities, these areas were designated as having
“Intermittent” view conditions. Apparently, your definition of intermittent is at
odds with common standards. For example, the 2009 Merriam-Webster
Dictionary defines intermittent as: “Coming and going at intervals: not
continuous,” the synonym given is “occasional.” The 2008 American Heritage
Dictionary defines intermittent as “Stopping and starting at intervals.” Thus
the LCP clearly anticipated that in those areas identified as “intermittent”
coastal views would not be continuous and, in fact, may not occur at all in
certain portions. The fact, as confirmed in Exhibit 1, that numerous ocean
views do occur in these areas contradicts your “no view” v. “intermittent” view

The LCP Figure 4.5.3 also provides an anticipated “Direction of View” for the
view opportunities depicted through the use of arrows. This is particularly
relevant to areas where “intermittent” views are identified. The requisite
arrows as found in Figure 4.5.3 clearly indicate that the views you are
claiming, i.e., views of the Headlands, were never intended or required in the
referenced areas. For the North Strand Beach Access, the direction of view
is west, straight out and parallel to the stairway. No direction of view is shown
on Figure 4.5.3 to occur towards the Headlands project or the Headland
landform as you allege in your letter, which is to the south. The views to the
south in this area were always limited due to the proposed landscaping and
height of the homes in the project. ironically, the views in this area truly
exceed those required by the LCP because the neighboring community,
Niguel Shores, chose to have us remove the vegetation that blocked the
ocean views to the north. Hence, this area actually contains significantly
more public ocean views than the LCP required.

The exact same condition exists at the southern end of Strand Vista Park. No
view or direction arrows are shown for this area of the Strand Vista Park, and

_in particular, no_arrows designate views to the west or the south as they do

-

along the rest of the Park. Rather, the entire southern section is designated

as providing “intermittent” views, which it clearly does as illustrated in the
above referenced Exhibit 1, where ocean views occur to the north. View
blockage to the west and the south was anticipated and authorized in the
LCP. Again, the reason is that the homes, which have a 28 height in this
area, will completely obscure the ocean and the Headlands landform, hence
no public views to the west or south will ultimately exist.

Hence, a close examination of the facts and underlying approvals, including
the attached photographs, reveals that the coastal views afforded from the
North Strand Beach Access and the southern end of the Strand Vista Park
exceed the requirements in the LCP. Therefore, the City does not agree with
your conclusion that the existing conditions are inconsistent with or in
violation of the LCP.

CCC-16-CD-02
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Karl Schwing, Supervisor
November 5, 2009
Page 3

2. Gates and Hours of Operation at the Entryway to the Mid-Strand, Central
Strand and South Strand Beach Accessways.
Your letter raises several concerns regarding the posted public access hours
for the Mid-Strand, Central Strand and South Strand Beach Accessways. To
clarify matters, the City has established the hours of operation for these public
facilities as explicitly authorized by the LCP. Please see LCP Table 4.5.4,
Strand Vista Park/Public Access, Public Access Program Guidefines. item 2
from the referenced Table 4.5.4 requires the City to make sure that the
Accessways are “open to the public year-round” and further requires that the
“City will determine hours of operation.” Hence, the LCP clearly and properly
gives the right and places the responsibility upon the City to administer the
public access program, since the City is the agency that is going to ultimately
own, maintain, police, and assume liability for these facilities. To suggest that
the City now needs a separate Coastal Development Permit to determine the
hours of operation for the parks and public trails is in direct conflict with the
certified LCP, which solely authorizes the City to determine the hours, and the
approved CDP that authorizes the construction of the parks and trails.

In determining the hours of operations, the City has reviewed and considered
a number of public health, safety and welfare factors to create a
comprehensive program. Two of the public trails, the South Strand Beach
Access and the North Strand Beach Access are open year round from sunrise
to sunset and from sunrise to 12:00 pm, respectively. Therefore, your
observations that the public is being restricted from the beach to a “greater
degree than anticipated or allowed in the policies of the LCP" are without
merit. Exactly what “anticipated” hours are you referencing? The LCP, other
than giving the City the specific authorization to set the hours, makes no
reference to any hours of operation for the parks and public trails. The
Mid-Strand and Central Strand Beach Access, given that they are located
within a residential community which potentially creates significant safety
issues, are open year round from 8:00 am to 5:00 pm in the winter and from
8:00 am to 7:00 pm in the summer.

Your letter also incorrectly alleges that by not allowing 24 hour pubiic beach
access the City has violated the LCP. This comment makes no sense, as it is
an established legal right that local agencies routinely limit public beach
access via public frails as the potential for crime and criminal activities, as
well as public accidents both at the beach and on the trails, goes up
exponentially after daylight hours. This is why virtually every city and county
in the state of California places restrictions on coastal access.

Your letter also takes issue with the gates that were built in conjunction with
the Mid-Strand and Central Strand Access paths. These gates are intended
to restrict access during non-operating hours. As such, to clarify the inter&&’@-lG-CD-OZ
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Karl Schwing, Supervisor
November 5, 2009

Page 4

will have the developer install a feature that requires that the gates remain in
an open position during operating hours. However, without the gates o serve
as controls for access, hours of operation would be meaningless. This is an
important feature for the City and its citizens. Unfortunately, as a beach
community, the City and the Headlands site in particular attract some visitors
who have little respect for public safety or private property. Over the past
several years there have been dozens of instances of vandalism, trespassing,
theft, etc. and threats of violence from individuals and groups in regard to the
Headlands property. A number of these incidents required police reports, and
have occurred as recently as last week. Several of these incidents have
involved felonies. It is extremely important that the City have the tools to
properly protect its citizens, their safety and welfare, as well as their property.
This can be done in a way that also provides public coastal access.

Thus, the public will have several coastal and tidelands access options
available throughout the Headlands project (six counting the funicular and the
revetment path). The above described City regulations for coastal access are
based on. clear legal precedents established throughout the State. In fact, the
State of California itself sets hours restricting use of State beaches, adjoining
parking lots and related facilities, and uses gates and similar structures where
required to enforce its regulations. Conspicuously missing from your letter
was any acknowledgement that each of the beach access entry signs,
besides noting the hours of operation, included two inch bold lettering
announcing “Coastal Access.” Such signage was designed to openly invite
public access, while informing the public that the City has set the hours of
operation in a manner that enhances the public health, safety and welfare.

. Public Coastal Access Signage in Planning Area 2.

The City agrees with your observation that additional signage is necessary to
clearly depict the public beach access within Planning Area 2. As such, we
will require the developer to provide the appropriate Beach Access directional
signage. A photograph of such sign is included as Exhibit 2.

You go on to state that public access “may not be restricted” within Planning
Area 2, but this allegation misinterprets the LCP and is contradicted by the
underlying facts. The section of the LCP that you reference was intended to
define the relationship between the gates that restrict public vehicles and the
funicular. Planning Area 2 consists entirely of private property, including the
streets, except that the City retains a public easement on the sidewalk for
public beach access. The easement obviously runs over that portion of the
streets that connect the sidewalk. Nothing in the LCP authorizes the public to
trespass on private property. Moreover, there is no reason for the public to
go outside of any areas that are not specifically designated for public use, as
none of these areas provide beach access. Thus, the signs that inform the
public of this restriction are proper and consistent with the LCP.
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4. Screen Wall at the L.ower Restroom at the North Strand Stairs.

The letter alleges that the North Strand stairs screen wall next to the showers
results in “coastal view” blockage and that vegetation would be a preferable
screen. Please see the response provided above in item No. 1. Public views
to the south from this location are not required in the LCP. Expansive
coastal views to the west and north do occur from this location and will
remain. The wall creates an appropriate buffer between the adjoining
residential uses and the public shower area. Unlike vegetation alone, the wall
will also help attenuate noise and light. Moreover, similar to the conditions in
the southern end of the Strand Vista Park, the residential homes directly
behind this area will completely obscure ali views. Prior to the construction of
the wall, the City had the developer’s surveyor install story poles and a string
line to demonstrate the building envelope of the home on the adjoining lot
(see attached Exhibit 3). The allowable height of the home, at 28 feet,
exceeds the height of the existing wall by over a foot.

As detailed above, the vast majority of the public amenities and improvements for the
Headlands project have been implemented in full conformance with the LCP
requirements. [n the couple of instances where CCC staff has requested additional
clarity, the City will make the requested changes as noted above. However, the City
does not agree with the basic premise of the CCC staff letter when it suggests that
violations of the LCP have occurred, and that amendments to the LCP or the CDP may
be required. As the above response clearly details, these allegations cannot be
supported by the underlying facts and permits. Please call if you have any further
questions related to these matters.

Sincerely,

Kyle Butterwick
Director of Community Development

Enclosures

cc.  Doug Chotkevys, City Manager
Patrick Munoz, City Attorney
Brad Fowler, Director of Public Works & Engineering Services
Sanford Edward, Headlands Development LLC
Andrew Willis, California Coastal Commission
Teresa Henry, California Coastal Commission
Sherilyn Sarb, California Coastal Commission
Chris Pederson, California Coastal Commission
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STATE OF CALIFORNIA - NATURAL RESOURCES AGENCY ARNOLD SCHWARZENEGGER, Governor

CALIFORNIA COASTAL COMMISSION

South Coast Area Office

200 Oceangate, Suite 1000
Long Beach, CA 90802-4302
(562) 590-5071

NOTICE OF VIOLATION OF THE CALIFORNIA COASTAL ACT

November 20, 2009

Kyle Butterwick

Community Development Director
City of Dana Paint

33282 Goliden Lantern

Dana Point, CA 92629

Violation File Number: V-5-09-026

Property location: Dana Point Headlands - Strand Beach accessways
City of Dana Point, County of Orange

Unpermitted Development: Placement of gates and signs restricting public beach
access; establishment of “hours of operation” limiting
public beach access.

Dear Mr. Butterwick:

| am in receipt of your letter dated November 5, 2009 in response to Karl Schwing’s
October 20, 2009 letter. | am writing to address the issue of the gates, signs, and
establishment of hours of operation of the accessways discussed in the two above-
mentioned letters.

As detailed in Mr. Schwing'’s letter, our staff has confirmed that the placement of gates
and signage has occurred on property owned by the City of Dana Point at the Mid-
strand and Central Strand Beach Accessways and that signage has been placed at the
South Strand Beach Access. The subject gates and signs (the signs establish “hours of
operation”) restrict public access to the beach at these locations which are located
within the Coastal Zone and the City’s Coastal Overlay (CO) District.

Pursuant to Section 9.27.010 of the City of Dana Point Zoning Code (Title 9), a coastal
development permit, subject to the standards of the specific zoning designation, is
required for all “development” within the Coastal Overlay District. “Development” is
defined in Section 9.75.040 of the City's zoning code as:

Development, Coastal — the placement or erection, on land, in or under water, of any solid

material_or structure; discharge or disposal of any dredged material or of any gaseous,

liquid, solid, or thermal waste; grading, removing, dredging, mining, or extraction of any
CCC-16-CD-02
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V-5-09-026 (City of Dana Point)
November 20, 2009
Page 2 of 4

materials; change in the density or intensity of use of land, including, but not limited to,
subdivision pursuant to the Subdivision Map Act (commencing with Section 66410 of the
Government Code), and any other division of land, including lot splits, except where the
land division is brought about in connection with the purchase of such land by a public
agency for public recreational use; change in the intensity of use of water, or of access
thereto, construction, reconstruction, demolition, or alteration of the size of any structure;
including any facility of any private, public, or municipal utility; and the removal of
harvesting of major vegetation other than for agricultural purposes, kefp harvesting, and
timber operations which are in accordance with a timber harvesting plan submitted
pursuant to the provision of the Z’berg-Nejedly Forest Practice Act of 1973 (commencing
with Section 4511). As used in this section, “structure” includes, but is not limited to, any
building, road, pipe, flume, conduit, siphon, aqueduct, telephone line, and electrical power
transmission and distribution line. (emphasis added)

The above-mentioned gates and signs which limit or restrict public beach access are: 1)
located within the CO District; 2) are not authorized by Coastal Development Permit
(“CDP") No. 04-23 (or any other coastal development permit) and; 3) are not exempt.

Therefore, they constitute development under the Coastal Act' and the City's local

coastal program (“LCP”) and require a coastal development permit or an amendment to
CDP No. 04-23. Any development activity conducted in the Coastal Zone/CO District
without a valid coastal development permit which requires a permit, as does this activity,
constitutes a violation of the Coastal Act and the City’'s LCP.

In addition, Section 9.27.030 of the City’s zoning code states:

In addition to the development standards for the base zoning districts described in Chapters
9.09-9.25, the following standards apply to all applicable projects within the CO District.

{a) Coastal Access.

(1} The purpose of this section is to achieve the basic state goals of maximizing
public access to the coast and public recreational opportunities, as set forth in the
California Coastal Act; to implement the public access and recreation policies of
Chapter 3 of the Coastal Act; and to implement the certified land use plan of the
Local Coastal Program which Is required by Section 30500(a) of the Coastal Act to
include a specific public access component. In achieving these purposes, the
provisions of this subsection shall be given the most liberal construction possible
so that public access to the navigable waters shall always be provided and
protected consistent with the goals, objectives and policies of the California
Coastal Act and Article X, Section 4, of the California Constitution.

In your letter to Mr. Schwing, you assert that the City's LCP authorizes the City to
determine hours of operation. Just to clarify, the LCP identifies standards by which to
review a request for a permit, and is not a permit itself. In fact, the City's LCP requires a
coastal development permit for all development within the CO District. Therefore, a
coastal development permit is required in order to authorize the development at issue

here.

! The Coastal Act is codified in sections 30,000 to 30,900 of the California Public Resources Code. All
further section references are to that code, and thus, to the Coastal Act, unless otherwise indicated.

CCC-16-CD-02
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V-5-09-026 (City of Dana Point)
November 20, 2009
Page 3 of 4

In addition, the presence of language in the LCP indicating that the City may determine
hours of operation does not aiso imply that the City may erect gates to enforce those
hours - the City of Dana Point has numerous parks with hours of operation that are not
gated -, nor does it somehow exempt such development from the application of Coastal
Act and LCP policies, including those pertaining to public access, and the concomitant
permit requirements. In fact, as described further below, the construction of gates to
obstruct pedestrians from public accessways in the subject locations is expressly
prohibited in the City’'s LCP.

You also state that you have set the hours of operation at 8:00 am to 5/7:00 pm
(depending on the season) because the presence of public accessways in a residential
community creates significant safety issues. The mere presence of a public accessway
in a residential neighborhood is not a public safety issue. As you are no doubt aware,
there are many such accessways in residential neighborhoods along the California
coast that present no more of a safety issue than accessways located in non-residential
areas. If free of view obstructing vegetation, the accessways are accessible to
monitoring from multiple vantage points during daylight hours, and if adequately lit, at all
hours. In addition, the hours you have set - which don’t even include ali daylight hours -
are much more restrictive than the hours the City uses at other City-owned facilities. Nor
are the hours consistent with public access policies of the Headlands Development and
Conservation Plan, including Section 4.4, which specifies that trails will maximize public
coastal access.

Therefore, in order to resolve this violation and reduce the possibility of further
enforcement action by the Coastal Commission, we ask that you remove the above-
mentioned gates and signs. If, at a later date you wish for gates and/or signs to be
installed that restrict public access, you would first need to obtain authorization for them
through issuance of a coastal development permit {or by amending CDP No. 04-23). If
you choose to authorize the gates and signs through the coastal development
permitting process, an amendment to the City’'s LCP will also be required as Section
3.4.A6 of the Headlands Deveiopment and Conservation Plan {part of the City’s
certified LCP) expressly prohibits gates or other development that restrict public
pedestrian and bicycle access. As Mr. Schwing advised you in his ietter, because the
gates and signs appear to be inconsistent with the public access policies of the Coastal
Act and the City’s LCP, it is not likely that Commission staff would recommend approval
of the subject gates, signs, and hours of operation by the Coastal Commission {which
would review the issue in an LCP amendment and/or likely hear the matter on appeal)
as currently configured and/or proposed. We would therefore prefer to work with you to
address the situation in a way which is consistent with the LCP and Coastal Act.

Please note that Mr. Schwing raised some additional issues in his letter regarding view
obstruction and there are other ongoing issues that have been previously identified
relative to sensitive habitat clearance elsewhere on the site. That is not the subject of
this letter, but resolution of those issues remains important. We urge you to continue to
work with staff to resolve those issues and appreciate your cooperation.

While we remain confident that this matter can be resolved amicably and strongly prefer
to do so, please be advised that Public Resources Code Section 30810(a)(3) authorize$.-c.16.cp-o2
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the Commission to issue a cease and desist order to enforce any requirement of a
certified LCP if the local government is a party to the violation (as in this instance where
the City owns the property upon which the Coastal Act violation is located and operates
the subject gated accessways). Please contact me by December 7, 2009 regarding
how the City intends to resolve this matter.

Thank you for your attention to this matter. If you have any questions regarding this
letter or the pending enforcement case, please feel free to contact me at (562) 590-
5071. We look forward to speaking with you and resolving this matter in the near future.

Sincerely,

C_—

Andrew Willis
District Enforcement Analyst

cC:  Sherilyn Sarb, Deputy Director, CCC
Lisa Haage, Chisf of Enforcement, CCC
Karl Schwing, Orange County Planning Supervisor, CCC
Alex Helperin, Staff Counssl, CCC
Teresa Henry, District Manager, CCC
N. Patrick Veesart, Enforcement Supervisor, CCC
Christopher Pederson, Deputy Chief Counsel, CCC

CCC-16-CD-02
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Rutan & Tucker, LLP
attorneys at law

RUTAN & TUCKER, LLP

A. Patrick Mufioz (State Bar No. 143901)
pmunoz@rutan.com e
John A. Ramirez (State Bar No. 184151) . JUN o 4
jramirez@rutan.com : 0 2’
Jennifer Farrell (State Bar No.251307) =
jfarrell@rutan.com . By: R LnDSEY. (i
611 Anton Boulevard, Fourteenth Floor ' i
Costa Mesa, California 92626-1931
Telephone: 714-641-5100
Facsimile: 714-546-9035

Attorneys for Petitioner and Plaintiff
CITY OF DANA POINT, a California Municipal

Corporation
SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN DIEGO |
CENTRAL DIVISION-
CITY OF DANA POINT, a Cahforma Case No. 37-2010-00099827-CU-WM-CTL
Municipal Corporation, - Cogxglg%l;%e)lted with Case No. 37-2010-

Petitioner and Plaintiff,
Vs. v Judge: Joan M. Lewis, Dept. C-65

CALIFORNIA COASTAL COMMISSION, a
California public agency, and DOES 1 through [PR@?@S‘EB] JUDGMENT REGARDING

5, inclusive, THE PETITION FOR WRIT OF MANDATE
: : : . AND COMPLAINT FOR DECLARATORY
Respondent and Defendant. AND INJUNCTIVE RELIEF FILED BY

: L THE CITY OF DANA POINT AGAINST
HEADLANDS RESERVE LLC, a Delaware THE CALIFORNIA COASTAL

Limited Liability Company, and DOES 6 COMMISSION
through 10, inclusive, .
Trial Date: April 28, 2011
Real Parties in Interest.
SURFRIDER FOUNDATION
Petitioner and Plaintiff,
Vvs.

CITY OF DANA POINT; a Municipal
Corporation,

Respondent and Defendant.

HEADLANDS RESERVE LLC, a Delaware -
Limited Liability Company,

Real Party in Interest.

CCC-16-CD
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Rutan & Tucker, LLP
afforneys at law

[PROPOSED] JUDGMENT

Petitioner and Plaintiff City of Dana Point’s (“Petitioner”) Petition for Writ of Mandate
and Complaint for Declaratory and Injunctive Relief (“Petition and Complaint’) came before this
Court for hearing at 1:30 p.m., April 28, 2011. City Attorney A. Patrick Mufioz, John A. Ramirez
and Jennifer Farrell appeared on behalf of City. Attorney George M. Soneff apbeared on behalf of
Héadlands Reserve LLC, which is named in the action as the Real Party in Interest (“Real Party™).
Attorney J ameé Jordan Patterson, Supervising Deputy Attorney General, appeared on behalf of the
California Coastal Commission t“Respondent”), Respondent and Defendant in the above action.

Petitioner’s Petition and Complaint was origAinally' filed in Orange Couhty Superior Court
and désignated as Orange County Superior Court Case Number 30-2010-00374874 (defined above
as “Petition and Complaint” and now alternatively as “City Petition™). Thereafter, the Surfrider
Foundatioﬁ filed a separafe action against Petitioner, which was désignated as Orange County
Superior Court Case Number 30-2010-00381725 (“Surfrider Petition”). The City Petition and the
Surfrider Petition were theﬁ consolidated and transferred to the San Diego Superior Court and
designated as San Diegb Superior Court Case Number 37-2010-00099827-CU-WM-CTL. This
Judgment pertains oniy to the City Petition and not to the Surfrider Petition.

The Court, havipg read and considered the moving papers, the opposition papers and the
reply papers; the Administrative Record prepared by the California Coastal Commission; and
having heard and considered all oral argument provided at the hearing held on this matter; and
good cause appearing therefor, finds é.ﬁd determines as follows: ‘

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the California Coastal
Commission’s actions taken on May 13, 2010.(1) determnmg that City Ordinance No. 10- 05
(“Nuisance Abatement Ordlnance "), an urgency ordinance adopted by the City Council of the Clty
of Dana Point, raised a substantial issue under the Coastal Act, and (ii) determuung that the
Nuisance Abatement Ordinance is not exempt from the Coastal Act’s permit requirements
(collectively the “Commission’s May 13, 2010 Actions™), are invalid and void insofar as the
Califémia Co_astal Commission lacks any jurisdiction over the City’s Nuisance Abatement
Ordinance pursuant to Public Resources Code section 30005(b).

L - CCC-16-CD
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Rutan & Tucker, LLP

attorneys at law
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" ITIS FURTHER ORDERED, ADJUDGED AND DECREED that a Peremptory Writ of
Mandate be issued under seal of this Court commanding the California Coastal Commission, its

Commissioners, its Executive Director, its officials, agents, attorneys, employees and all pefsons

or entities acting on behalf of, or through or under color of authority of the California Coastal

Commission, to set aside and rescipd the Commission’s May 13, 2010 Actions and not to takelany
action or further steps to attempt to assert the jurisdiction of California Coastal Commission over
Ordinance No. 10-05. B |

JUDGMENT IS HEREBY ENTERED, in FAVOR OF the City of Dana Point and
Headlands Reserve LLC, and AGAINST the Caﬁfomia Coastél Commiséioﬁ on all causes of
action set forth in the Petition and Complaint.

IT IS SO ORDERED: o JOAN M. LEWIS
Dated: JUN 02 20“ |

Honorable Joan M. Lewis
Judge of the Superior Court

CCC-16-CD
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DANIEL FOSTER (Bar No. 179753)
DAVID M. BECKWITH (Bar No. 125130)

JENNIFER KALNINS TEMPLE (Bar No. 258637)

BROCK WILSON (Bar No. 248018)
McDERMOTT WILL & EMERY LLP
18191 Von Karman Avenue, Suite 500
Irvine, CA 92612-7108 :

Telephone:  949.851.0633

Facsimile: 949.851.9348

Angela Howe (Bar No. 239224) .
SURFRIDER FOUNDATION
P.O.Box 6010

San Clemente, CA 92674
Telephone:  949.492.8170
Facsimile: 949.492.8142

Attorneys for Petitioner

SURFRIDER FOUNDATION
| SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SAN DIEGO, CENTRAL DIVISION §

CITY OF DANA POINT, a California
Municipal Corporation,

Petitioner/Plaintiff,
V.

CALIFORNIA COASTAL COMMISSION,
a California public agency, and DOES 1

- through 5, inclusive,

Defendant/Respondent,
HEADLANDS RESERVE LLC, a Delaware
Limited Liability Company, and DOES 6
through 10, inclusive,

Real Party in Interest.

PETITION FOR WRIT OF MANDATE AND

'{ SURFRIDER FOUNDATION AGAINST THE

AND RELATED CONSOLIDATED CASE.

Petitioner Surfrider Foundation’s (“Petitioner”) Petition for Writ of Mandate and
Complaint for Declaratory and Injunctive Relief (“Petition and Complaint”) came before this
Court for hearing at 1:30 p.m., April 28, 2011. Jennifer Kalnins Temple, David M. Beckwith,

and Brock F. Wilson of McDermott Will & Emery LLP and Angela Howe of Surfrider
-1- -

FIlot sp

Goeit of ¥ie Supsdur Gous
UL 29 2011

/;ém

Beputy

Ly

CASE NO. 37-2010-00099827-CU-WM-CTL
(Consolidated with Case No. 37-2010-00099878)

Assigned for all purposes to:

Honorable Joan M. Lewis
Department C-65

PERsF! JUDGMENT REGARDING

COMPLAINT FOR DECLARATORY AND
INJUNCTIVE RELIEF FILED BY

CITY OF DANA POINT
Action Filed: May 24, 2010

P

3 JUDGMENT RE WRIT OF MANDATE, ETC.
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Foundation appeared on behalf of Petitioner, Surfrider Foundation. A. Patrick Mufioz, John A.
Ramirez and Jennifer Farrell of Rutan & Tucker, LLP appeared on behalf of the City of Dana
Point (“Respondent”). George M. Soneff of Manatt, Phelps & Philips, LLP appeared on behalf of
Headlands Reserve LLC, which is named in the action as the Real Party in Interest (“Real
Party”). Attorney Jamee Jordan Patterson, Supervising Deputy Attorney General, appeared on
behalf of the California Coastal Commission.

Surfrider’s Petition and Complaint was originally filed in the Orange County Superior
Court and designated as Orange County Superior Court Case No. 30-2010-00381725. The City
of Dana Point filed a separate action against the California Coastal Commission, which was
designated as Orange Coﬁnty Superior Court Case No. 30-2010-00374874 (“City Petition™). The
City Petition and the Surfrider Petition were then consolidated and transferred to the San Diego
County Superior Court and designated as San Diego Coﬁnty Superior Court Case
No. 37-2010—00099827—CU—WM-CTL. This Judgment pertains only to the Surfrider Petition and
not to the City Petition. |

The Court, having read and considered the moving papers, the opposition papers and reply
papers, the Administrative Record prepared by the City of Dana Poi'nt, and having heard and
considered all oral argument provided at the hearing held on this matter, and good cause
appearing therefore, finds and determines as follows:

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that City of Dana Point
Ordinance No. 10-05, codified in part as City of Dana Point Municipal Code 13.04.030(h), (“the
Ordinance™) is invalid and void insofar as there was no properly declared nuisance and/or the
manner of abatement was excessive. | |

IT IS FURTHER HEREBY ORDERED, ADJUDGED AND DECREED that a
Peremptory Writ of Mandate be issued under seal of this Court commanding the City of Dana
Point, its City Council, its officiates, agents, attorneys, employees and all persons or entities
acting on behalf of, or through or under color of authority of the City of Dana Point, to set aside

and rescind the Ordinance and to not take any actions or further steps to enforce the Ordinance.

CCC-16-CD-(
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extent-that-the-City of Dana Point continues to maintain the gates and/or signage at the Mid-
<yrand-and-Central-Strand-Aceess"W? trands Vista Beach the City must apply to-the
atifornia Coastal Commission-fo permit-for such oates and signage. ,Q' ,/
JUDGMENT IS HEREBY ENTERED, in FAVOR OF Surfrider Foundation, and
- AGAINST the City of Dana Point and Headlands Reserve LLC.
IT IS SO ORDERED.
Dated: 2% ,2011 foﬂob %7 (é/.{ TS
Hgnorable Joan M. Lewis
dge of the Superior Court
-3-
BF JUDGMENT RE WRIT OF MANDATE, ETC. CCC-16-CD-12
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DECLARATION OF SERVICE BY MAIL

I.declare as follows:

I am employed in the County of Orange, State of California; I am over the age of eighteen
(18) years and am not a party to this action; my business address is 18191 Von Karman Avenue,
Suite 500, Irvine, California 92612-7108, in said County and State; I am readily familiar with
McDermott Will & Emery LLP’s practice in its above-described Orange County office for the
collection and processing of correspondence for mailing with the United States Postal Service;
pursuant to that practice, envelopes placed for collection at designated locations during:
designated hours are deposited with the United States Postal Service with first class postage
thereon fully prepaid that same day in the ordinary course of business; on June 16, 2011, I served
the attached:

[PROPOSED] JUDGMENT REGARDING PETITION FOR WRIT OF
MANDATE AND COMPLAINT FOR DECLARATORY AND
INJUNCTIVE RELIEF FILED BY SURFRIDER FOUNDATION AGAINST
THE CITY OF DANA POINT

by placing a true copy thereof in an en_velope addressed to each of the persons named below at the
address shown:

SEE ATTACHED SERVICE LIST

and then by sealing and placing said envelope(s) for collection at a designated location at
McDermott Will & Emery LLP’s offices at 18191 Von Karman Avenue, Suite 500, Irvine, -
California 92612-7108, during designated hours, for mailing on the above date, following
ordinary business practice. Upon motion of a party served, service made pursuant to California
Code of Civil Procedure § 1013a(3) should be presumed invalid if the postal cancellation date or
postage meter date on the envelope is more than one (1) day after the date of deposit for mailing
contained in this afﬁdav1t

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct and that this Declaration was executed on June 16, 2011, at Irvine,

California.

ANITA-MARIE SMITH

DM_US 28985774-1.099749.0411

CCC-16-CD-(
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A. Patrick Munoz, Esq.

John A. Ramirez, Esq.

Rutan & Tucker, LLP

611 Anton Boulevard, 14th Floor
Costa Mesa, CA 92626-1931

Telephone:  714.641.5100
Facsimile: ~ 714.546.9035
pmunoz@rutan.com
jramirez@rutan.com

Kamala D. Harris, Esq.
Attorney General of California
Jamee J. Patterson, Esq.

SERVICE LIST

Attorneys for Petitioner and Plaintiff

CITY OF DANA POINT

Attorneys for Respondent and Defendant
“CALIFORNIA COASTAL COMMISSION

Supervising Deputy Attorney General

110 West A Street, Suite 1100
San Diego, CA 92101

Telephone:  619.645.2023
Facsimile: 619.645.2012
Jamee.Patterson@doj.ca.gov

George M. Soneff, Esq.

David T. Moran, Esq.

Manatt, Phelps & Philips, LLP
11355 W. Olympic Boulevard
Los Angeles, CA 90064-1614

Telephone:  310.312.4000
Facsimile: 310.312.4224
gsoneff@manatt.com
dmoran@manatt.com

DM_US 28985774-1.099749.0411

Attorneys for Real Party in Interest

HEADLANDS RESERVE, LLC

#E: JUDGMENT RE WRIT OF MANDATE, ETC.
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-Dana Point (the “Clty” or “Dana Point”). Jennifer Kalnins Temple, Esq., Brock F. Wilson, Esq.,
‘ Angela Howe Esq and Dav1d Beckw1th Esq appeared on: behalf of Surfrider. George M. Soneff,

F'!' L ED

San Diego Superior Court
JUN g 1 2011

Clerk of the Superior Court
BY; __H.HENSON

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FoOR THE COUNTY OF SAN DIEGO

CITY OF DANA POINT, a California Case No. 37-2010-00099827-CU-WM-CTL
Municipal Corporation, (Consolidated with Case No 37-2010-00099878)
Petitioner and Plaintiff, ORDER GRANTING SURFRIDER’S

V. REQUEST FOR DECLARATORY RELIEF

CALIFORNIA COASTAL COMMISSION, a Judge: Joan M. Lems
California public agency, and DOES 1 through Dept.: 65
5, inclusive, .

Respondent and Defendarit,
HEADLANDS RESERVE LLC, a Delaware
Limited Liability Company, and DOES 6
through 10, inclusive,

Real Party in Interest,

AND RELATED CONSOLIDATED CASE.

Petitioner Surfrider Foundation’s (“Surfrider”) petition for writ of mandate and for
declaratory and injunctive relief came on regularly for hearing April 28, 2011, at 1:30 p.m., in
Department 65 of the above-entitled Court, the Hon. Joan M. Lewis, judge presiding. A. Patrick
Munoz, Esq., John A. Ramirez, Esq. and Jennifer Farrell, Esq., appeared on behalf of the City of

Esq., appeared on behalf of Real Party in Interest Headlands Reserve LLC (“Headlands”)

ORDER GRANTING SURFRIDER’S REQUEST FOR DECLARATORY RELIEF - C C-16-CI
Exhib
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Also heard on April 28, 2011, was the consolidated matter City of Dana Point v. California
Coastal Commission. Attorneys Munoz, Ramirez and Farrell appeared on behalf of Petitioner and
Plaintiff, Dana Point. Jamee Jordan Patterson, Supervising Deputy Attorney General, appeared on
behalf of the California Coastal Commission (the “Commission™), the Defendant and Respondent.
Attorney Soneff appeared on behalf of Real Party in Interest Headlands Reserve, LLC.

On April 28, 2011, the Court confirmed its tentative ruling granting the City’s petition for
writ of mandate in its case against the Coastal Commission. As to Surfrider’s petition, the Court
took the matter under submission and now rules as follows.

This action concerns two beach access trails (the “trails”) in the area of “The Strand at
Headlands” (the “project” or “Headlands”) and Dana Point’s finding of a nuisance that it believed
necessitated the closure and gating of the trails during certain portions of the day. |

In 2002, the City proposed to amend its certified Local Coastal Program (“LCP”) to allow
development of the Headlands. [1 CCC AR 185-1 86'] In 2003, the City submitted the LCP
Amendment (“LCPA”) to the Commission for its review and certification. [1 CCC AR 186]

In January of 2004, the Commission reviewed and approved the LCPA with modifications
necessary to bring the LCPA into conforrrﬁty with the Coastal Act. [1 CCC AR 175] The
modifications included maximizing the hours of use of public beaches and parks, requiring that any
development provide a minimum of three public accessways and an inclined elevator/funicular to
the beach and requiring that any limitation on the time of use of public beaches and parks be subject
to a coastal development permit (“CDP”). [1 CCC AR 205, 207]

The Commission allowed gates in the Strand area to restrict vehicular access so long as
(1) pedestrian and bicycle access through the residential development to the beach remained

unimpeded; (2) a direct connection is provided between the mid-point of the beach parking lot and

/17

! Both the Commission and the City submitted administrative records. A reference to “CCC” is a reference to
the Commission’s administrative record (“AR”) with the number preceding CCC referring to the volume of the record
and the number following CCC AR referring to the page number. Similarly, a reference to “DP” is to the City’s
administrative record with the number preceding DP being the volume of the City’s record and the number following a
reference to the specific page number.

2-
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the central Strand; and (3) an inclined funicular provided mechanized access to the beach instead
of public vehicular access. [1 CCC AR 208, 234, 253] Gates in the residential subdivision were to
only preclude public vehicular access. [1 CCC AR 352-353]

As modified, the Commission found the LCPA was consistent with the public access
policies of the Coastal Act. [1 CCC AR 333, 354] The City accepted the Commission’s
modifications and the City’s 2004 “The Headlands Development and Conservation Plan” (“Plan”)
included the modifications. The Plan required a permit for limitations on time of use of beaches
and parks and prohibited gates from interfering with public pedestrian access. [1 CCC AR 421-422
(Policy 5-31, Policy 5-35).] The City subsequently approved a Coastal Development Permit for the
Headlands project. [2 CCC AR 1286]

Headlands developed and still owns major portions of the project. The project is located on
121 acres of oceanfront property in Dana Point above Strand Beach and included over 93 acres
reserved for parks and open space. [See, e.g., Headlands’ opening brief in consolidated matter. ]

One of the public parks constructed as part of the project is Strand Vista Park, which is
located above a beach known as Strand Beach. [1 CCC AR 195; 561-563] As part of the project,
Headlands constructed four new access wéys and reconstructed the fifth. [1 CCC AR 460-461;
506-508; 2 CCC AR 1286-1287] 1t is the “Mid-Strand” and “Central Strand” trails® that are the
subject of this action. The additional access trails was a condition of the Commission approving
the City’s Local Coastal Program Amendment. [1 CCC AR 205; 207] This was done to bring the
LCPA into conformity with the Coastal Act.

In May of 2009, after the construction of Strand Vista Park, The City adopted Ordinance
No. 09-05 to set hours for the new parks and trails. [2 CCC AR 1361-1366; 8 DP AR 2514-2519]
The City set the hours for opening of the trails at 8:00 a.m., and, depending on the time of year, the

trails close at either 5:00 p.m. or 7:00 p.m. The hours are enforced by locking gates. [1 CCC AR

Iy
Iy

2 {Jnless otherwise indicated, future references to the “trails” are specifically to the Mid-Strand and Central
Strand trails.
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703] On the other hand, the North Strand Beach trail is open from 5:00 a.m. until midnight, the
same hours as Strand Beach. Strand Vista Park is open from 6:00 a.m. to 10:00 p.m. throughout the
year.

In October 2009, after the hours of operation had been set and before the park, trails and
other public amenities were opened, the Commission staff wrote to the City of Dana Point asserting
that the City did not have the ability to limit the park hours as it had. The Commission demanded
that the City revoke the hours and remove the gates based on the fact that no CDP authorized them.
[1 CCC AR 701-705]

Dana Point’s City Council then adopted, as an urgency measure, Ordinance No. 10-05) (the
“ordinance™) declaring the existence of a nuisance at the site and mandating the enforcement of
closure hours for the Strand Vista Park and the access ways, as well as maintenance of the gates on
the trails. [2 CCC AR 1072-1079]

Appeals of the ordinance were received and heard by the Commission. [See, e.g.,9 DP
AR 2957] The Commission’s actions with respect to those appeals were the subject of the
consolidated matter brought by the City that has now been ruled upon by this Court. .

The matter currently pending is the petition brought by Surfrider challenging the City’s
finding of a nuisance and the resulting restrictions of access to the trails.

In seeking relief, Surfrider makes various arguments. It accuses the City of attempting to
“create a private enclave for its tax-generating benefactor, the Headlands . . .”  Surfrider contends
that the record shows that a nuisance has never existed and that the ordinance goes above and
beyond nuisance abatement. Moreover, Surfrider argues, the City relied on “rank speculation” by
law enforcement as a basis for passage of the ordinance.

Generally, Surfrider argues that the closure of the trails violates the Coastal Act and the
“maximum access” requirements of the California Constitution and the constitutional rights of
freedom of association and assembly.

The City, on the other hand, with similar arguments being made by Headlands, suggests that
there was ample support for its Council’s adoption of the ordinance and that Surfrider’s

constitutional arguments lack merit.
-4-
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In support of the City’s argument that the Council had a basis for declaring and abating a
nuisance, the City in part cites to the testimony from Sgt. James Greenwood, the supervisor of the

community based policing team [2 CCC AR 1205, 1215; 8 DP AR 2686-9; 2691]; the number of

crime reports from the Sheriff’s Department [2 CCC AR 1205; 1215; 8 DP AR 2573-2633]; a Staff
Report jointly prepared by the City Attorney, the Chief of Police Services [2 CCC AR 1341-1351; 8

DP AR 2542-52]; a log entitled “Headlands Police Call and Police Report Summary” [2 CCC AR
1433-1438; 8 DP AR 2634-2639]; and testimony from law enforcement personnel, City officials
and others [e.g., 2 CCC AR 1204-1210; 1215; 8 DP AR 2668-2678].

The City’s declaration of a nuisance appears to principally be based on the crime reports.
These begin as early as 2005 and continue to 2010. [8 DP AR 2573-2633] However, it appears
to the Court that the majority of these reports predate the trails being opened to the public and/or
occurred outside of the trails. Jd. [See also 2 CCC AR 1482-1492] Most of the calls related to
traffic violations or vandalism at the Headlands’ development and the Court notes it found no
reports of injuries to persons.

The LCPA provided that “[t]he City will determine hours of operation.” However, the
LCPA also, as modified, provided for the sﬁbject trails and required the maximization of hours of
use of public beaches and parks that those trails accessed.

The City could point the Court to no police activity that supported the Council’s
determination that the trails should be closed 13 to 15 hours of the day. And, as indicated above,
the gates in the area were only to preclude public vehicular traffic.

The City did argue that opening the trails (by way of unlocking the gates) any earlier than
8:00 a.m. or closing the trails any later than 5:00 p.m. or 7:00 p.m. (depending on the time of the
year) would be a drain on resources. However, the gates locked and opened with a time lock
mechanism. [I CCC AR 703]

Additionally, and importantly, the gates were erected and restrictive hours determined
before the public was given access to the trails. Therefore, the City never had before it any
information as to what would occur if the public was given greater access to the trails.

/11
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Moreover, the support for closing the trails was also based on pure speculation. For
example, Sgt. Greenwood’s comments addressing his “broken window theory” that “when we take
the fences and the gates and the hours of operation down, my fear is that we will turn the Headlands
development into basically an amusement park . . . . There will be teenage drinking, teenage
smoking, sex parties, sex, drugs, rock and roll. . ..” [8 DP AR 2688]

In deciding this matter the Court believes the proper standard of review is the rational basis
standard.

The Court agrees that the City has the right to declare and abate a nuisance. See Pub.
Resources Code Sec. 30005(b). However, the City cannot act to abate the nuisance —i.e., limit
hours of access/place gates — in a manner that is in excess of that necessary without obtaining a
coastal permit. See, for example, 2 CCC AR 1222.

Having reviewed the record and considered the arguments of the parties, the Court believes
the record was entirely lacking in evidentiary support for declaring a nuisance and that the City
acted arbitrarily and capriciously in making such a declaration. ~Additionally, ever if a nuisance
existed the Court finds the City acted arbitrarily and capriciously in the manner in which it abated
the purported nuisance and that the mannef of abatement was entirely lacking in evidentiary
support.

Surfrider sought various forms of relief in its petition and complaint. [See Petition and
Complaint’s prayer.] For the reasons indicated, the Court believes that Surfrider is entitled to a
declaration that the City’s record fails to support a public nuisance. [Id,, at Para. (d)] The Court
makes such a declaration and finds that the nuisance ordinance should be set aside.

Based on this finding the Court does not believe it need reach Surfrider’s constitutional
arguments or requests for relief relative thereto.

In its prayer, at Paras. (a)(b) and (g), Surfrider requests a writ of mandate and/or
declarations from the Court directing the City to remove the gates and signs at the trails and to
apply for a CDP prior to the enactment of any other gates, impediments or signage relating to
public beach access at the trails.

/11
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At Para. (c) of its prayer, Surfrider sought a declaration that the ordinance is void because
the city failed to apply for prior certification from the Commission for an ordinance which amends
its Certified Local Coastal Program.

The Court believes its finding that there was no properly declared nuisance and/or that the
manner of abatement was excessive sufficiently adjudicates the matters pending before this Court.
To the extent the City — in response to this ruling — continues to maintain the gates and/or signage
then the Court believes the matter would more appropriately be in the jurisdiction of the
Commission for further action.

In ruling on this matter, the Court granted Surfrider’s motion to strike those portions of tab
21 of the City’s administrative record that relate to police reports that post-date the date on which
the ordinance was passed.

IT IS SO ORDERED.

Dated: VAN /4 %”1/ % /)5{)

JOAN M. LEWIS
udge of the Superior Court
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APPEALS from judgments of the Superior Court of San Diego County, Joan M.
Lewis, Judge. As to No. D060260, affirmed in part; reversed in part; remanded with
directions; as to No. D060369, held in abeyance.

Kamala D. Harris, Attorney General, John A. Sauerenman, Senior Assistant
Attorney General, Jamee Jordan Patterson, Deputy Attorney General for Defendant and
Appellant California Coastal Commission in No. D060260.

Rutan and Tucker, Anthony Patrick Munoz, John A. Ramirez and Jennifer J.
Farrell for Plaintiff and Respondent in No. D060260, and for Defendant and Appellant in
No. D060369.

Manatt Phelps & Phillips, George Michael Soneff, Michael M. Berger and
Benjamin G. Shatz for Real Party in Interest and Respondent in No. D060260, and Real
Party in Interest and Appellant in No. D060369.

McDermott Will & Emery, Jennifer N. Kalnins-Temple, Daniel R. Foster, David
M. Beckwith; Angela Tiffany Howe for Plaintiff and Respondent in No. D060369.

L.
INTRODUCTION

These appeals stem from two consolidated cases related to a project to develop a

large parcel of coastal land (the Project) within the City of Dana Point (the City). The

parcel on which the Project is located is subject to the California Coastal Act of 1976
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(Coastal Act) (Pub. Resources Code, § 30000 et seq.)! The Project includes

approximately 125 luxury home sites on an oceanfront slope.2 The home sites are to be
situated between a newly created public park at the top of the slope and a newly
dedicated public beach at the bottom of the slope. Public access trails run through the
residential portion of the Project, linking the public park at the top of the slope with the
beach below.

As portions of the Project neared completion, including the new public park at the
top of the slope, the City adopted an ordinance that mandated limited hours of operation
for the trails at the Project site that traverse the partially completed residential
subdivision, and the installation of pedestrian gates on those trails. Several individuals
and an entity filed administrative appeals of the ordinance with the Commission (the
Commission). In ruling on the appeals, the Commission concluded that the limited hours

of operation for the trails and the gates require a coastal development permit under the

Coastal Act (§ 30600, subd. (a)).3
The dispute in this case centers around whether the installation of the gates and the

limited hours of operation for the trails fall within the City's nuisance abatement powers

1 Unless otherwise specified, all subsequent statutory references are to the Public
Resources Code.

2 At oral argument, counsel for the City stated that the sites are being offered for
sale at between $7 million to $12 million each.

3 For ease of reference, we will refer to the gates and hours of operation as the
"development mandated by the ordinance." The term "development" for purposes of the
Coastal Act includes, "[T]he placement or erection of any solid material or structure . . .
[or the] change in the intensity of use of water, or of access thereto." (§ 30106.)

3
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under the Coastal Act and therefore does not require a coastal development permit, or
instead, exceeds those powers and thus requires that the City seek a coastal development
permit in order to undertake such development.

The City filed an action (City's Case) seeking to set aside the Commission's
decision and restrain any future attempt on the part of the Commission to exercise
jurisdiction over the development mandated by the ordinance. The City contended that
the Commission lacked jurisdiction over its actions because the limited hours of
operation and installation of the gates were required to abate nuisance conditions at the
site, and the Coastal Act provides that no provision of the Act is a limitation on "the
power of any city or county or city and county to declare, prohibit, and abate nuisances."
(§ 30005, subd. (b)). The City argued that the statute deprived the Commission of all
jurisdiction under the Coastal Act to prohibit development mandated by the nuisance
abatement ordinance for the sole reason that the City claimed that it was acting pursuant
to section 30005, subdivision (b). The City sought declaratory relief, including
declarations that "the Coastal Commission lacks jurisdiction under Coastal Act section
30005[, subdivision] (b) to place limitations on the enforcement of the Nuisance
Abatement Ordinance," and that "the adoption of the Nuisance Abatement Ordinance did
not require any City 'coastal development permit application.'" The City also requested
that the trial court enjoin the Commission "from undertaking any enforcement action
arising from said ordinance." In sum, the City asked the trial court to rule that the City

was legitimately exercising nuisance abatement powers under section 30005, subdivision
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(b) and that the Commission therefore lacked jurisdiction to restrict any action that the

City might take pursuant to those powers.#

Surfrider Foundation (Surfrider), a nonprofit environmental organization, filed a
separate action (Surfrider Case) against the City in which Surfrider claimed that the
Commission had jurisdiction over the development mandated by the ordinance, and that

the development violated the Coastal Act and various land use regulations governing the

Project, including the City's local coastal program (see § 30500).5 Surfrider also claimed
that the City lacked a rational basis for adopting the ordinance and that the ordinance
impinged on various state and federal constitutional rights of the public.

In the City's Case, the trial court invalidated the Commission's determination that
the development mandated by the ordinance required a coastal development permit. The
trial court reasoned that section 30005, subdivision (b) divests the Commission of
jurisdiction over such development, "regardless of the merits" of the validity of the City's
nuisance declaration. The court granted the City's request for declaratory relief, and
stated, "[T]he . . . Commission lacks jurisdiction under Coastal Act section 30005,
subdivision] (b) to place limitations on the enforcement of the Nuisance Abatement
Ordinance," and "the adoption of the Nuisance Abatement Ordinance did not require any

city 'coastal development permit application.' " The court also issued a judgment and a

4 At oral argument in this court, the City's counsel acknowledged that the City asked
the trial court to declare that the City had legitimately exercised its nuisance abatement
powers under section 30005, subdivision (b).

5 The City and Surfrider each named the developer of the Project, Headlands
Reserve LLC (Headlands), as a real party in interest.

5
CCC-16-CD-02
Exhibit 12
Page 5 of 69



writ of mandate against the Commission. The Commission filed an appeal in the City's
Case.

In the Surfrider Case, the trial court concluded that the City had acted arbitrarily
and capriciously in the manner by which it declared a nuisance at the Project. The court
entered a judgment stating that the ordinance was "invalid and void insofar as there was
no properly declared nuisance and/or the manner of abatement was excessive." Both the
City and Headlands appealed in the Surfrider Case.

In its appeal, the Commission claims that it had administrative appellate
jurisdiction pursuant to section 30625 to consider the appeals of the City's ordinance.
Section 30625 provides that "any appealable action on a coastal development permit or
claim of exemption for any development by a local government . . . may be appealed to
the commission by an applicant, any aggrieved person, or any two members of the
commission." The Commission also contends that the trial court erred in interpreting
section 30005, subdivision (b) as restraining the Commission from taking future actions
with respect to the development mandated by the ordinance.

We conclude that the trial court properly invalidated the Commission's
determination that the development mandated by the ordinance requires a permit. The
Commission lacked administrative appellate jurisdiction under section 30625 to consider
the appeals of the ordinance because a municipality's enactment of an ordinance does not
amount to an "appealable action" (§ 30625, subd. (a)) from which an administrative
appeal to the Commission may be taken. However, we also conclude that the trial court

erred in restricting the Commission from exercising jurisdiction over the development

6
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mandated by the ordinance without first determining in the City's Case whether the City
was acting properly within the scope of its nuisance abatement powers reserved to it
pursuant to section 30005, subdivision (b). Because the City asked the trial court to order
the Commission to halt any action that would interfere with the City's nuisance abatement
measures, the City was required to establish that it was exercising that authority
legitimately. More specifically, we hold that before a municipality may obtain a writ of
mandate restraining the Commission from exercising jurisdiction over development that
the municipality has authorized pursuant to section 30005, subdivision (b), the
municipality must demonstrate that it has exercised its nuisance abatement powers in
good faith, in that the municipality has not utilized these powers as a pretext for avoiding
its obligations under its own local coastal program. We remand the matter to the trial
court for a determination of whether the City properly exercised its nuisance abatement
powers in this case, in light of our interpretation of section 30005, subdivision (b).

The trial court's conclusion in the Surfrider Case that the City acted arbitrarily and
capriciously in enacting the ordinance suggests that on remand in the City's Case, the
court is likely to conclude that the City's claim that it enacted the ordinance in order to

abate a nuisance is pretextual, and thus, that the Commission may exercise jurisdiction

over the gates and hours of operation on the trails.0 Any future proceedings by the

Commission against the City that are authorized by the trial court's ruling on remand in

6 We do not intend in any way to suggest what the trial court should do on remand
in the City's Case. We offer this observation merely in order to explain our decision to
hold the appeals in the Surfrider Case in abeyance in order to permit the trial court to
apply our interpretation of section 30005, subdivision (b) in the City's Case.

7
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the City's Case are likely to moot the constitutional issues raised in the Surfrider Case.

For this reason, we conclude that the appeals in the Surfrider Case should be held in

abeyance pending a final resolution of the issues in the City's Case.”
II.
FACTUAL AND PROCEDUAL BACKGROUND
A.  The Project

In 2002, the City proposed amending its local coastal program to allow the
development of the Project.

In January 2004, after requiring modifications to bring the local coastal program
amendment into conformity with the Coastal Act, the Commission approved the local
coastal program amendment. The modifications included a provision that states, "Public
beaches and parks shall . . . maximize hours of use to the extent feasible, in order to
maximize public access and recreation opportunities. Limitations on time of use . . . shall

be subject to a coastal development permit."

7 Our dissenting colleague takes issue with three aspects of the majority opinion:
our purported mischaracterization of the relief that the City sought in the trial court; our
"alteration of the clear separation of powers set forth in section 30005, subdivision (b)";
and our election to hold in abeyance the appeal in the Surfrider Case pending further
proceedings in the City's Case.

We think that the majority opinion adequately addresses these issues. For the
convenience of the reader, we point out that we discuss the relief that the City sought on
page 13 and pages 15 through 17; we explain the showing that the City must make on
remand in order to obtain a writ of mandate prohibiting the Commission from exercising
jurisdiction over development mandated by the Nuisance Abatement Ordinance on pages
52 through 54; and we discuss the reasons for our decision to refrain from deciding the
constitutional questions raised in the appeal in the Surfrider Case in light of the likelihood
that those questions may become mooted by final resolution of proceedings related to the
City's Case on pages 54 through 57.
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The local coastal program amendment required that the Project include various
trails from the park to the beach, including two trails, referred to as the Mid-Strand and
Central Strand trails (beach access trails), that run from the park, along streets through the
proposed housing development, to the beach. With respect to gates, the local coastal
program amendment provided:

"Except as noted in this policy, gates, guardhouses, barriers, or other
structures designed to . . . restrict access shall not be permitted upon
any street (public or private) within the Headlands where they have
the potential to limit, deter, or prevent public access to the shoreline,
inland trails, or parklands. In the Strand residential area, gates,
guardhouses, barriers, and other structures designed to regulate or
restrict public vehicular access into the residential development may
be authorized provided that 1) pedestrian and bicycle access from
Selva Road [at the top of the Project near the park] and the County
Beach parking lot through the residential development to the beach
remains unimpeded . . . ." (Italics added.)

The City subsequently adopted a plan entitled "The Headlands Development and
Conservation Plan," which incorporated the local coastal program polices pertaining to
the hours of use of the beaches and gates at the Project, mentioned above. The City later

approved a coastal development permit for the Project.

B. The City sets hours for the beach access trails and installs pedestrian gates at the
entrance to the trails

In May 2009, prior to the public opening of the park and beach access trails, the
City established that the trails would be open from 8:00 a.m. to either 5:00 p.m. or 7:00
p.m., depending on the time of year. The City also installed gates at the top of the beach
access trails that precluded pedestrian access to the trails during hours that the trails were

closed. In October 2009, the Commission discovered that the City had installed gates and
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that it intended to restrict the hours that the trails would be open to the public. The
Commission informed the City that its adoption of restrictive hours of operation for the
beach access trails and its installation of pedestrian gates at the trail heads constituted
violations of the Coastal Act, the local coastal program, and the coastal development
permit. The Commission demanded that the City rescind the restrictive hours of
operation for the beach access trails and remove the gates. The Commission also
informed the City that the City would have to seek an amendment to the local coastal
program and a coastal development permit if it wished to adopt such restrictive hours of
operation or install gates in the future.
C. The City adopts the Nuisance Abatement Ordinance

In November 2009, the Commission sent a notice of violation letter to the City,
informing the City that it could be subject to enforcement proceedings concerning the
gates and the hours of operation on the trails. After the City and the Commission
engaged in further communications in an unsuccessful attempt to resolve the issue, the
City Council held a meeting on March 22, 2010, at which it considered evidence
pertaining to public safety issues at the Project. At this meeting, the City adopted an
ordinance, Ordinance No. 10-05 (Nuisance Abatement Ordinance), which declared that
public nuisance conditions existed in the area of the beach access trails. The Nuisance
Abatement Ordinance states, "In the absence of closure regulations, signs, and gates,
restricting public access during closures . . . unlawful activities will occur within . . . the
general area of Mid-Strand Beach Access and Central Strand Beach Access." The

Nuisance Abatement Ordinance reestablished that the trails would be open from 8:00

10
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a.m. to either 5:00 p.m. or 7:00 p.m., depending on the time of year, and that pedestrian
gates would be used to enforce the hours of operation.
D. The Commission's hearing

Three days after the City adopted the Nuisance Abatement Ordinance, the
Commission issued a "Notification of Appeal Period," advising the public that the
ordinance could be appealed to the Commission. Three appeals were filed: one from a
private citizen, Vonne M. Barnes, a second from Surfrider, and a third from two members
of the Commission.

The City filed a letter brief in opposition to the appeals. In its brief, the City
argued that the Commission lacked appellate jurisdiction to review a local government's
enactment of an ordinance. The City also argued that under section 30005, subdivision
(b), the Commission lacked jurisdiction to review a local government's nuisance
abatement measures. In addition, the City argued that its enactment of the Nuisance
Abatement Ordinance had been prompted by public safety conditions, and that the
measures required by the ordinance were necessary to abate the nuisance conditions near
the beach access trails.

On May 13, 2010, the Commission held a hearing at which it considered the
appeals and the City's opposition. At the hearing, the Commission considered whether
"the installation of gates, and the establishment of hours of operations that restrict . . .
accessways to the beach" in the Project were exempt from coastal permitting

requirements under the Coastal Act. The Commission heard oral presentations from

11
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several individuals, including the Commission's executive director, the city attorney for
the City, Barnes, and representatives of Surfrider.

The city attorney argued that the Commission lacked jurisdiction to "second
guess" the City's Nuisance Abatement Ordinance, and that the concerns addressed by the
ordinance represented a "real public safety issue." The Commission's executive director
stated that the Nuisance Abatement Ordinance represented "a flagrant attempt to
circumvent the public access policies of the Coastal Act, and circumvent the public
access requirements that the Commission imposed on this project . . . ." The executive
director added, "[B]ut for the public access that the City is now saying constitutes a
nuisance, this project, I would guess[,] would not have been approved."

Several commissioners made comments indicating their agreement with the
executive director. For example, Commissioner Sara Wan stated:

"[T]his Commission allowed the destruction of important
environmentally sensitive habitat, it allowed the construction of a
seawall, and the benefit was public access. [q] But, from day one,
the developer has made every attempt to close that access, and in
fact, to never build it, and he came to this Commission in an attempt
to get permission not to build it, and this, in my opinion, was a [w]ay
for the City to get around the Commission's requirement for that
access . ... [f] And, that is the danger of this kind of precedent,
that any time a community decides they don't want a public
accessway, this is the pathway they can take, so it is very important
we send a strong message, . . . if you want to close the public
accessway, you need to come to this Commission and need to appeal
it in a way that if there are legitimate concerns, those concerns are
dealt with, but also the public's rights are protected, and that is the
key here."

12
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At the conclusion of the hearing, the Commission unanimously denied "the claim
of exemption for the proposed development, on the ground that the development is not
exempt from the permitting requirements of the Coastal Act."

On May 17, the Commission sent the City a letter instructing the City to remove
the gates and suspend the restrictive closure hours. The letter stated that if the City failed
to comply with the Commission's directives, "Commission staff will have no choice but
to pursue formal enforcement action to resolve this matter."

E. The City's petition and complaint

On May 24, the City filed a petition for writ of mandate and complaint for
declaratory and injunctive relief in the Orange County Superior Court. In its petition and
complaint, the City reiterated the arguments that it had made at the May 13 Commission
hearing concerning its contention that the Commission lacked jurisdiction to consider the
Nuisance Abatement Ordinance. The City maintained that the Commission's assertion of
jurisdiction over the "enforcement, scope or legality of the City's nuisance abatement
legislation" violated the separation of powers doctrine.

The City brought causes of action for traditional and administrative mandamus
and sought declaratory and injunctive relief. In its prayer for relief, the City requested
that the trial court order the Commission to vacate and set aside its actions taken on May
13, 2010, and issue a writ of mandate restraining the Commission from undertaking any
future actions to submit the City's Nuisance Abatement Ordinance to the Commission's

jurisdiction.
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The City also requested that the court declare that the Commission "lacks
jurisdiction under Coastal Act section 30005[, subdivision] (b) to place limitations on the
enforcement of the Nuisance Abatement Ordinance." In addition, the City sought a
declaration that the adoption of the Nuisance Abatement Ordinance did not require a
coastal development permit application. Finally, the City requested a "stay and/or
temporary restraining order, preliminary injunction and permanent injunction" barring the
Commission from "undertaking any enforcement action arising from [the Nuisance
Abatement Ordinance]."

F. The Surfrider petition and complaint

On June 17, Surfrider filed a petition for writ of mandate and complaint for
declaratory and injunctive relief in which it argued that the City had violated the Coastal
Act and its local coastal program by undertaking the development mandated by the
Nuisance Abatement Ordinance. Surfrider raised numerous arguments in support of its
contention that the Commission had jurisdiction over the development mandated by the
Nuisance Abatement Ordinance, including that "[s]ection 30005 is not a limitless
exemption from Coastal Act permitting requirements declared in the name of '"nuisance
abatement.' " Surfrider also requested that the court declare that the "record fails to
establish a public nuisance . . . ." In addition, Surfrider contended that the Nuisance
Abatement Ordinance should be subjected to a heightened standard of judicial scrutiny
because the ordinance violated both a state constitutional guarantee to "maximum beach
access" as well as the right to free assembly guaranteed under the First Amendment to the

United States Constitution.
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Surfrider brought causes of action for traditional and administrative mandamus
and sought declaratory and injunctive relief. Surfrider requested that the trial court direct
the City to remove the gates as well as the signs advising the public of the restrictive
hours at the Mid-Strand and Central Strand trail heads. Surfrider also requested that the
court declare the Nuisance Abatement Ordinance void. In addition, Surfrider asked the
court to order the City to apply to the Commission for a coastal development permit prior
to attempting to undertake the development mandated by the Nuisance Abatement
Ordinance.

G. The court's consideration of the petitions/complaints

The trial court consolidated the City's Case and the Surfrider Case and transferred
the consolidated matter from the Orange County Superior Court to the San Diego County
Superior Court. The parties lodged the administrative record related to the City's
adoption of the Nuisance Abatement Ordinance and the appeals of the ordinance before
the Commission, and submitted additional briefing on the petitions/complaints. On April
28, 2011, the court held a hearing on the petitions/complaints.

H. The trial court's rulings

1. The City's petition and complaint

Two days before the hearing on the petitions/complaints, the trial court issued a
tentative ruling that stated:

"The City's petition sought a writ of mandate commanding
the . . . Commission to vacate and set aside its actions taken on May
13, 2010, and restraining the . . . Commission from undertaking any

further actions to enforce the . . . Commission's May 13, 2010,
decision.
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"The Court's tentative ruling is to grant this request finding that

the . . . Commission lacked the jurisdiction to make a determination
as to the appropriateness of the City's finding of a nuisance. In
reaching this result, the Court concludes that the . . . Commission's
actions in this regard were contrary to the express language

of . . . section 30005], subdivision] (b) providing that no provision of
the Coastal Act shall limit 'the power of any city . . . to declare,
prohibit, and abate nuisances.'

"In this case, the City has declared a nuisance in the area of Strand
Vista Park and mandated enforcement of closure hours for the Mid-
Strand and Central Strand access trails. The . . . Commission
disagrees with the City's findings of a nuisance and the manner of
abatement.

"Regardless of the merits of the Commission's arguments concerning
the finding of a nuisance, the Court believes that the

... Commission lacks jurisdiction to adjudicate this matter and that
such issues are reserved for adjudication by the courts.

"Based on this finding, the Court believes the writ of mandate should
issue as requested and further makes the findings at [paragraphs 2
and 3] of the City's 'Request for Relief' . . . of its petition."

Through its incorporation of the City's request for relief, the trial court indicated
its intent to grant the following declaratory relief:

"a. [T]he . . . Commission lacks jurisdiction under Coastal Act
section 30005][, subdivision] (b) to place limitations on the
enforcement of the Nuisance Abatement Ordinance;

"b. [T]he . .. Commission lacks jurisdiction under [the] California
Constitution, pursuant to the separation of powers doctrine, to
adjudicate whether the City's adoption of the Nuisance Abatement
Ordinance was a legitimate and proper exercise of the City's police
power; and

"c. [T]he . .. Commission lacked jurisdiction to proceed with the
'appeal,’ and thus lacks jurisdiction to proceed with any subsequent
actions based upon the 'appeal,’ because the adoption of the
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Nuisance Abatement Ordinance did not require any city 'coastal
development permit application.""

The court also indicated its intent to restrain the Commission from taking "any
further action to proceed with or to act upon the appeal of the Nuisance Abatement
Ordinance or from undertaking any enforcement action arising from said ordinance."

At the conclusion of the April 28 hearing on the petitions/complaints, the trial

court confirmed its tentative ruling on the City's writ petition and complaint, thereby

granting the declaratory and injunctive relief described above.8
On June 2, the court entered a judgment that states in relevant part:

"[T]he . . . Commission's actions taken on May 13, 2010 (1)
determining that City Ordinance No. 10-05 ('Nuisance Abatement
Ordinance'), an urgency ordinance adopted by the City Council of
the City of Dana Point, raised a substantial issue under the Coastal
Act, and (i1) determining that the Nuisance Abatement Ordinance is
not exempt from the Coastal Act's permit requirements (collectively
the 'Commission's May 13, 2010 Actions'), are invalid and void
insofar as the . . . Commission lacks any jurisdiction over the City's
Nuisance Abatement Ordinance pursuant to . . . section 30005[,
subdivision] (b)."

That same day, the court issued a peremptory writ of mandate ordering the
Commission to set aside its May 13, 2010 actions pertaining to the Nuisance Abatement
Ordinance, and directing the Commission to "cease and desist from any actions to
enforce or otherwise attempt to submit the City's Nuisance Abatement Ordinance to the

jurisdiction of the . . . Commission."

8 The trial court took Surfrider's petition under submission.
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2. The Surfrider petition and complaint
After taking the Surfrider petition/complaint under submission, the trial court

entered an order granting Surfrider's request for declaratory relief. In its June 1 order, the

court stated that an application of the "rational basis standard"9 revealed that the "City's
record fails to support a public nuisance," and that "the [Nuisance Abatement Ordinance]
should be set aside." The court reasoned:

"Having reviewed the record and considered the arguments of the

parties, the Court believes the record was entirely lacking in

evidentiary support for declaring a nuisance and that the City acted

arbitrarily and capriciously in making such a declaration.

Additionally, even if a nuisance existed the Court finds the City

acted arbitrarily and capriciously in the manner by which it abated

the purported nuisance and that the manner of abatement was

entirely lacking in evidentiary support."

On July 29, the Court entered a judgment that stated that the Nuisance Abatement
Ordinance is "invalid and void insofar as there was no properly declared nuisance and/or
the manner of abatement was excessive." That same day, the court also issued a
peremptory writ of mandate directing the City to set aside the Nuisance Abatement
Ordinance and not to take any further actions to enforce that ordinance.

L The appeals

The Commission appealed from the judgment on the City's writ petition/complaint

and the City and Headlands each appealed from the judgment on Surfrider's

9 In its order, the trial court stated that it did not have to consider "Surfrider's
constitutional arguments." As noted in part IL.F., ante, in addition to contending that the
City's Nuisance Abatement Ordinance lacked any rational basis, Surfrider had argued, in
the alternative, that a heightened standard of scrutiny should be applied in reviewing the
ordinance because of its purported effect on various constitutional rights.
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petition/complaint. Pursuant to the parties' stipulation, this court consolidated the
appeals.
I1.
DISCUSSION
A.  The Commission's appeal

The Commission claims that it had administrative appellate jurisdiction pursuant
to section 30625 to consider the three administrative appeals of the Nuisance Abatement
Ordinance. The Commission also contends that the trial court erred in concluding that
section 30005, subdivision (b) deprived the Commission of jurisdiction to find that the
placement of gates at the Mid-Strand and Central Strand trail access points and the
adoption of hours of operation for these trails mandated by the Nuisance Abatement
Ordinance required a coastal development permit.

We conclude in part III.A.2., post, that the Commission did not have
administrative appellate jurisdiction pursuant to section 30625 to consider whether the
development mandated by the Nuisance Abatement Ordinance required a permit.
However, we conclude in part I[1I.A.3., post, that the trial court erred in determining that
section 30005, subdivision (b) precludes the Commission from finding that such
development required a coastal development permit and in restraining the Commission
from taking any future action to submit the development to the Commission's
jurisdiction. In part III.A.4., post, we explain how the trial court shall proceed on

remand.

19
CCC-16-CD-02
Exhibit 12
Page 19 of 69



1. Overview of the Coastal Act
One of the core principles of the Coastal Act is to maximize public access to the
coast, to the extent feasible (§ 30000 et seq.):

"The . .. Coastal Act was passed in 1976. In it, the Legislature
announced five 'basic goals of the state for the coastal zone.'

(§ 30001.5.) One of these is to '[m]aximize public access to and
along the coast and maximize public recreational opportunities in the
coastal zone consistent with sound resources conservation principles
and constitutionally protected rights of private property owners.'

(Id., subd. (c).)" (City of Malibu v. California Coastal Com. (2012)
206 Cal.App.4th 549, 553.)

The Coastal Act has several provisions that implement the Act's public access
goals. (See, e.g., § 30210 ["In carrying out the requirement of Section 4 of Article X of
the California Constitution, maximum access, which shall be conspicuously posted, and
recreational opportunities shall be provided for all the people consistent with public
safety needs and the need to protect public rights, rights of private property owners, and
natural resource areas from overuse"]; § 30212, subd. (a) [subject to certain exceptions,
"Public access from the nearest public roadway to the shoreline and along the coast shall
be provided in new development projects"].)

In Citizens For A Better Eureka v. California Coastal Com. (2011) 196
Cal.App.4th 1577, 1580-1581 (Citizens), the court provided an overview of the
regulatory framework contained in the Coastal Act:

"A [coastal development permit] is generally required for a
development within the coastal zone as defined in the Coastal Act.
(§§ 30103, subd. (a), 30600, subd. (a).) A local government within
the coastal zone is required to prepare a local coastal program . . . for

the portion of the coastal zone within its jurisdiction. (§ 30500,
subd. (a).) When the Commission has certified a[] [local coastal
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program] and actions to implement the [local coastal program] have
become effective, authority to issue [coastal development permits]
within the certified area is delegated from the Commission to the

local government, subject to appeals to the Commission. (§ 30519,
subd. (a).)

"Local government actions on [coastal development permit]
applications for certain types of developments, e.g., those within 100
feet of any wetland, are appealable to the Commission (§ 30603,
subd. (a)), and the Commission has appellate jurisdiction to
determine whether a [coastal development permit] is consistent with
the [local coastal program] and coastal access policies (§ 30603,
subd. (b)). In an appeal, the Commission first determines whether a
substantial issue as to such consistency has been raised. (§ 30625,
subd. (b).) If a substantial issue is presented, the Commission
reviews the [coastal development permit] application de novo.

(§ 30621, subd. (a); Cal. Code Regs., tit. 14, § 13115, subd. (b).)"

In Charles A. Pratt Construction Co., Inc. v. California Coastal Com. (2008) 162
Cal.App.4th 1068 (Charles A. Pratt Construction Co., Inc.) the Court of Appeal
explained that a fundamental purpose of the Coastal Act is to ensure that state policies
under the Act take precedence over the concerns of local governments, notwithstanding
the involvement of local governments in the Act's implementation:

"Although local governments have the authority to issue coastal
development permits, that authority is delegated by the Commission.
The Commission has the ultimate authority to ensure that coastal
development conforms to the policies embodied in the state's Coastal
Act. In fact, a fundamental purpose of the Coastal Act is to ensure
that state policies prevail over the concerns of local government.
(See City of Chula Vista v. Superior Court (1982) 133 Cal.App.3d
472, 489 [Commission exercises independent judgment in approving
[local coastal program] because it is assumed statewide interests are
not always well represented at the local level].) The Commission
applies state law and policies to determine whether the development
permit complies with the [local coastal program]." (Charles A. Pratt
Construction Co., Inc., supra, at pp. 1075-1076; accord Pacific
Palisades Bowl Mobile Estates, LLC. v. City of Los Angeles (2012)
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55 Cal.4th 783, 794 (Pacific Palisades), citing Charles A. Pratt
Construction Co., Inc.)

2. The Commission lacked administrative appellate jurisdiction under
section 30625 to consider the three appeals of the City's ordinance

The Commission contends that that it had jurisdiction pursuant to section 30625 to
consider the three appeals of the City's adoption of the Nuisance Abatement Ordinance.
Because the Commission's claim raises an issue of statutory interpretation, we apply the
de novo standard of review. (See Doe v. Brown (2009) 177 Cal.App.4th 408, 417 ["We
apply the de novo standard of review to this claim, since the claim raises an issue of
statutory interpretation"].)

a. The Commission's appellate administrative jurisdiction over local
government decisions pursuant to section 30625

Section 30625 provides:

"(a) Except as otherwise specifically provided in subdivision (a) of
Section 30602, any appealable action on a coastal development
permit or claim of exemption for any development by a local
government or port governing body may be appealed to the
commission by an applicant, any aggrieved person, or any two
members of the commission. The commission may approve,
modify, or deny such proposed development, and if no action is
taken within the time limit specified in Sections 30621 and 30622,
the decision of the local government or port governing body, as the
case may be, shall become final, unless the time limit in Section
30621 or 30622 is waived by the applicant.

"(b) The commission shall hear an appeal unless it determines the
following:

"(1) With respect to appeals pursuant to subdivision (a) of Section
30602, that no substantial issue exists as to conformity with Chapter
3 (commencing with Section 30200).
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"(2) With respect to appeals to the commission after certification of

a local coastal program, that no substantial issue exists with respect

to the grounds on which an appeal has been filed pursuant to Section

30603.

"(3) With respect to appeals to the commission after certification of

a port master plan, that no substantial issue exists as to conformity

with the certified port master plan.

"(c) Decisions of the commission, where applicable, shall guide

local governments or port governing bodies in their future actions

under this division." (Italics added.)

b. Application
The plain language of section 30625 indicates that the statute grants the

Commission administrative appellate jurisdiction to hear an appeal of a decision
rendered by a local government that has adjudicated a claim related to either a coastal
development permit or a claim of exemption from Coastal Act permitting requirements.
The statute's references to "appeals pursuant to subdivision (a) of Section 30602"
(§ 30625, subd. (b)(1), italics added), and "appeals to the commission after certification
of a local coastal program . . . pursuant to Section 30603" (§ 30625, subd. (b)(2), italics

added), support that conclusion. Sections 30602 and 30603 provide that the Commission

has appellate jurisdiction to review certain quasi-adjudicatory actions taken by local

governments in the context of coastal development applications.10

10 Section 30602 provides in relevant part, "Prior to certification of its local coastal
program, any action taken by a local government on a coastal development permit
application may be appealed . . . to the commission."

Section 30603 provides in relevant part, "(a) After certification of its local coastal
program, an action taken by a local government on a coastal development permit
application may be appealed to the commission for only the following types of
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A municipality's legislative action in adopting an ordinance is not a quasi-
adjudicatory administrative decision as to which the Commission has appellate
jurisdiction pursuant to section 30625. The City's enactment of the Nuisance Abatement
Ordinance thus did not constitute a quasi-adjudicatory "appealable action" (§ 30625,
subd. (a)) by a "local government" from which an appeal pursuant to section 30625 could
be taken.

Not surprisingly, there is nothing in the Commission's administrative regulations
implementing the Coastal Act that suggests that the Commission has ever interpreted
section 30625 as granting it appellate jurisdiction to consider whether development

mandated by a local government's nuisance abatement ordinance, or by any other local

ordinance, requires a permit.1] Even the administrative forms used by the Commission
in this case indicate that the only matters over which the Commission exercises appellate
jurisdiction pursuant to section 30625 are permitting decisions made by a local
government. A form entitled "Commission Notification of Appeal" informed the City
that "the coastal development permit decision described below has been appealed to the
California Coastal Commission pursuant to . . . Sections 30603 and 30625." The
Commission's "Notification of Final Appeal Action" states in relevant part, "Where the

Commission vote is 'substantial issue,' and then 'approval' or 'approval with conditions,'

developments: [q] (1) Developments approved by the local government between the sea
and the first public road paralleling the sea or within 300 feet of the inland extent of any
beach or of the mean high tideline of the sea where there is no beach, whichever is the
greater distance."

11 These regulations are codified in a chapter entitled "Exclusions from Permit
Requirements." (Cal. Code. Regs., tit. 14, § 13200 et. seq., div 5.5, ch. 6.)
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or 'denial' on the de novo application, the Commission decision replaces the local coastal
permit decision." (Italics added.) In this case, the City made no coastal development
permit decision, but instead, acted in a legislative capacity in adopting the Nuisance
Abatement Ordinance.

The Commission contends that the City's action in adopting the Nuisance
Abatement Ordinance amounted to a "claim of exemption for any development by a local
government" within the meaning of section 30625, and is therefore appealable to the
Commission. We disagree. The City and Headlands persuasively argue that this portion
of section 30625 authorizes the Commission to exercise appellate jurisdiction over quasi-
adjudicatory decisions made by a local government on applications for exemptions that
are specifically referred to in the Coastal Act, including emergency projects pursuant to

section 30610.2, and the construction of certain single-family residences pursuant to

section 30600.12 More broadly, while the Commission reads the statute as authorizing

12 Section 30610.2 provides: "Any person wishing to construct a single-family
residence on a vacant lot within an area designated by the commission pursuant to
subdivision (b) of Section 30610.1 shall, prior to the commencement of construction,
secure from the local government with jurisdiction over the lot in question a written
certification or determination that the lot meets the criteria specified in subdivision (c) of
Section 30610.1 and is therefore exempt from the coastal development permit
requirements of this division." (Italics added.)
Section 30600 provides in relevant part:

"(e) This section does not apply to any of the following projects,

except that notification by the agency or public utility performing

any of the following projects shall be made to the commission within

14 days from the date of the commencement of the project:

"7 9
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review of a local government's claim of exemption, the statute actually authorizes the
Commission to exercise appellate jurisdiction over "an appealable action . . . by a local
government" (§ 30625, subd. (a)). Thus, section 30625, subdivision (a) authorizes the
Commission to review the decision of a local government on an applicant's claim of
exemption, not a local government's claim of exemption. In sum, we conclude that when
a municipality acts legislatively in an attempt to exercise nuisance abatement powers
pursuant to section 30005, subdivision (b), this municipal action does not constitute a
"claim of exemption" as that term is used in section 30625, subdivision (a).

Finally, we reject the Commission's suggestion, raised in its reply brief, that the
Commission was authorized to review the City's enactment of the Nuisance Abatement
Ordinance because the Commission is authorized to directly adjudicate certain claims for

exemptions from the Coastal Act's permit requirements, such as vested rights claims

pursuant to section 30608.13 The Commission appears to theorize that a party may

"(2) Emergency projects undertaken, carried out, or approved by a
public agency to maintain, repair, or restore an existing highway . . .
damaged as a result of fire, flood, storm, earthquake, land
subsidence, gradual earth movement, or landslide, within one year of
the damage. This paragraph does not exempt from this section any
project undertaken, carried out, or approved by a public agency to
expand or widen a highway damaged by fire, flood, storm,
earthquake, land subsidence, gradual earth movement, or landslide."
(Italics added.)

13 Section 30608 provides: "No person who has obtained a vested right in a
development prior to the effective date of this division or who has obtained a permit from
the California Coastal Zone Conservation Commission pursuant to the California Coastal
Zone Conservation Act of 1972 (former Division 18 (commencing with Section 27000))
shall be required to secure approval for the development pursuant to this division.
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directly challenge a local government's assertion of abatement authority under section
30005, subdivision (b) before the Commission, pursuant to section 30625, because
"vested rights claims are made directly to the Commission." We reject this argument
because the Commission has not demonstrated that in adjudicating a section 30608 claim
brought "directly to the Commission" it is exercising appellate jurisdiction pursuant to
section 30625.

In sum, section 30625 grants the Commission appellate administrative jurisdiction
over certain appeals. In this case, the City took no "appealable action" (§ 30625, subd.
(a)) from which an appeal could be taken. Thus, the Commission did not have
jurisdiction pursuant to section 30625 to consider the validity of the development
mandated by the Nuisance Abatement Ordinance. Accordingly, the actions that the
Commission took at the May 13 hearing were unauthorized and, therefore, void.

Notwithstanding our conclusion that the Commission did not have jurisdiction
pursuant to section 30625 to consider whether the development mandated by the
Nuisance Abatement Ordinance constituted a violation of the local coastal program and
required a coastal development permit, we consider below whether the trial court erred in
restraining the Commission from exercising jurisdiction over the development mandated
by the Nuisance Abatement Ordinance without first determining whether the City was

acting within the scope of section 30005, subdivision (b).

However, no substantial change may be made in the development without prior approval
having been obtained under this division."
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3. The trial court erred in restraining the Commission from exercising
jurisdiction over the development mandated by the Nuisance Abatement
Ordinance without first determining whether the City was properly acting
within the scope of section 30005, subdivision (b)

The Commission claims that the trial court erred in restraining the Commission
from exercising jurisdiction over the development mandated by the Nuisance Abatement
Ordinance without first determining whether the City was acting within the scope of
section 30005, subdivision (b). In order to resolve the Commission's claim, we must
address three subsidiary issues. First, was the City permitted to seek a writ of mandate to
preclude the Commission from exercising jurisdiction over the City's actions on the
ground that those actions are necessary to abate a nuisance? In part III.A.3.a., post, we
conclude that under the unusual circumstances of this case, in which the Commission has
already indicated its intent to direct the City to cease implementing the development
mandated by the Nuisance Abatement Ordinance, the City was entitled to seek a writ of
mandate in the trial court to restrain the Commission from exercising jurisdiction over the
City's efforts to implement the Nuisance Abatement Ordinance. Second, what was the
City required to demonstrate in order to obtain injunctive or writ relief restraining the
Commission from exercising jurisdiction over the development mandated by the
Nuisance Abatement Ordinance? In part III.A.3.b., post, we conclude that the City, as
the petitioner/plaintiff in this action, was required to demonstrate that it had exercised its
nuisance abatement powers under section 30005, subdivision (b) in good faith, and that it

had not adopted the Nuisance Abatement Ordinance as a pretext for avoiding its

obligations under the City's local coastal program. Third, did the trial court err in
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concluding that the City demonstrated that it was entitled to a writ restraining the
Commission from exercising jurisdiction over the development mandated by the
Nuisance Abatement Ordinance? In part I1I.A.3.c., post, we conclude that the trial court
erred in ordering the Commission to cease and desist exercising jurisdiction over
development mandated by the Nuisance Abatement Ordinance without first determining
whether the City's enactment of the ordinance was a pretext for avoiding the requirements
of its local coastal program.
a. The City was entitled to seek a writ of mandate to preclude the
Commission from exercising jurisdiction over its actions on the
ground that those actions were necessary to abate a nuisance

In light of our affirmance of the trial court's conclusion that the action taken by the
Commission at the May 13, 2010 hearing was void because section 30625 did not grant
the Commission jurisdiction to hold such a hearing, we first consider whether the
doctrine of exhaustion of administrative remedies requires us to reverse the trial court's
rulings insofar as the court ordered the Commission to cease and desist taking any future
actions to exercise jurisdiction over the development mandated by the City's Nuisance
Abatement Ordinance. Specifically, we consider whether the exhaustion doctrine
requires that we direct the trial court to order the City to submit its contention that the
Commission lacks jurisdiction under section 30005, subdivision (b) to the Commission,
in the event that the Commission attempts to institute any further proceedings concerning
development mandated by the Nuisance Abatement Ordinance. We conclude that under
the circumstances of this case, the exhaustion doctrine did not preclude the City from

seeking writ relief to restrain the Commission from taking future actions to exercise
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jurisdiction over the development mandated by the City's Nuisance Abatement
Ordinance.

"In general, a party must exhaust administrative remedies before resorting to the
courts. [Citations.]" (Coachella Valley Mosquito and Vector Control Dist. v. California
Public Employment Relations Bd. (2005) 35 Cal.4th 1072, 1080 (Coachella).) "The
doctrine requiring exhaustion of administrative remedies is subject to exceptions.
[Citation.] Under one of these exceptions, '[f]ailure to exhaust administrative remedies is
excused if it 1s clear that exhaustion would be futile." [Citations.] '"The futility exception
requires that the party invoking the exception "can positively state that the [agency] has
declared what its ruling will be on a particular case." ' [Citations.]" (ld. at pp. 1080-
1081.)

At its May 13 hearing, the Commission rejected the City's section 30005,
subdivision (b) jurisdictional claim and concluded that the development mandated by the
Nuisance Abatement Ordinance required a coastal development permit. In a May 17
letter, the Commission advised the City that the development mandated by the Ordinance
"lacks the required Coastal Development Permit and constitutes a violation of the [local
coastal program] and the Coastal Act." The Commission further instructed the City that
"the unpermitted gates . . . need to be removed, and the hour restrictions should be
suspended."

Under these circumstances, notwithstanding that the action taken by the
Commission at the May 13 hearing was void due to the Commission's lack of jurisdiction

(see pt. I1I.A.2., ante), the Commission has fully and clearly declared "what its ruling will
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be" (Coachella, supra, 35 Cal.4th at pp. 1080-1081), with respect to the development
mandated by the Nuisance Abatement Ordinance. The futility exception to the
exhaustion doctrine therefore applies (ibid.), and the City was permitted to seek writ

relief to restrain the Commission from taking future actions to exercise jurisdiction over

the development mandated by the City's Nuisance Abatement Ordinance. 14
Accordingly, we agree with the City and Headlands that, under the circumstances
of this case, the City was permitted to seek a judicial determination as to whether it was
properly acting within the scope of section 30005, subdivision (b) in enacting the
Nuisance Abatement Ordinance. However, for the reasons discussed in parts I11I.A.3.b.
and II1.A.3.c., post, we conclude that the trial court erred in concluding that the City
demonstrated that it was acting within the scope section 30005, subdivision (b) in this

case.

14 In light of our conclusion that any further action on the part of the City to exhaust
administrative remedies would be futile under the circumstances of this case, we need not
consider whether, in general, a local government may seek to restrain the Commission
from exercising jurisdiction over a development on the ground that the local
government's actions are within the scope of section 30005, subdivision (b), without the
Commission having first adjudicated the claim. (See Coachella, supra, 35 Cal.4th at pp.
1081-1082 ["exhaustion of administrative remedies may be excused when a party claims
that 'the agency lacks authority, statutory or otherwise, to resolve the underlying dispute
between the parties,' " and stating that "[i]n deciding whether to entertain a claim that an
agency lacks jurisdiction before the agency proceedings have run their course, a court
considers three factors: the injury or burden that exhaustion will impose, the strength of
the legal argument that the agency lacks jurisdiction, and the extent to which
administrative expertise may aid in resolving the jurisdictional issue"].)
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b. A local government may not order the abatement of a nuisance as a
pretext for avoiding the requirements of the local government's own
local coastal program

In considering whether the trial court erred in concluding that section 30005,
subdivision (b) precludes the Commission from exercising jurisdiction over development
mandated by the Nuisance Abatement Ordinance, we are required to interpret the scope
of section 30005, subdivision (b). We consider this issue de novo. (See Doe v. Brown,
supra, 177 Cal.App.4th at p. 417.)

1. Section 30005

Section 30005 provides:

"No provision of this division[13] is a limitation on any of the
following:

"(a) Except as otherwise limited by state law, on the power of a city
or county or city and county to adopt and enforce additional
regulations, not in conflict with this act, imposing further conditions,
restrictions, or limitations with respect to any land or water use or
other activity which might adversely affect the resources of the
coastal zone.

"(b) On the power of any city or county or city and county to
declare, prohibit, and abate nuisances.

"(c) On the power of the Attorney General to bring an action in the
name of the people of the state to enjoin any waste or pollution of
the resources of the coastal zone or any nuisance.

"(d) On the right of any person to maintain an appropriate action for
relief against a private nuisance or for any other private relief."
(Italics added.)

15 The "division" in section 30005 refers to the Coastal Act. (See § 30000 ["This
division shall be known and may be cited as the California Coastal Act of 1976.")
32
CCC-16-CD-02
Exhibit 12
Page 32 of 69



il. The parties' arguments concerning the scope of section
30005, subdivision (b)

The City and Headlands argue that section 30005, subdivision (b) should be
interpreted to permit a city to abate a nuisance in any manner within the scope of its

police powers, even if the abatement is in conflict with the Coastal Act and/or the City's

local coastal program.16 However, neither the City nor Headlands appears to contend
that section 30005, subdivision (b) should be interpreted to permit a city to exercise its

nuisance abatement powers for the specific purpose of avoiding complying with the city's

own local coastal program.17 Indeed, the City states in its brief, "The courts . . . are the
appropriate forum for an argument about whether a city is abusing its nuisance powers."
The Commission contends that section 30005 clarifies that the Coastal Act does
not occupy "the field of land use regulation," but maintains that the statute cannot
reasonably be interpreted as authorizing a city to "evade the Coastal Act access
requirements by simply declaring some isolated and weakly documented instances of
unlawful conduct to be nuisances and imposing abatement measures that drastically

restrict lawful public access." In other words, the Commission maintains that section

16 The City states in its brief, "[T]he Coastal Act does not limit a city's police powers
to declare, abate and prevent nuisances, even if those measures conflict with Coastal Act
provisions." (Italics added.) Headlands implicitly takes the same position throughout its
brief.

17 Both the City and Headlands forcefully contend as a factual matter that the City's
adoption of the Nuisance Abatement Ordinance was not a pretext for avoiding local
coastal program obligations. We need not consider arguments pertaining to these
contentions in the context of deciding the statutory interpretation question presented in
this appeal. However, the trial court may consider them on remand. (See pt. II[.A 4.,
post.)
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30005, subdivision (b) should not be interpreted to permit a city to exercise its nuisance

abatement powers to avoid complying with the city's own local coastal program.18 The
Commission argues that this interpretation "would effectively allow a local government
to amend its [local coastal program] without Commission certification."
iii.  Applicable principles of statutory interpretation
In Doe v. Brown, supra, 177 Cal.App.4th at pages 417-418, this court outlined the
following well-established principles of statutory interpretation:

" 'In construing any statute, "[w]ell-established rules of statutory
construction require us to ascertain the intent of the enacting
legislative body so that we may adopt the construction that best
effectuates the purpose of the law." [Citation.] "We first examine
the words themselves because the statutory language is generally the
most reliable indicator of legislative intent. [Citation.] The words of
the statute should be given their ordinary and usual meaning and
should be construed in their statutory context." [Citation.] If the
statutory language is unambiguous, "we presume the Legislature
meant what it said, and the plain meaning of the statute governs.'
[Citation.]" [Citation.]

" 'If, however, the statutory language is ambiguous or reasonably
susceptible to more than one interpretation, we will "examine the
context in which the language appears, adopting the construction
that best harmonizes the statute internally and with related statutes,"
and we can " ' "look to a variety of extrinsic aids, including the
ostensible objects to be achieved, the evils to be remedied, the
legislative history, public policy, contemporaneous administrative
construction, and the statutory scheme of which the statute is a
part." ' " [Citation.]" [Citation.]

18 In its brief, the Commission also states, "The Commission had substantial
evidence to conclude the [Nuisance Abatement Ordinance] was essentially a ruse" and
that "[t]he City . . . misused its nuisance authority to evade the Coastal Act and its [local
coastal program]."
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"' "We must select the construction that comports most closely with
the apparent intent of the Legislature, with a view to promoting
rather than defeating the general purpose of the statute, and avoid an
interpretation that would lead to absurd consequences." [Citation.]'
[Citation.] Further, "We presume that the Legislature, when enacting
a statute, was aware of existing related laws and intended to
maintain a consistent body of rules. [Citation.]' [Citation.]"

Section 30005, subdivision (b) is a "savings clause" (Citizens, supra, 196 Cal.App.
at p. 1584). Generally speaking, a savings clause preserves some preexisting legal
authority from the effect of some newly enacted legal authority that contains the savings
clause. "Saving clauses are usually strictly construed. . . . " (2A Norman J. Singer et al.,
Sutherland Statutory Construction, §§ 47.12 (7th ed. 2008) (hereafter Sutherland); see
also In re Lifschultz Fast Freight Corp. (7th Cir. 1995) 63 F.3d 621, 628 [citing
Sutherland and stating that courts should "resolve doubts about the scope of statutory
provisions and exceptions against those provisions"].)

iv.  Relevant case law

In Citizens, supra, 196 Cal.App.4th 1577, the Court of Appeal addressed the
Commission's jurisdiction to consider an appeal of the City of Eureka's (Eureka) issuance
of a coastal development permit for an "extensive marina project" on a site for which
Eureka had previously issued several nuisance abatement orders. (Id. at p. 1580.) The
permit authorized both site remediation and wetland restoration. (Id. at pp. 1581-1582.)
Several appeals of the permit were filed with the Commission. (Id. at p. 1582.) Prior to
the resolution of those appeals, a citizens group that supported the pollution remediation

mandated by the permit filed a petition for writ of administrative mandate in the trial

court, arguing that the Commission lacked jurisdiction to consider the permit appeals
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because Eureka had issued the permit pursuant to its power to abate nuisances under
section 30005, subdivision (b) and that the Commission's exercise of jurisdiction over the
appeals would " 'entail[] delay[s] in [the] cleanup.'" (Citizens, supra, at p. 1583.) The
trial court ruled that the actions authorized in the permit went " 'far beyond just nuisance
abatement,' " and that section 30005 did not prevent the Commission from asserting
jurisdiction under these circumstances. (Citizens, supra, at p. 1583.)

On appeal, in addressing the proper application of section 30005, the Citizens
court began by reviewing City of Monterey v. California Coastal Com. (1981) 120
Cal.App.3d 799 (Monterey) in which the Court of Appeal stated, in dicta, that a coastal
development permit is required where a project exceeds the scope of the "nuisance
exception" in section 30005, subdivision (b). (Citizens, supra, 196 Cal.App.4th at p.
1585.) The Citizens court also discussed a 1978 indexed advice letter from the Attorney
General to the Commission (Cal. Atty. Gen., Indexed Letter, No. IL 78-73 (May 18,
1978)), that stated that "neither a local government nor a person acting under order of a
local government [1]s required to obtain a [coastal development permit]," prior to
undertaking "abatement of a nuisance declared by a local government, where the
abatement would otherwise constitute a development under the Coastal Act," but that
" '[i]f the owner's activity exceeds the amount necessary to abate the nuisance, the owner
of course must obtain a coastal permit for that additional work.' [Citation.]" (Citizens,
supra, at p. 1585.)

After reviewing these authorities, the Citizens court stated:
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"These authorities point to an appropriate and workable rule that has

been endorsed by Commission staff[19] and which we adopt here:
'[Wlhere a local government properly declares a nuisance and
requires abatement measures that are narrowly targeted at abating
the declared nuisance, those measures do not require a [coastal
development permit]." On the other hand, a [coastal development
permit] is required if the development 'activity exceeds the amount
necessary' [citation] 'simply to abate the nuisance.' [Citation.]"
(Citizens, supra, 196 Cal.App.4th at p. 1585, fns. omitted.)

In applying this law to the facts of that case, the Citizens court concluded that
there was substantial evidence to support the trial court's conclusion that the development

authorized by the permit went " 'far beyond just nuisance abatement.' " (Citizens, supra,

196 Cal. App.4th at p. 1586.)20 The Citizens court affirmed the judgment and
summarized its holding as follows:

"Under section 30005, subdivision (b), application of the Coastal
Act turns on whether a development is limited to nuisance
abatement. If it is not so confined, then a [coastal development
permit] is required. If a [coastal development permit] is required,
the procedures provided for [coastal development permits] including
appeals to the Commission, must be followed. We have concluded
that a [coastal development permit] is required here, and accordingly
reject [appellant's] argument that the Commission lacks jurisdiction

19 In a footnote, the Citizens court stated, "We are quoting here from a May 2010
Commission staff memorandum pertaining to another development, which has been
included in the record in this case." (Citizens, supra, 196 Cal.App.4th at p. 1585, fn. 4.)
It appears that the memorandum to which the Citizens court was referring was a
Commission staff memorandum prepared for the Commission's May 2010 hearing at
issue in this appeal.

20 In reaching this conclusion, the Citizens court focused in particular on the wetland
activities authorized by the permit. (Citizens, supra, 196 Cal.App.4th at p. 1587 ["the
wetlands aspects of phase 1 involve environmental and regulatory issues significantly
beyond those presented in the 'site remediation' portion of the development in which the
nuisances identified by the City—contaminated soil, rubbish, and overgrown
vegetation—would be abated"].)
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to determine the [coastal development permit] appeal in this case."
(Citizens, supra, at p. 1589, fn. omitted.)

In Big Creek Lumber Co. v. County of Santa Cruz (2006) 38 Cal.4th 1139 (Big
Creek) and Pacific Lumber Co. v. State Water Resources Control Bd. (2006) 37 Cal.4th
921 (Pacific Lumber), our Supreme Court discussed two savings clauses that are similar,
but not identical, to section 30005. Former section 4514 provided in relevant part:

"No provision of [the Forest Practice Act] or any ruling,
requirement, or policy of the [Board of Forestry] is a limitation on
any of the following: [9]] (a) On the power of any city or county or
city and county to declare, prohibit, and abate nuisances. [{] ... [q]
(c) On the power of any state agency in the enforcement of
administration of any provision of law which it is specifically
authorized or required to enforce or administer."

In Pacific Lumber, the Supreme Court rejected a timber company's contention that
the Forest Practice Act (§ 4511 et. seq.) precluded the Regional Water Quality Resources
Control Board and the State Water Control Board (Water Boards) from imposing water
quality monitoring requirements that the California Department of Forestry and Fire
Protection (Department of Forestry) had deemed unnecessary in approving the company's
timber harvest plan amendment. (Pacific Lumber, supra, 37 Cal.4th at p. 926.) Citing
the savings clause contained in former section 4514, subdivision (c), the Pacific Lumber
court reasoned, "In light of the Forest Practice Act's express disclaimer of any
interference with agency responsibilities, and the absence of any irreconcilable conflict
between the savings clause and other provisions of the Forest Practice Act, we cannot

accept Pacific Lumber's argument that the act implicitly allocates to the Department of

Forestry exclusive responsibility for protecting state waters affected by timber harvesting,
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in derogation of the Water Boards' statutory prerogatives." (Pacific Lumber, supra, at p.
926, italics added.)

In the course of its ruling, the Pacific Lumber court emphasized that the case did
not present a scenario in which the Department of Forestry and the Water Boards had
issued orders that directly conflicted with each other:

"We are not faced here with a situation in which it would be literally
impossible for a timber harvester to simultaneously comply with
conflicting directives issued by the Department of Forestry and the
Water Boards. We trust that agencies strive to avoid such conflicts,
and express no opinion here regarding the appropriate outcome in a
case involving irreconcilable orders. (Cf. State Personnel Bd. v.
Fair Employment & Housing Com. [(1985)] 39 Cal.3d 422, 442, fn.
20 [noting that 'any conflicts which may arise in this area can be
resolved either by administrative accommodation between the two
agencies themselves or, failing that, by sensitive application of
evolving judicial principles'].)" (Pacific Lumber, supra, 37 Cal.4th
atp. 936, fn. 5.)

In Big Creek, the Supreme Court concluded that a county ordinance that regulated
the location of helicopter staging, loading, and servicing facilities associated with timber
operations was not preempted by a provision of the Forest Practice Act (§ 4516.5, subd.
(d)) that prohibited counties from "regulat[ing] the conduct of timber operations." (See
Big Creek, supra, 38 Cal.4th at p. 1162.) The Big Creek court supported its preemption
conclusion by citing the savings clause contained in former section 4514, subdivision (a).
(See Big Creek, supra, at p. 1162 ["In the case of the helicopter ordinance, which County
apparently enacted to address citizens' fears created by helicopters transporting multi-ton
logs by air over or near their neighborhoods, and citizen concerns with throbbing and
unbearable noise, the conclusion is buttressed by the fact that . . . the [Forest Practice
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Act] . .. expressly contemplate[s] the survival of localities' power to abate nuisances
endangering public health or safety"].) The Big Creek court did suggest that the nuisance
abatement savings clause did not entirely eviscerate the effect of the preemption
provision in the statute, noting, "County concedes it lacks authority to prohibit timber
removal by helicopters or to regulate the manner in which any such removal is
conducted." (Ibid; accord Kanter v. Warner-Lambert Co. (2002) 99 Cal.App.4th 780,
791 ["a savings clause should not be interpreted in such a way as to undercut or dilute an
express preemption clause"].)

V. The savings clause of section 30005, subdivision (b) should
not be interpreted so broadly as to authorize a local
government to avoid the requirements of its local coastal
program through a pretextual exercise of its nuisance
abatement powers

In interpreting the scope of section 30005, subdivision (b), we consider an issue
not directly addressed in the cases discussed above, namely, whether the Legislature
intended to authorize a local government to avoid the requirements of its local coastal
program by merely declaring a nuisance and prescribing abatement measures, regardless
of whether those measures are an artifice for avoiding those requirements. For the
reasons discussed below, we conclude that section 30005, subdivision (b) may not be so
broadly interpreted. In our view, if a trial court finds that a local government has abated
a nuisance for the specific purpose of avoiding its local coastal program obligations, the
local government is not acting within the scope of section 30005, subdivision (b). We

conclude that when a local government undertakes development that is directed at a true

nuisance, and those abatement measures are narrowly targeted at abating the nuisance
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(Citizens, supra, 196 Cal.App.4th at p. 1585), the declaration of the nuisance and the
abatement measures must be undertaken in good faith, and not as a pretext for avoiding
local coastal program obligations.

We begin with the language of the savings clause at issue. Section 30005,
subdivision (b) clearly does not expressly permit a local government to avoid the
requirements of its local coastal program through a pretextual exercise of its nuisance
abatement powers. Despite the City's and Headlands's apparent recognition that section
30005, subdivision (b) should not be interpreted to permit a municipality to exercise its
nuisance abatement powers for the specific purpose of avoiding complying with the
municipality's own local coastal program, the City and Headlands suggest that this court
should interpret the statute as stating that no provision of the Coastal Act is a limitation
on the power of any city to declare, prohibit, and abate nuisances for any reason
whatsoever. However, the statute is not so broadly worded.

The City and Headlands ask this court to infer from the lack of express language
restricting the scope of a city's abatement powers preserved under section 30005,
subdivision (b), that the Legislature intended for cities' abatement powers to be
unrestricted. In support of this contention, the City and Headlands note that section
30005, subdivision (a) authorizes cities to adopt certain additional regulations "not in
conflict with this act," while section 30005, subdivision (b) contains no such limitation.
The City and Headlands suggest that by negative implication, the Legislature adopted
section 30005, subdivision (b) primarily for the purpose of permitting cities to abate

nuisances in ways that are in conflict with Coastal Act policies. Yet, even though the
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Legislature intended to permit local governments to engage in legitimate nuisance
abatement activities without a coastal development permit, we are not persuaded that the
Legislature intended that section 30005, subdivision (b) authorize a city to evade its local
coastal program obligations under the guise of nuisance abatement.

To begin with, this court has offered (albeit without considerable discussion), an
interpretation of the statute that directly conflicts with this proposition. (See Conway V.
City of Imperial Beach (1997) 52 Cal.App.4th 78, 87 (Conway) [stating that through the
enactment of section 30005, subdivisions (a) and (b), "the Legislature clearly intends that
local governments retain authority to regulate land or water uses in the coastal zone when
necessary to protect coastal resources. This authority exists so long as the regulations
enacted are 'not in conflict' with the purposes of the Coastal Act" (italics added)].)
Further, neither section 30005, subdivision (a) nor (b) suggests that the Legislature
intended that a city be allowed to utilize its abatement powers in ways that conflict with
Coastal Act policies when a court determines that the local government's abatement is a
pretext for avoiding local coastal program obligations.

A careful comparison of the text of the savings clause at issue in this case with the
clauses discussed in Big Creek and Pacific Lumber, suggests a second textual limitation
on the scope of section 30005. As adopted in 1973, former section 4514 of the Forest
Practice Act stated in relevant part:

"No provision of this chapter or any ruling, requirement, or policy of
the board is a limitation on any of the following:

"(a) On the power of a city or county or city and county to declare,
prohibit, and abate nuisances." (Italics added.)
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Three years later, in 1976, in adopting section 30005, the Legislature used
language nearly identical to that contained in former section 4514, but narrowed the
textual scope of the savings clause by stating:

"No provision of this division [i.e. the Coastal Act] is a limitation on
any of the following:

(b) On the power of any city or county or city and county to declare,
prohibit, and abate nuisances." (Italics added.)

The Coastal Act requires local governments within the coastal zone to adopt their

own local coastal programs (§ 30500, subd. (a)),21 and, after certification of such local
coastal programs by the Commission, authorizes those governments to issue permits
consistent within these local coastal programs (§ 30519, subd. (a)). Thus, a strong textual
argument can be made that the savings clause in section 30005, subdivision (b) does not
preserve the authority of a city to exercise abatement powers as a means to avoid its own
local coastal program because such local coastal programs are not "provision[s] of the
[the Coastal Act]" (§ 30500). To conclude otherwise would be to say that the Legislature
intended that section 30005 be interpreted as broadly as former section 4514,
notwithstanding the expressly narrower language in section 30005. In any event, the fact
that section 30005 specifically refers to the Coastal Act is consistent with our conclusion

that in order to obtain injunctive or writ relief restraining the Commission from enforcing

21 Further, unlike administrative regulations implementing a statute, which derive
their authority from the statute (Selby v. Department of Motor Vehicles (1980) 110
Cal.App.3d 470, 474), it is clear that under the Coastal Act, local governments determine
the content of such programs in the first instance. (See § 30500, subd. (c).)
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the Coastal Act, a municipality must demonstrate that it is not exercising its nuisance
abatement powers for the purpose of avoiding the municipality's obligations under its
own local coastal program in order to demonstrate that its abatement activities are within
the savings clause in section 30005, subdivision (b).

In addition to the statutory text, the apparent purpose of section 30005, subdivision
(b) supports a narrower interpretation of the statute. Section 30005, subdivision (b)
preserves the authority of local governments to abate nuisances. Given that a nuisance is
something that is "injurious to health, . . . offensive to the senses, . . . or interfere[s] with
the comfortable enjoyment of life or property" (Civ. Code, § 3479), a local government's
efforts to abate a nuisance will often be fully consistent with the Coastal Act's central
purpose of " '[p]rotect[ing], maintain[ing], and, where feasible, enhanc[ing] and
restor[ing] the overall quality of the coastal zone environment and its natural and

artificial resources." (Hines v. California Coastal Com. (2010) 186 Cal.App.4th
830, 840.) It is for this reason that Headlands's citation to Napa Valley Wine Train, Inc.
v. Public Utilities Com. (1990) 50 Cal.3d 370 (Napa Valley) is unpersuasive. In Napa
Valley, the Supreme Court concluded that an exemption in the California Environmental
Quality Act (CEQA) for projects that increased passenger rail services for rail lines
already in use should be given effect, despite the fact that the project would have a
significant impact on the environment. (Napa Valley, supra, at p. 377.) In rejecting an
argument that the exemption should apply only to projects that would not have a

significant impact on the environment, the Napa Valley court reasoned, "It is precisely to
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avoid that burden for an entire class of projects that the Legislature has enacted the
exemption." (ld. at p. 381.)

In Napa Valley, the entire purpose of the exemption at issue was to permit projects
to be undertaken in a manner contrary to CEQA (i.e. to permit projects to be undertaken
without the environmental review specified under CEQA). In this case, in contrast,
despite the fact that the Legislature authorized cities to conduct legitimate nuisance
abatement activities without a coastal development permit, there is nothing in the Coastal
Act that suggests that the Legislature enacted section 30005, subdivision (b) for the
specific purpose of ensuring that cities could abate nuisances in ways that would conflict
with the Coastal Act's goals, including maximization of public access to the coast.

The context in which the nuisance abatement savings clause appears supports the
conclusion that the Legislature likely envisioned that section 30005, subdivision (b)
would most often be used by cities to abate nuisances in the coastal zone in ways that
further the purposes of the Coastal Act. More specifically, the fact that the other
provisions of section 30005 authorize actions that are generally taken in a manner
consistent with the Coastal Act, suggests that the primary purpose of subdivision (b) is to
make clear that the Commission does not have exclusive jurisdiction to take action to
protect the coast, and that municipalities may act to legitimately abate a nuisance within
the coastal zone without having to obtain a coastal development permit. (See, e.g.,

§ 30005, subd. (a) [Coastal Act is no limitation on certain regulations concerning

"activity which might adversely affect the resources of the coastal zone"]; § 30005, subd.
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(c) [Coastal Act is no limitation on certain actions to "enjoin any waste or pollution of the
resources of the coastal zone or any nuisance"].)

Further, construing the generic savings clause in section 30005, subdivision (b) to
permit cities to adopt pretextual nuisance abatement measures would have the potential to
undermine a host of other California environmental statutes that contain generic nuisance
abatement savings clauses similar to section 30005, subdivision (b). (See e.g., § 2715
[mining]; Health & Saf. Code, § 5415, subd. (b) [sewage waste]; and Health & Saf. Code,
§ 41509, subd. (a) [air pollution].) For example, Health and Safety Code section 5411,
which governs sewage waste, provides, "No person shall discharge sewage or other
waste, or the effluent of treated sewage or other waste, in any manner which will result in
contamination, pollution or a nuisance." Health and Safety Code section 5415,
subdivision (b) states that no provision in the chapter governing sewage waste is a
limitation on "[t]he authority of any city or county to declare, prohibit, and abate
nuisances." Just as Health and Safety Code section 5415 cannot reasonably be
interpreted as permitting a City to abate nuisance conditions at a landfill by discharging
waste as a pretext for avoiding waste discharge obligations under Health and Safety Code
section 5411, Public Resources Code section 30005 cannot reasonably be read to
authorize a City to abate a nuisance in the coastal zone by authorizing development as a
pretext for avoiding local coastal program obligations.

Excluding the pretextual use of nuisance abatement powers from the scope of the
safe harbor of section 30005, subdivision (b) is also fully consistent with the narrow

construction given the statute in Citizens. (See Citizens, supra, 196 Cal.App.4th at p.
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1586 [acknowledging that it was adopting a "narrow construction" of section 30005,
subdivision (b) and stating, "Given the breadth of conditions that can be deemed to
constitute nuisances . . ., a contrary conclusion that exempted all projects involving
some nuisance abatement from Coastal Act requirements would undo the statutory
scheme"; accord Big Creek, supra, 38 Cal.4th at p. 1162 [declining to interpret savings
clause as to permit city to take actions that would conflict with express preemption
provision].)

Interpreting section 30005, subdivision (b) as not authorizing cities to abate
nuisances in ways that are a pretext for avoiding Coastal Act policies is also consistent
with the general rule that "[s]aving clauses are usually strictly construed" (Sutherland,
supra, at § 47.12). This interpretation is also consistent with case law in which courts
have refused to interpret savings clauses in a manner that would authorize activity that
directly conflicts with the statutory scheme containing the savings clause. (See Dowhal
v. SmithKline Beecham Consumer Healthcare (2004) 32 Cal.4th 910, 926 (Dowhal)
["The United States Supreme Court has never interpreted a savings clause so broadly as
to permit a state enactment to conflict with a federal regulation scheme" (italics added)];
Geier v. American Honda Motor Co. (2000) 529 U.S. 861, 869 ["this Court has
repeatedly 'decline[d] to give broad effect to saving clauses where doing so would upset
the careful regulatory scheme established by federal law' [citation]"]; accord Pacific
Lumber, supra, 37 Cal.4th at p. 936, fn. 5 [applying savings clause where application of
clause would not result in "conflicting directives" by two agencies].) Although section

30005, subdivision (b) has been interpreted to permit local governments to engage in
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nuisance abatement activities without having to obtain a coastal development permit
(Citizens, supra, 196 Cal.App.4th at p. 1585), we decline to interpret the provision so
broadly as to permit cities to exercise their nuisance abatement authority in a pretextual
manner, to avoid local coastal program obligations.

The Commission's interpretation of section 30005, subdivision (b) is also
consistent with several rules of statutory construction contained in the Coastal Act itself.
(See § 30007.5 ["The Legislature further finds and recognizes that conflicts may occur
between one or more policies of the division. The Legislature therefore declares that in
carrying out the provisions of this division such conflicts be resolved in a manner which
on balance is the most protective of significant coastal resources"] and § 30009 ["This
division shall be liberally construed to accomplish its purposes and objectives"].) Such
an interpretation is also consistent with the fact that " 'a fundamental purpose of the
Coastal Act is to ensure that state policies prevail over the concerns of local government.'
[Citation.]" (Pacific Palisades, supra, 55 Cal.4th at p. 794.)

Accordingly, we conclude that, where a city seeks a court order restraining the
Commission from taking enforcement action against the city on the ground that the city is
properly exercising its nuisance abatement powers under section 30005, subdivision (b),
a court should conclude that the abatement is not within the scope of section 30005,
subdivision (b) if it determines that the city's action in declaring a nuisance, or in

prescribing the alleged abatement actions, is a pretext for avoiding its obligations under
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the local coastal program.22 We emphasize that because most development within the
coastal zone requires a permit (§§ 30103, subd. (a), 30600, subd. (a)), a trial court cannot
conclude that a city is acting outside the scope of its nuisance abatement powers merely
by finding that it is taking actions that are in conflict with the Coastal Act. To do so
would be to conclude that a City must obtain a coastal development permit any time it
abates a nuisance in a coastal zone, contrary to the holding in Citizens. (Citizens, supra,
196 Cal.App.4th at p. 1585 [concluding that a coastal permit is not required " '[w]here a
local government properly declares a nuisance and requires abatement measures that are
narrowly targeted at abating the declared nuisance . . . ' [citation]"].) However, where a
local government improperly declares a nuisance as a pretext for avoiding its own local
coastal program obligations, section 30005 does not provide a safe harbor from the
Commission's jurisdiction.
c. The trial court erred in ordering the Commission not to attempt to
exercise jurisdiction over development mandated by the Nuisance
Abatement Ordinance, without first determining whether the City's
enactment of the ordinance was a pretext for avoiding the
requirements of its local coastal program

The trial court concluded that "[r]egardless of the merits of the Commission's

arguments concerning the finding of a nuisance, . . . the Coastal Commission lacks

22 We reject the City and Headlands's contention that such an interpretation would
violate the separation of powers doctrine, by permitting the Commission to "review|[] the
legal validity of the [Nuisance Abatement Ordinance]." Our interpretation of section
30005, subdivision (b) does not authorize the Commission to review the legal validity of
ordinance. Rather, we interpret section 30005, subdivision (b) as requiring that a trial
court not prevent the Commission from exercising jurisdiction over development
mandated by an ordinance where the court finds that the local government adopted the
ordinance as a pretext for avoiding the local government's local coastal program.
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jurisdiction to adjudicate this matter and . . . such issues are reserved for adjudication by
the courts." The trial court also ruled that "the . . . Commission lacks jurisdiction under
Coastal Act section 30005], subdivision] (b) to place limitations on the enforcement of
the Nuisance Abatement Ordinance." The court issued a peremptory writ of mandate
directing the Commission to "cease and desist from any actions to enforce or otherwise
attempt to submit the City's Nuisance Abatement Ordinance to the jurisdiction of

the . . . Commission." Through these rulings, it appears that the trial court concluded that
the City's mere declaration that it was exercising nuisance abatement powers pursuant to
section 30005, subdivision (b) deprived the Commission of any jurisdiction over the
development mandated by the Nuisance Abatement Ordinance. Alternatively, the trial
court may have intended to conclude that the Commission could assume jurisdiction over
the development mandated by the Nuisance Abatement Ordinance only if the trial court
were subsequently to invalidate the ordinance in the Surfrider Case. In either instance,
the court erred in granting a petition for writ of mandate restraining the Commission from
exercising jurisdiction over the development mandated by the Nuisance Abatement
Ordinance without first determining, in the City's Case, whether the City was acting

properly within the scope of its nuisance abatement powers pursuant to section 30005,

subdivision (b).23

23 The trial court was required to interpret section 30005, subdivision (b) without the
benefit of any directly applicable appellate authority. Citizens was decided after the trial
court ruled in this case, and there are apparently no other cases on point.
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Consistent with our interpretation of section 30005, subdivision (b) in part
II1.A.3.b., ante, prior to granting the City relief and ordering the Commission to refrain
from exercising jurisdiction over development mandated by the Nuisance Abatement
Ordinance, the trial court was required to determine whether there was an actual
nuisance, and if so, whether "the development 'activity exceeds the amount necessary'
[citation] 'simply to abate the nuisance.' [Citation.]" (Citizens, supra, 196 Cal.App.4th at
p. 1585.) The trial court was also required to determine whether the City's enactment of
the ordinance was a pretext for avoiding the requirements of its local coastal program. In
the companion Surfrider Case, the trial court reviewed a considerable amount of evidence
bearing on the issue of pretext and the scope of the abatement measures that the City
enacted in the Nuisance Abatement Ordinance. For example, the trial court considered
evidence pertaining to the conditions that allegedly support the nuisance declaration and
the measures that the City claimed were necessary to abate the alleged nuisance. The
trial court also heard evidence concerning whether the City's chosen abatement measures
conflicted with the City's obligations under the local coastal program. The court was
presented with evidence pertaining to provisions in the local coastal program concerning
trail access, and evidence that the Commission had rejected a previous request from
Headlands to be relieved of some of the requirements in the local coastal program
pertaining to such access based on alleged geotechnical and engineering difficulties. The
court also heard evidence that the City adopted the Nuisance Abatement Ordinance only

after the Commission "demanded that the City revoke the hours and remove the gates."
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Based on the trial court's statements in its order granting the petition for writ of
mandate in the Surfrider Case, it appears that the trial court is likely to find on remand in

this case that the City's enactment of the ordinance was a pretext for avoiding the
requirements of its local coastal program,24 and that the development mandated by the

City exceeded the amount necessary to abate any actual nuisance.25 However, because
the trial court did not consider these precise issues in the context of the City's writ
petition/complaint, we conclude that the trial court should be afforded that opportunity in
the first instance on remand, in accordance with our directions in part 111.A.4., post.

4, Proceedings on remand

In part I11.A.2., ante, we concluded that the Commission lacked appellate
jurisdiction pursuant to section 30625 to consider the validity of the development
mandated by the Nuisance Abatement Ordinance. The portion of the trial court's
judgment and the preemptory writ of mandate declaring the Commission's May 13
actions invalid are therefore affirmed.

In part I11.A.3., ante, we concluded that the trial court erred in determining that
section 30005, subdivision (b) precludes the Commission from exercising jurisdiction
over the development mandated by the Nuisance Abatement Ordinance without first

determining whether City's enactment of the Nuisance Abatement Ordinance was a

24 At oral argument in this court, the City's counsel acknowledged that the trial court
implicitly found in the Surfrider Case that the City's adoption of the Nuisance Abatement
Ordinance was pretextual.

25 We again emphasize that we do not intend to suggest what the trial court should
do on remand.
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pretext for avoiding the requirements of its local coastal program. That portion of the
trial court's judgment stating that the Commission lacks jurisdiction over the City's
Nuisance Abatement Ordinance pursuant to section 30005, subdivision (b), and that
portion of the trial court's peremptory writ of mandate ordering the Commission to "cease
and desist from any actions to enforce or otherwise attempt to submit the City's Nuisance
Abatement Ordinance to the jurisdiction of the . . . Commission" are reversed.

On remand, the trial court is directed to determine whether the City was acting

within the scope of section 30005, subdivision (b) in adopting the Nuisance Abatement

Ordinance.26 In making this determination, the trial court shall decide whether the City's
enactment of the Nuisance Abatement Ordinance was a pretext for avoiding the
requirements of its local coastal program and, if the court determines that there is an
actual nuisance, whether the development mandated by the Nuisance Abatement
Ordinance exceeds the amount necessary to abate that nuisance. If the court determines
that the City adopted the Nuisance Abatement Ordinance solely as a pretext for avoiding
obligations under the local coastal program and/or that the development mandated by the
Nuisance Abatement Ordinance exceeds the amount necessary to abate the nuisance, the
court is directed to enter a new judgment in favor of the Commission. The court's

judgment shall deny the City's request for a peremptory writ of mandate insofar as it

26 As the petitioner/plaintiff on the writ petition/complaint, the City shall bear the
burden of proof on remand in establishing that it was acting within the scope of section
30005, subdivision (b).
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seeks to prohibit the Commission from exercising jurisdiction over development that the

court determines to be outside the scope of section 30005, subdivision (b).27

If the court determines that the City has established that it did not act enact the
ordinance as a pretext to engage in development that would otherwise be subject to the
Commission's jurisdiction, or that it did not mandate development in excess of that
necessary to abate the nuisance, the court is directed to grant judgment in favor of the
City and to issue a peremptory writ of mandate prohibiting the Commission from
exercising jurisdiction over development mandated by the Nuisance Abatement
Ordinance.

The trial court is free to determine the procedural manner by which it will address
these issues, including whether to order supplemental briefing and/or to hold additional
hearings.

B. The City's and Headlands's appeals

In their appeals, the City and Headlands contend that the trial court erred in
declaring the Nuisance Abatement Ordinance "invalid and void insofar as there was no
properly declared nuisance and/or the manner of abatement was excessive." Surfrider
contends that the trial court properly determined that the Nuisance Abatement Ordinance
lacks any rational basis. In the alternative, Surfrider contends that the ordinance infringes

on various constitutional rights. For the reasons stated below, we elect to hold the City's

27 If the trial court enters judgment in favor of the Commission, the Commission will
bear the burden of proof in any potential future proceedings to prohibit or limit
development mandated by the Nuisance Abatement Ordinance. (See fn. 27, post.)
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and Headlands's appeals in abeyance, since the final resolution of the issues in the related
consolidated case may moot the issues raised in the City's and Headlands's appeals.

In the Commission's appeal in the City's Case, we held that the trial court erred in
concluding that section 30005, subdivision (b) precludes the Commission from exercising
jurisdiction over the development mandated by the Nuisance Abatement Ordinance. We
also determined that the case must be remanded for further proceedings that may, and
likely will, permit the Commission to exercise jurisdiction over the development
mandated by the Nuisance Abatement Ordinance. Further, to the extent that the

Commission is permitted to exercise such jurisdiction, the Commission has made it clear

that it intends to prohibit the development in question.28

Under these circumstances, it is likely that a final resolution of the issues in the
City's Case will moot the controversy in the City's and Headlands' appeal in the Surfrider
Case. In fact, the City essentially made this argument in the trial court, stating, "[I]f the
Lead Action [i.e. the City's Case] is resolved in favor of the Commission, [Surfrider's]
claims will be moot, since the Commission has already taken the action necessary to

prevent the enforcement of the City's Ordinance." (See Wilson v. Los Angeles County

28 In addition, although we have concluded that the Commission lacked jurisdiction
under section 30625 to attempt to prohibit such development (see pt. III.A.2., ante), there
are other provisions of the Coastal Act that the Commission could utilize in the event the
trial court concludes on remand that section 30005, subdivision (b) does not preclude the
Commission from exercising jurisdiction. For example, pursuant to section 30810, the
Commission may enter an order "to enforce any requirements of a certified local coastal
program . . . or any requirements of this division which are subject to the jurisdiction of
the certified program . . . under any of the following circumstances: [Y]...[]] (3) The
local government or port governing body is a party to the violation."

55
CCC-16-CD-02
Exhibit 12
Page 55 of 69



Civil Service Com. (1952) 112 Cal.App.2d 450, 453 ["although a case may originally
present an existing controversy, if before decision it has, through act of the parties or
other cause, occurring after the commencement of the action, lost that essential character,
it becomes a moot case or question which will not be considered by the court"].)

Under these unusual circumstances, we exercise our discretion to hold the appeals
in the related Surfrider Case in abeyance pending resolution of the issues on remand in
the City's Case. (See e.g., People v. Bennett (1998) 17 Cal.4th 373, 381 ["The Court of
Appeal issued an order to show cause returnable before the Orange County Superior
Court, and it ordered that the appeal be held in abeyance pending the outcome of the
hearing on the order to show cause"]; Eddins v. Redstone (2005) 134 Cal.App.4th 290,
302, fn. 6 ["This court deferred consideration of the appeal plaintiffs filed from the trial
court's ruling denying class certification, and that appeal will become moot upon the
finality of this decision"]; Mediterranean Exports, Inc. v. Superior Court of San Mateo
County (1981) 119 Cal.App.3d 605, 611 ["The matters pending on Mediterranean's
related appeal . . . have been held in abeyance pending the disposition of its petition in
this proceeding"].)

Holding the appeals in the Surfrider Case in abeyance has the virtue of permitting
the potential resolution of these related matters without the need to decide the
constitutional questions raised in the City's and Headlands's appeals. (See, e.g., Lyng v.
Northwest Indian Cemetery Protective Ass'n. (1988) 485 U.S. 439, 445 ["A fundamental
and long-standing principle of judicial restraint requires that courts avoid reaching

constitutional questions in advance of the necessity of deciding them"].) Such an

56
CCC-16-CD-02
Exhibit 12
Page 56 of 69



approach also allows for the possibility that any future litigation over the validity of the
Commission's exercise of jurisdiction over the development mandated by the Nuisance
Abatement Ordinance will be unencumbered by what might well become essentially an

advisory opinion from this court concerning the related, but distinct, issues raised in the

City's and Headlands's appeals.29

Accordingly, we will hold the City's and Headlands's appeals in abeyance, pending
a final resolution of the issues in the City's Case, including any future action taken by the
Commission for the purpose of directing the City to cease and desist undertaking the
development mandated by the Nuisance Abatement Ordinance.

IV.
DISPOSITION

With respect to D060260, the trial court's June 2, 2011 judgment and
accompanying writ of mandate are affirmed insofar as the court concluded that the
Commission's actions taken at its May 13, 2010 hearing are invalid and void. The trial
court's June 2, 2011 judgment and accompanying writ of mandate are reversed insofar as

the trial court concluded that the Commission lacks jurisdiction over the City's Nuisance

29 The trial court's resolution of the two cases demonstrates the extent of their
interrelatedness. For example, notwithstanding the trial court's issuance of a peremptory
writ of mandate in the City's Case restraining the Commission from exercising
jurisdiction over the development mandated by the ordinance, the court's order in the
Surfrider Case states, "To the extent the City—in response to this ruling—continues to
maintain the gates and/or signage then the Court believes the matter would more
appropriately be in the jurisdiction of the Commission for further action." (Italics
added.) Holding the City's and Headlands's appeals in abeyance allows the issues of the
Commission's jurisdiction over the development to be resolved in the first instance in the
context of litigation concerning the City's petition/complaint against the Commission.
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Abatement Ordinance pursuant to section 30005, subdivision (b) and directed the
Commission to cease and desist attempting to exercise jurisdiction over development
mandated by the ordinance. The matter is remanded to the trial court with directions to
conduct further proceedings as outlined in part II1I.A.4., ante. Each party is to bear its
own costs on appeal in No. D060260.

The City's and Headlands's appeals in No. D060369 are held in abeyance. Within
60 days of this opinion being final, the parties are each directed to file an application with
this court informing this court of the status of the City's Case. Upon the consideration of
such applications, this court will determine the appropriate manner by which to proceed

in No. D060369.

AARON, J.

I CONCUR:

O'ROURKE, J.
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BENKE, J., Dissenting.

I disagree with three aspects of the majority's opinion. First, the majority
mischaracterizes the relief the City of Dana Point (the City) sought in its petition for a
writ of mandate and complaint for injunctive relief. The face of the City's petition and
complaint is quite clear: it only seeks a determination that under Public Resources Code!l
Codel section 30005, subdivision (b), the California Coastal Commission (the
Commission) lacks the power to determine the validity of the City's nuisance ordinance.
Nothing in the City's petition can be interpreted as requesting the trial court determine the
ultimate question of whether the ordinance is valid.

Second, and more importantly, the majority improperly requires the City establish
that its ordinance was valid. The City's ordinance is presumptively valid, and the City
was not required to establish the validity of its ordinance before enforcing the separation
of powers principles embodied in section 30005, subdivision (b). Rather, by its terms,
section 30005, subdivision (b) plainly placed that burden on the Commission. I note the
Commission could have brought a cross-complaint challenging the validity of the City's
ordinance or joined the Surfrider Foundation's action (the Surfrider case), which directly
challenged the validity of the nuisance ordinance. However, the Commission chose not
to take either course.

As a practical matter, by depriving the municipalities of the presumption that their

1 All further statutory references are to the Public Resources Code.
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nuisance ordinances are valid, the majority's opinion will require that municipalities
either obtain the approval of the Commission before exercising the power expressly and
unconditionally provided to them by section 30005, subdivision (b) or be prepared to
litigate their right to declare and abate nuisances. That circumstance improperly infringes
on the City's well-established constitutional and statutory prerogatives.

Third, I am baffled by the majority's unwillingness to address and dispose of the
issues raised in the City's appeal from the judgment entered by the trial court in the
Surfrider case. The City's appeal in the Surfrider case, on a fully developed record,
presents what will no doubt appear to the parties and the public to be precisely the issue
the majority are requiring the trial court revisit in the City's case against the Commission.
Not only do considerations of judicial economy suggest that we consider and determine
the validity of the City's ordinance at this point, but also the public's substantial interest in
access to the beach at the Headlands will continue to be burdened with what the trial
court has determined were unlawful limitations while the trial court and the parties are
compelled to again address issues we could and should resolve in the Surfrider case.

We should affirm the judgment in the City's case against the Commission and
directly address the merits of the issues presented in the Surfrider case.

I

The majority's statement that "[1]n sum, the City asked the trial court to rule that

the City was legitimately exercising nuisance abatement powers under section 30005,

subdivision (b) and that the Commission therefore lacked jurisdiction to restrict any
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action that the City might take pursuant to those powers" is at direct odds with what the
City asked for in its action against the Commission. In fact, the City only asked the trial
court to determine that the Commission had no jurisdiction to determine the validity of its
ordinance and therefore the trial court need not determine whether the nuisance ordinance
was valid. ]

I note that in moving for judgment on the pleadings, the City argued the
Commission had no authority to review the validity of the nuisance and that instead only

the courts have that power. In opposing the City's complaint and petition, the

1 In its declaratory relief action, the City alleged:

"55. There is an actual, present and continuing controversy between the City and
the Coastal Commission in that the City contends the Coastal Commission lacks
jurisdiction to take any action to place limitations on the establishment and enforcement
of the Nuisance Abatement Ordinance, for the reasons set forth above. The Coastal
Commission denies the City's contention, and, as set forth above, has announced its
intention to take further administrative action against the City designed to limit and
prevent the City's enforcement of the Nuisance Abatement Ordinance.

"56. It is appropriate and necessary, therefore, that the Court issue an Order
declaring that:

"a. the Coastal Commission lacks jurisdiction under Coastal Act section
30005(b) to place limitations on the enforcement of the Nuisance Abatement Ordinance;

"b. the Coastal Commission lacks jurisdiction under [the] California
Constitution, pursuant to the separation of powers doctrine, to adjudicate whether the
City's adoption of the Nuisance Abatement Ordinance was a legitimate and proper
exercise of the City's police power; and

"c. the Coastal Commission lacked jurisdiction to proceed with the 'appeal,’
and thus lacks jurisdiction to proceed with any subsequent actions based upon the
'appeal,' because the adoption of the Nuisance Abatement Ordinance did not require any
City 'action taken . . . on a coastal development permit application."

In the City's prayer for relief, it asked for a declaration determining that the
Commission lacks jurisdiction to: place limitations on enforcement of the nuisance
abatement ordinance; adjudicate whether the nuisance abatement ordinance was a
legitimate exercise of the City's police power; and proceed with the "appeal" the
Commission acted upon.

CCC-16-CD-02
Exhibit 12
Page 61 of 69



Commission relied on the factual record developed in Commission proceedings to argue
that the nuisance ordinance was arbitrary and capricious. In responding to the
Commission's factual presentation on the merits of the ordinance, the City stated: "The
issue in this case . . . is not whether the Commission's decision was supported by any (let
alone substantial) evidence. Rather, the issue in front of this Court is whether the
Commission had the legal jurisdiction to act in the first place. The Commission's factual
evidence is irrelevant." The City went so far as to assert not only that the Commission's
factual presentation was irrelevant but that "[t]he factual evidence supporting the City's
decision is likewise unrelated to the issue of whether the Commission's actions were in

excess of its jurisdiction."]

1 This is largely the argument the City made in its briefs in this court in the
Commission case. | note the majority rely on what they believe was a concession by the
City's counsel at oral argument that the City had asked for a declaration that the nuisance
ordinance was valid. Such a concession, if it was made, was erroneous, because, as |
have explained, the City's complaint and petition contain no such request. However, after
listening to a recording of the oral argument, [ am not at all certain that such a concession
was ever intended by counsel at argument in this court. The discussion of what was
litigated in the City's action was as follows:

"Justice Aaron: ... What if the trial court in the Commission versus the City case,
in determining whether there was a nuisance and whether the activities were limited to
actual abatement, whether there was a legitimate nuisance and whether the remediation
was actually abatement?

"City Attorney: That case was never before the trial courts. Nobody sued and
said -- What happened is the Commission took the position they got to decide, and so we
sued them saying you don't get to do that. Surfrider sued and said it was a nuisance.
Nobody sued and said what you did exceeded nuisance and became development.

"Justice Aaron: Didn't the City ask for a declaration that it was legitimately
exercising its nuisance abatement powers?

"City Attorney: Correct.

"Justice Aaron: Wouldn't that be part of that analysis?

"City Attorney: That question was never analyzed because the coastal --

"Justice Aaron: It wasn't, but could it have been?
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"City Attorney: It could've been. It was not. The Coastal Commission took the
position that it got to decide, and I would encourage you to decide that question and
publish an opinion. I think it's an important question, and you know our thought on that.
We put that in our brief, that that court gets to decide.

"Justice Benke: If we conclude that they do get to decide, then where does that
leave you?

"City Attorney: That the Commission gets to decide?

"Justice Aaron: Yes.

"City Attorney: I'd be sad. (laughter and some inaudible comments) In terms of
this case, it would reverse the trial court's decision and, I'd have to think that one through.
I'm not sure what the impact would be. I guess it would reverse the writ that was issued
against the Commission and would send it back to the trial court for further proceedings.

"Justice Benke: I thought the trial court had made a conclusion. Maybe I'm
wrong. I'd have to go back and look at the language again. That the trial court had made
an actual determination that the manner of enforcing policing power was overbroad.

"Justice Aaron: But that was in the Surfrider case.

"Justice Benke: That was in Surfrider. Yeah, that's what I mean. I'm addressing
Surfrider.

"City Attorney: Surfrider -- I'm sorry, I didn't mean to interrupt you.

"Justice Benke: No, I think it just got straightened out. I think you were
originally addressing the Commission case.

"City Attorney: The Commission never sued saying we've ceded nuisance. They
sued saying --

"Justice Aaron: Yeah, but the City did ask for a declaration that it was
legitimately exercising its nuisance abatement.

"City Attorney: And the court said -- Surfrider said it wasn't a nuisance. The
court agreed that it wasn't a nuisance. The court said it's a rational basis standard as to
whether it was a nuisance or not. The question of is it nuisance or development, which is
kind of the issue that the . . . case throws out there you were inquiring about before,
would really be a factual inquiry, and that factual inquiry never occurred.

"Justice Benke: That's why I asked about the record. Where do we go for a record
on that question?

"City Attorney: That question was never addressed. We certainly never argued it
before the trial court because it never came up in the context of this case."

As I read these remarks, counsel makes it fairly clear that in the City's action
against the Commission the validity of the ordinance was not litigated but that the issue
was fully considered in the Surfrider action.

I also note that at oral argument, the Commission's counsel suggested if we affirm
the trial court's order in Surfrider, the jurisdictional question we consider in the City's
case would be moot.
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The trial court agreed with the City and determined the Commission had no power
to pass upon the validity of the ordinance.

Given this record, it is simply not fair to the City or the trial court to attribute to
the City a claim it did not make.

II

However, more important than the majority's mischaracterization of the relief the
City requested, is the majority's alteration of the clear separation of powers set forth in
section 30005, subdivision (b).

By its terms, section 30005 states: "No provision of this division is a
limitation...: [4]...[q] (b) On the power of any city or county or city and county to
declare, prohibit, and abate nuisances."! (Italics added.) In light of this provision, which
expressly and unconditionally permits local regulation of nuisances, we cannot imply the
Coastal Act nonetheless somehow limits or preempts the City's power to declare, prohibit
and abate nuisances: "There can be no preemption by implication if the Legislature has
expressed an intent to permit local regulation or if the statutory scheme recognizes local

regulation." (Delta Wetlands Properties v. County of San Joaquin (2004) 121

1 In light of Pacific Palisades Bowl Mobile Estates, LLC v. City of Los Angeles
(2012) 55 Cal.4th 783, 794, 810-811 (Pacific Palisades), it is now clear a municipality's
local coastal program is itself a provision of the Coastal Act. In Pacific Palisades, the
fact a local coastal program was part of the Coastal Act meant that the provisions of a
local coastal program were not preempted by another state law, Government Code
section 66427.5. (Pacific Palisades, at pp. 810-811.) Here, because the City's local
coastal program, including the prohibition on gates, is also a part of the Coastal Act, like
all the other provisions of the Coastal Act, the program is subject to the limitations of
Public Resources Code section 30005.
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Cal.App.4th 128, 143, citing People ex rel. Deukmejian v. County of Mendocino (1984)
36 Cal.3d 476, 485.)

Although Public Resources Code section 30005, subdivision (b) expressly and
without limitation preserves the traditional police power of municipalities over nuisances
(see Cal. Const., art. X1, § 7; Gov. Code, § 38771), the majority's opinion substantially
impairs that power. The impairment arises out of the majority's holding that as a
condition of obtaining the protection expressly provided by Public Resources Code
section 30005, subdivision (b), the City must show that its ordinance is valid and not
pretextual. Nothing on the face of the Coastal Act places such a burden on a
municipality, and important principles of municipal and constitutional law suggest that
any burden with respect to the validity of a municipal nuisance ordinance rests with the
Commission, not the municipality.

Initially, I note the City's adoption of the nuisance ordinance was presumptively
valid. "In determining whether a particular ordinance represents a valid exercise of the
police power, the courts 'simply determine whether the statute or ordinance reasonably
relates to a legitimate governmental purpose.' [Citation.] Every intendment is in favor of
the validity of the exercise of the police power, and even though a court may differ from
the determination of the legislative body, the ordinance will be upheld so long as it bears
substantial relation to the public health, safety, morals or general welfare." (Ensign
Bickford Realty Corp. v. City Council (1977) 68 Cal.App.3d 467, 474.) Thus, "where no

right of free speech or any other fundamental right is involved or presented . . . the
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burden is upon the one who attacks an ordinance valid on its face and enacted under
lawful authority, to prove facts to establish its invalidity." (City of Corona v. Corona Etc.
Independent (1953) 115 Cal.App.2d 382, 384; see also Evid. Code, § 664 [presumption
official duty has been regularly performed].)

Secondly, the specific power to declare and abate nuisances is provided to
municipalities both by article XI, section 7 of the California Constitution, which
recognizes that municipalities may make and enforce "all local, police, sanitary, and other
ordinances and regulations not in conflict with general laws," and Government Code
section 38771, which gives city legislative bodies the power to declare "what constitutes
a nuisance." (See City of Costa Mesa v. Soffer (1992) 11 Cal.App.4th 378, 383.)

Because a municipality's police power is inherent, rather than delegated from the state,

mn

our Supreme Court has been ""'reluctant to infer legislative intent to preempt a field
covered by municipal regulation when there is significant local interest to be served that
may differ from one locality to another." [Citations.]" (City of Riverside v. Inland
Empire Patients Health & Wellness Center, Inc. (2013) 56 Cal.4th 729, 744 (City of
Riverside).)

In its quite recent decision in City of Riverside, the Supreme Court found no
conflict between a local ordinance which declared that any operation of a marijuana
dispensary could be abated as a nuisance and the express or implied provisions of the

Compassionate Use Act (CUA; Health & Saf. Code, § 11362.5 et seq.) and the Medical

Marijuana Program (MMP; Health & Saf. Code, § 11362.7 et seq.), which shield
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individuals from criminal prosecution for possessing medical marijuana or operating a
collective which dispenses it. (City of Riverside, supra, 56 Cal.4th at pp. 744-745.) In
interpreting the CUA and MMP in a careful and restrained manner, which focused on
their operative provisions rather than their far broader purposes, the court noted that:
""The common thread of the cases is that if there is a significant local interest to be
served which may differ from one locality to another then the presumption favors the
validity of the local ordinance against an attack of state preemption."" [Citations.]" (City
of Riverside, at p. 744.)

I think the majority here err in failing to interpret the California Environmental
Quality Control Act (CEQA) in the careful and restrained manner employed by the
Supreme Court in City of Riverside and, more importantly, in failing to give the City the
benefit of the presumption that its ordinance was valid. In particular, the majority's use
of the general overall goals of CEQA as grounds for limiting the City's historical police
powers is incongruent with the deference City of Riverside requires that we give the
City's exercise of those very same powers.

I do not by any means suggest that a municipality has unfettered power to declare
a nuisance when it has no basis for doing so. Notwithstanding its constitutional, common
law and statutory powers to abate nuisances, a municipality may not by a mere
"'declaration that specified property is a nuisance, make it one when in fact it is not.'
[Citation.]" (Leppo v. City of Petaluma (1971) 20 Cal.App.3d 711, 718.) However,

while any affected party may certainly challenge the validity of an ordinance, assigning
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the burden of proof to the appropriate party has tremendous practical implications. If, as
the majority hold, a municipality must bear the burden of establishing the validity of a
nuisance ordinance, as a practical matter the City must either obtain the concurrence of
the Commission before acting or be prepared to bear the considerable expense of
establishing the validity of its action rather than simply defending it. In short, the rule
announced by the majority creates a substantial disincentive to exercise the inherent
police power recognized in our constitution and expressly preserved by section 30005,
subdivision (b).

As I noted at the outset, the Commission could have, but chose not to, bring a
cross-complaint in the City's action against it, and it could have, but chose not to, join in
Surfrider's action against the City. In litigating such claims, the Commission could have
vigorously attacked the validity of the City's ordinance, but importantly consistent with
the deference owed to the City's exercise of its police power, the Commission would have
borne the burden of proof.

I also observe the Commission has plenary power over the City's adoption of a
local coastal program. (Pacific Palisades, supra, 55 Cal.4th at p. 794.) Arguably, in
light of the gates the City required under its nuisance powers, the Commission could have
reconsidered its approval of the City's local coastal program and the power it gave the
City to issue coastal development permits. However, in light of section 30005, the
Commission may not directly interfere with the City's well-established and well-
protected nuisance powers.
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In sum, because the City was not required to show that its ordinance was valid, it
was entitled to the relief the trial court provided to it under section 30005, subdivision
(b). Thus, I would affirm the trial court's judgment in the City's action against the
Commission.

111

My third area of disagreement with my colleagues is their unwillingness to reach
the City's appeal of the trial court's judgment in the Surfrider case. Rather than staying
the City's appeal in the Surfrider case, I think it is imperative that we reach the merits of
the City's appeal of the trial court's judgment in the Surfrider case.

As I noted at the outset, in the Surfrider case the trial court determined that the
City's ordinance is invalid; that the gates required by the ordinance are unlawful because
there was no evidence of a nuisance; and that City's use of gates to abate any nuisance
was arbitrary and capricious. If the trial court was correct, the public's interest in
unfettered access to the beach in the Headlands will continue to be impaired while (1) the
trial court once again determines the precise issue it determined in the Surfrider case, and
(2) we are once again presented with an appeal on the merits of the City's nuisance
ordinance. I fail to understand what public or jurisprudential interest is served by such a

multiplicity of proceedings.

BENKE, Acting P. J.
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This matter came before the Court on remand from the Court of Appeal, Fourth
District, Division 1, California. City of Dana Point v. California Coastal Commission,
Headlands Reserve LLC, Surfrider Foundation v. City of Dana Point, Headlands Reserve
LLC. (2013) 217 Cal. App.4™ 170. On remand, this Court was directed as follows: “to
determine whether the City was acting within the scope of section [Public Resources Code]
30005, subdivision (b) in adopting the Nuisance Abatement Ordinance. In making this
determination, the trial court shall decide whether the City’s enactment of the Nuisance
Abatement Ordinance was a pretext for avoiding the requirements of its local coastal
117 |
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and included in the administrative record. (Western States Petroleum Assn. v. Superior Court

program and, if tﬁe court determines that there is an actual nuisance, whether the
development mandated by the Nuisance Abatement Ordinance exceeds the amount
necessary to abate that nuisance.” Id at 207.

On May 5, 2014, this court granted petitioner/plaintiff City of Dana Point’s request to
introduce evidence as to whether the City was acting properly within the scope of its
nuisance abatement powers under the Coastal Act, including whether the abatement
ordinance was enacted in good faith or was a pretext for avoiding coastal program
obligations. (See, City of Dana Point v. California Coastal Commission (2013) 217
Cal App.4th 170, 176-177, 191,199, 204-207)

However, the court did limit the extra-record evidence it would allow. Generally,
extra-record evidence is admissible only in those rare instances in which (1) the evidence in
question existed before the decision, and (2) it was not possible in the exercise of reasonable

diligence to present this evidence before the decision was made so that it could be considered

(1995) 9 Cal.4th 559, 578)

As any evidcnce; of nuisance at the site in question after the enactment of the .
ordinance would not have existed before the enactment of the ordinance, the court
determined it would not allow evidence of nuisance at the site that was not considered when
the ordinance was considered and enacted.

The court acknowledged that the Court of Appeal directed the trial court to determine
whether the nuisance abatement ordinance was a pretext for avoiding coastal program
obligations. In that regard, testimony from the City representatives on this issue could have
been elicited before the ordinance enactment, but it was not relevant until after the Court of
Appeal issued its opinion. Thus, the court determined it would allow testimony/evidence
from City Council members and Council Staff to demonstrate the City did not act with an
improper motive and to show the ordinance was the minimum abatement action to address

the nuisance. Respondent/Defendant was allowed to depose those witnesses.
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The court determined that it was a question of fact a§ to whether the City's enqactment
of the Ordinance was pretextual. Petitioner/Plaintiff requested a court trial and the court
determined it would hear the case as a bench trial. (See, CCP §§ 1094, 1090; English v. City
of Long Beach (1952) 114 Cal.App.2d 311, 316)

Accordingly, this cause came on regularly for a bench trial on August 24, 2015
through August 27, 2015 in Department 70, the Honorable Randa Trapp, Judge Presiding.
A. Patrick Munoz and Jennifer Farrell appeared as counsel for Petitioner and Plaintiff.
Supervising Attorney General Jamee Jordan Patterson and Deputy Attorney General Blaine
P. Ketr.appeared on behalf of Respondent and Defendant. Petitioner/ Plaintiff City of Dana
Point timely requested a Statement of Decision.

At the conclusion of the trial, the Court, having heard and considered the opening
statements of counsel, viewed the video tape of the May 22, 2010 City Council Meeting
where the Urgency Ordinance was enacted, heard and considered the testimony of witnesses,
the arguments of counsel and having reviewed the exhibits including the designated portions
of the Administrative Record, took the matter under submission. The Court now rules as
follows: Petitioner/Plaintiff City of Dana Point was not acting within the scope of section
30005, subdivision (b) of the Coastal Commission Actin adopting the Nuisancée Abatement
Ordinance. The City’s enactment of the Nuisance Abatement Ordinance was a pretext for
avoiding the requirements of its local coastal program. The court further finds that there was
not, in fact, a nuisance or prospective nuisance at the time the Nuisance Abatement
Ordinance was enacted.

SUMMARY OF FACTS

Based upon the evidence presented by the parties in their pleadings, the testimony of
the witnesses, exhibits admitted into evidence including designated portions of the
Administrative Record, and the oral argument of counsel, this Court finds the following facts.

There are numerous facts that are not in dispute. The Dana Point Headlands
(Headlands) was one of the last undeveloped coastal promontories in Southern California

and inaccessible to the public. In 2002, the City proposed to amend its certified local coastal
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prograrn_ (LCP) to allow developrnenf of the Headlands. On January 1‘5, 2004, the
Commission approved the LCP Amendment (LCPA) with modifications necessary to bring
the LCPA into conformity with the Coastal Act.

The Headlands project included public parks and trials in the area known as the
Strand. The Strand is an expansive slope/bluff top area with a public parking lot and linear
view park. A residential development with multi-million dollar homes is being developed
on the slope/bluff face and a public beach lies at the toe of the bluff. Several public access
ways, three of which are owned by the City and two of which are at issue here, provide public
access though the development to the beach. The two access ways that are at issue here are
the Mid-Strand and Central Strand access ways.

The parks and trials officially opened to the public on January 7, 2010.

The Court took judicial notice of the following facts pursuant to Evidence Code
Section 452(h): On December 21, 2014, the sun rose at 6:55 a.m. and set at 4:48 p-m. and
twilight-was from 6:27 a.m. to 5:16 p.m. On June 21, 2015, the sun rose at 5:42 a.m. and_s.et
at 8:08 p.m. and twilight was from 5:13 a.m. to 8:37 p.m.

- In addition to these facts, the Court finds as follows:

In 2008, the developer of the Dana Point Headlands asked the Défendant/Respondent
Commission (Commission) to eliminate the Mid-Strand access way due to geotechnical and
engineering difficulties. The Commission denied the request.

On May 11, 2009, the City enacted Ordinance No. 09-05 to address the new parks
and facilities i;lcluding those at the Headlands. The staff report was void of any mention or
discussion of a nuisance condition or prospective nuisance condition at the Mid-Strand and
Central-Strand access ways. Pertinent to this case, Ordinance 09-05 merely amended the
existing Ordinance to set the hours of use for the new facilities. At the time Ordinance 09-
05 was passed, the gates in controversy had already been installed.

On October 7, 2009, the Commission staff and City staff meet at the development
site. During the site visit, Commission staff observed that gates had been installed at the

entry points to the Mid-Stand and Central Strand beach access ways and that signed had been
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posted listing public hours from 8 a.m. to5 p.m. October through April énd from 8 am. to 7
p.m. May through September. The signs also directed users to other access ways for beach
access when the gates were closed. After the site visit, Commission staff followed up with
a letter to the City advising that the gates and restrictive hours of operation were contrary to
the LCPA and Coastal Act. Commission Staff further advised that an LCP amendment and
permit were required for the gates.

On November 3, 2009, the City responded that it disagreed with Commission staff
contending that it had not violated the LCPA or permit requirements. On November 20,
2009, the Commission sent a letter of violation to the City advising that the.City could be
subject to enforcement proceedings.

On February 18, 2010, the parties met but were unable to resolve the matter. On
March 4, 2010, the Commission sent a letter requesting that the gates be removed and that
the signs be replace by April 2,2010. Subsequently, the Commission learned that the City
planned to adopt an urgency ordinance to declare the existence of'a public nuisance condition
at the Strand. On March 22, 2010, the Commission sent the City a letter advising that
Commission staff had reviewed the staff report and supporting documentation regarding the
proposed urgency ordinance and found that the police reports .the City relied on did not
provide adequate support for a claim of nuisance.

On March 22, 2010, the City Council met to enact Urgency Ordinance 10-05, the
Nuisance Abatement Ordinance. In the attendant staff report and at the City Council
meeting, staff informed the City Council members that Coastal Act 30005(b) gave the City
the ability to declare a public nuisance. Staff further informed the council members that the
purpose of the meeting was to “set a clear record of nuisance which is exempt from the
Coastal Act.” (Exh. 6, pg. 3) On March 24, 2010, the Commission was advised that the
Urgency Ordinance had been passed on March 22, 2010.

/11
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Nuisance

ISSUES
The following issues were submitted to the Court at trial:
1. Whether the City’s enactment of the Nuisance Abatement Ordinance was a pretext
for avoiding the requirements of its local coastal program.
2. Whether there was an actual nuisance.
3. If there was an actual nuisance, whether the development mandated by the Nuisance
Abatement Ordinance exceeded the amount necessary to abate that nuisance.

LAW

Anything which is injurious to health, including, but not limited to, the illegal sale of
controlled substances, or is indecent or offensive to the senses, or an obstruction to the free
use of property, so as to interfere with the comfortable enjoyment of life or property, or
unlawfully obstructs the free passage or use, in the customary manner, of any navigable lake,
or river, bay, stream, canal, or basin, or any public park, square; street, or highway, is a
nuisance. Civil Code section 3479.

A public nuisance is one which affects at the same time an entire community or
neighborhood, or any considerable number of persons, alfhough the extent of the annoyance
or damage inflicted upon individuals may be unequal. Civil Code section 3480.

“The public nuisance doctrine is aimed at the protection and redress of community
interests and, at least in theory, embodies a kind of collective ideal of civil life which the
courts have vindicated by equitable remedies since the beginning of the 16th century.”
(People ex rel. Gallo v. Acuna (1997) 14 Cal.4th 1090, 1103 [60 Cal Rptr.2d 277, 929 P.2d
596].)

In determining whether something is a “public nuisance,” the focus must be upon
whether an entire neighborhood or community or at least a considerable number of persons
are affected in the manner and by the factors that make the thing a nuisance under the Civil
Code section defining nuisance; i.e., a private nuisance does not become a public nuisance

merely because the public may be said to be affected in some tangential manner, rather than
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specifically in the manner set forth in that Civil Code section. Beck Development Co. v.
Southern Pacific Transportation Co. (App. 3 Dist. 1996) 52 Cal Rptr.2d 518, 44 Cal App.4th
1160, 1213 review denied.

Although a Civil Code section sets forth the acts which constitute a nuisance in the
present tense, an affected party need not wait until actual injury occurs before bringing an
action to enjoin a nuisance, but where the demand for injunctive relief is based upon the
potential or possibility of future injury, at least some showing of the likelihood and
magnitude of such an event must be made. Beck Development Co. v. Southern Pacific
Transportation Co. (App. 3 Dist. 1996) 52 Cal. Rptr.2d 518, 44 Cal. App.4th 1160, 1213.
review denied.

“A mere possibility or fear of future injury from a structure, instrumentality, or
business which is not a nuisance per se is nof grouhd for injunction, and equity will not

interfere where the apprehended injury is doubtful or speculative; reasonable probability, or

even reasonable certainty, of injury, or a showing that there will necessarily be a nuisance, is

required.” Beck Development Co. v. Southern Pacific Transportation Co. (App. 3 Dist. 1996)
52 Cal.Rptr.2d 518, 44 Cal App.4th 1160, 1213 citing (66 C.J.S., Nuisances, § 113, p.
879.) And the proof required cannot be speculati\-/e and must amount to more than the
conclusory opinions of experts. Id at 1213 citing (Jardine v. City of Pasadena (1926) 199
Cal. 64, 75, 248 P. 225,) Thus, while no one has the right to inflict unnecessary and extreme
danger to the life, property and happiness of others (County of San Diego v. Carlstrom (1961)
196 Cal App.2d 485, 491, 16 Cal Rptr. 667), to establish a nuisance the plaintiff must
demonstrate an actual and unnecessary hazard. Beck Development Co. v. Southern Pacific
Transportation Co. (App. 3 Dist. 1996) 52 Cal.Rptr.2d 518, 44 Cal. App.4th 1160, 1213
citing (People v. Oliver (1948) 86 Cal App.2d 885, 889-890, 195 P.2d 926.)

A prospective nuisance may be enjoined, yet facts must be alleged to show the dénger
is probable and imminent. Helix Land Company, Inc. v. City of San Diego (1978) 82
CalApp3rd 932, 961 citing Nicholson v. Getchell, 96 Cal. 394, 396, 31 P. 265. In Baldocchi
v. Fifty Four Sutter Corp., 129 Cal.App. 383, 393, 18 P.2d 682, 687, the court imposed this
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|| drawings which is in contravention of the express language of the LCP which prohibits gates

prerequisite to injunctive relief against nuisance: “The inj ury, it is true, may be only slight,
but it must be real and ascertainable as distingunished from fanciful and imaginary.” Here
there is a distinct lack of fact allegation from which it can be reasonably concluded that the
prospective nuisance (not committed by either of these defendants) is either probable or -
imminent. Helix Land Company, Inc. v. City of San Diego (1978) 82 CalApp3rd 932, 961.
DISCUSSION

Plaintiff/Petitioner City of Dana Point failed to meet its burden of proof to show the
passage of the Nuisance Abatement Act was in response to a nuisance or prospective
nuisance in the area of the Mid-Strand gate and the Central Strand gate. As such, it was not
a legitimate exercise of its police powers under Coastal Commission Act 30008.5.
Assuming there was a nuisance or prospective nuisance, the City clearly exceeded the
amount of action necessary to simply abate the nuisanée. The evidence in this case clearly
shows that the City’s enactment of the Nuisance Abatement Ordinance was pretextural and
designed to avoid the requirements of the Coastal-Act and the City’s Local Costal Program.

Plaintiff’s evidence and arguments were specious. The City argued pursuant to the
LCP, it had the authority to set hours for the trails and pursuant to that authority, on May 11,
2009, the City Council acted on that authoriﬁ and set the hours at 8 a.m. — 5 p.m. and 8 a.m.
~ 7 p.m. in what was entitled an “Ordinance Amending Chapter 13-04 to Address New Parks
and Facilities in the City”. Neither the staff report for Ordinance 09-05 nor any other
portions of the record indicated that the 09-05 Ordinance was in response to a nuisance or
prospective nuisance. There was no mention of nuisance whatsoever. Additionally, it is
noteworthy that the gates in question had already been installed at the time of the meeting.
The argument, however, that the gates were “specifically authorized” based on icons on the
drawings was not advanced until after the 90-05 ordinance was passed. In fact, there was no
mention of gates in the 09-05 Ordinance. The fact that the City would vigorously maintain

the position that it was “specifically authorized” to install the gates based on icons on the

undermines the City’s credibility.
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The follow-up Ordnance, entitled, “Nuisaﬁce Abatement Ordinance 10-05” was the
result of a hastily called meeting to address the Coastal Commissions’ threat of litigation.
The timing of the Ordinance in such close proximity to the Coastal Commission’s “threat of
litigation” coupled with the staff representation to the City Council that declaring a nuisance
would avert the costly litigation is revealing.

The staff report and commentary on which the City Council relied, indicated that the
meeting was called as a follow-up to the previous action in Ordinance 09-05 which set the
hours for the new amenities. Further, the meeting was to clarify that the City Council was
using its police powers in both Ordinance 09-05 and Ordinance 10-05 to abate a nuisance.
The staff report (Exh. 6, pg. 2) states, “Since the adoption of Ordinance 09-05, Police
Services, the Cfty’s Natural Resources Protection Officer, and Community Development
staff (which includes Code Enforcexﬁent) have reported an inordinate amount of enforcement
activities that have occurred, and that continue to occur at an alarming pace at the project
site. In the last 13 months there have been-over 130 documented calls for police services at
Dana Strands. This call level far exceed the amount of calls to any other localized area of the
City, including areas that have traditionally received the heaviest levels of calls for service.”
At the meeting, City staff emphasized these statements as facts and the Council was provided
with impassioned commentary as to the urgent necessity to abate a nuisance. The fact is,
however, there was no discussion regarding any specific facts to support the assertion that
there was an “inordinate amount of enforcement activity” in the area of the access ways in
questions. Moreover, the staff report did not contain any such supporting documentation.
The one document that was included in the staff report and displayed at the City Council
Meeting was the chart which showed that Dana Strands had 139 calls in the preceding 12
months - 80 more than the next closest number of calls in the City. The total numbers were
discussed and the witnesses testified that they relied on the chart, the numbers, and staff
recommendation in voting to enact the Nuisance Abatement Ordinance. As will be
discussed below, the failure of the City Council to look behind the total numbers to

determine if, in fact, a nuisance existed is further evidence that the Council’s actions was a
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pretext. And the after-the-fact testimony from the witnesses at trial that they thought there
was a nuisance situation or prospective nuisance situation when there clearly was no effort to
confirm the existence of a nuisance or prospective nuisance was not persuasive.

What was persuasive to the court was the fact that the chart in the staff report and
displayed at the City Council meeting (Exh. 6 pg. 121) and relied upon by the City Council
in making its decision, conveniently omitted the one park in the area that had hundreds of
calls within the same time frame, La Plaza Park. Interestingly, law enforcement admitted
leaving out this area as it would skew the results. And that it did. That same law
enforcement representative testified at the May 22, 2010 City Council meeting that the La
Plaza Park area had hundreds of calls and was one of the three areas he would deem a
nuisance. The City Council, however, never took any action to declare a nuisance in the La
Plaza Park area or in the other two areas the officer would deem a nuisance. Moreover, the
law enforcement representative admitted that despite the hundreds of calls related to La
Plaza Park, law enforcement' and the community worked together to control the activity
rather than declare a nuisance.

In the instant case, the _Ci_ty Council, whether intentional or unintentional, failed to
look behind the numbers in the Dana Strand area or to compare that situation with the La
Plaza Park area opting instead to exercise its police powers and declare a nuisance in the
Mid-Strand and Central Strand access ways. There was simply no rational basis for the
Council’s action..

There was mention in the staff report and at the Council meeting of the increase in
calls since the opening of the amenities in January 2010. Law enforcement was represented
to have facts to back up the statistics, however as mentioned previously, there was no
discussion of the nature and extent of the 139 calls in the Strand area. During the public
comment session, two of the three members of the public who offered testimony alleged
there was no police evidence to support the urgency measure. One of the speakers suggested
that only two of the calls were in the vicinity of the trails at issue. (Exh. 8 pg 21-22) The

allegations went unchallenged by the City. The response from City staff was to comment on
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the Council’s ability to “prohibit a nuisance” thus appearing to concede, as it also appeared
to do at trial, that there was no nuisance condition that exited at the time'(Exh. 8 pe. 23).

At trial, none of the civilian witnesses who voted on the Ordinance pro{fided any
evidence of a nuisance or prospective nuisance that was known to them at the time they
enacted the Nuisance Abatement Ordinance. Rather, the witnesses offered conclusory
comments regarding protecting the public safety and a belief that nuisance existed or would
exist if the gates were not installed and locked during the proscribed hours?. Additionally,
no evidence was advanced to indicate that public safety concerns necessarily equates to a
nuisance or.prospective nuisance. There was nothing more than speculation, conjecture and
fear mongering.

Without looking behind the total numbers, and with the knowledge that there were
other areas in the City with far more calls and police activity yet no declaration of nuisance,
the City relies on the increase in calls and increase in police activity as a basis for enacting
the Urgency Ordinance. The fact is; there is no evidence in the staff report, from the City
Council meeting, or the testimony of the witnesses that the calls were in the area of the Mid-
Strand and Central Strand trails. Additionally, an overwhelming number of the calls were
during the day when the gates were opén. (Exh. 6 pg. 93 — 98) And, the calls were generally
for relatively minor offenses such as suspicious persons, vandalism, suspicious vehicles,
illegally parked cars, and trespassing. Similarly, the evening calls were for equally minor
activity including burglar alarms, suspicious persons, vandalism, trespass, traffic stops,
suspicious persons in vehicles and miscellaneous narcotics. Few, if any, of the calls were

even close to the vicinity of the Mid-Strand and Central Strand trails. A review of actual

' Further evidence of staff’s apparent concession that there was no known nuisance at the time was the insistence in
the City’s closing argument that the court must find that pretext was the “sole” reason for the enactment of the Nuisance
Abatement Ordinance. Additionally, Counsel admitted that the City was “fed up” with the Commission and took
advantage of a provision where they did not have to work with the Commission. He further conceded that the urgency
aspect of the Ordinance was because of the threat of litigation by the Comnmission. Counsel also made similar comments
at the City Council meeting set to enact the Nuisance Abatement Ordinance. He informed the Council that the
Commission had threatened to sue and that enacting the ordinance would avoid unnecessary litigation. ( Exh. 8, pg. 4
City Council meeting transcript)

Z  One witness testified that she may not have agreed with the hours chosen by the council but believed that they had
the right to set the hours.
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police reports, presumably chosen by staff because they are the most egregious acts
necessitating the Nuisance Abatement Ordinance, reveals a vandalism on March 10, 2010 at
approximately 9:57 a.m. wherein four teens were observed “throwing rocks at the fence line
and breaking the decorative tops off the fence.” (Exh. 6 pg. 32 -42); a resisting arrest and
trespassing into protected habitat some two months earlier on January 10, 2010 at 4:20 in the
afternoon related to veering off the trails at Cove and Green Lantern (Exh. 6 pg. 43-55); and
four months earlier, a trespass on August 28, 2009 at 6:45 a.m. wherein two individuals

climbed the fence to enter a construction zone and uprooted eight plants from a planter.

(Exh. 6 pg. 56— 64). The infrequency of the reports coupled with the remoteness iri time and :

the relatively minor offenses shows that there was no nuisance or prospective nuisance in the
reference area.

It should also be noted that, Mr. Greenwood, the law enforcement representative,
who participated in developing the staff report, testified at the City Council meeting as well
as at trial and was expected to provide the statistical and professional support for the
Urgency Action. In fact, however, he offered no specifics either in the report, at the City
Council meeting or at trial. At the City Council meeting as well as at trial, he emphatically
declared that thé council must rﬂaintain the gates and the hour as to do the otherwise, in his
opinion, would result in “vandalisms, burglaries_, thefts, trespassing. There will be teenage
drinking, teenage smoking, sex parties, sex, drugs, rock and roll.” (Exh. 8, Transcript, pg.
11)

Mr. Greenwood was correct when he acknowledged at the City Council meeting that
he was “not a soothsayer.” (Exh. 8, Transcript, pg. 12) Clearly, there was no basis in fact for
the predictions. The number of calls nor the summary of police reports supports the
conclusion that failure to maintain the gates and the restrictive hours would result in “sex,
drugs, rock and roll”. It made for good theatre against the backdrop of threatened litigation
from the Coastal Commission. It was not, however, rooted in reality and there was no
showing of anything more than a mere possibility of fear of future injury. See Beck at 1213.

It was simply hyperbole to support a previous decision in Ordinance 09-05 to install gates
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and set hours which was clearly not based on nuisance or the threat of nuisance. Neither
was the Urgency Ordinance. Clearly, then, the passage of the Urgency Ordinance was a
pretext and désigned to avoid the requirements of the Coastal Act and the City’s Local
Costal Program. As summarized by City staff at the Council meeting where the Urgency
Ordinance was enacted, “[r]ather than have to fight them [Commission] and deal with their
threat of litigafion, staff concluded that the best thing to do, the most cost efficient thing to
do for the City is to go through a much more formalized process this evening so that we can

set forth a very clear record as to why we believe that there’s a need to declare a public

nuisance at the location, to proliibit those nuisances and to abate those:nuisances, and leave

no question as to that having been the previous action. “ (Exh. 8, pg. 4). The record,
however, is clearly devoid of any such evidence. What we have here is sheer speculation
amountilig to nothing more than the conclusory opinions of staff and law enforcement
experts. See, (Jardine v. City of Pasadena (1926) 199 Cal. 64, 75, 248 P. 225.) Plaintiffs
failed to’demonstrate an actual and unnecessary hazard and thus there was no nuisance
condition or prospective nuisance. See, (People v. Oliver (1948) 86 Cal. App.2d 8835, 889—
890, 195 P.2d 926,) Accordingly, the Court finds the Urgency Ordinance was a pretext for
avoiding the City’s obligations under the local coastal program.

In addition to the designated portions of the Administrative Record, the Court’s
findings are also supported by the Court’s observations of the manner and demeanor of the
witnesses while testifying. The Court finds that the Petitioner/Plaintiff failed to meet its
burden of proof and therefore finds in favor of Respondent/Defendant.

Respondent/Defendant is the prevailing party.

IT IS ORDERED, ADJUDGED, AND DECREED that:

. Judgment shall issue in favor of Respondent/Defendant.

2. The Petitioner/Plaintiff’s request for a peremptory writ of mandate to prohibit the

Commission from exercising jurisdiction of the development resulting from the
Urgency Ordinance is denied.

iy
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Conclusion
This proposed statement of decision shall become the Court’s statement of decision,
unless within the time provided by law either party specifies additional controverted issues,
or makes proposals which are not covered in the proposed statement of decision. Counsel

for the Respondent/Defendant shall prepare the proposed order.

Dated: é#g, ZE, @/5’ A

YA TRAPP
Judge of the Superior Court

T
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO

Central
330 West Broadway
San Diego, CA 92101

SHORT TITLE: City of Dana Paint vs. California Coastal Commission

CLERK'S CERTIFICATE OF SERVICE BY MAIL

CASE NUMBER:

37-2010-00099827-CU-MC-CTL

| certify that [ am not a party to this cause. | certify that a true copy of the Staement of Decision was mailed
following standard court practices in a sealed envelope with postage fully prepaid, addressed as indicated below.

The mailing and this cerlification occurred at San Diego, California, on 09/17/2015.

Clerk of the Court, by: ~ K- Bhiday
SURFRIDER FOUNDATION PATRICK MUNOZ
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SAN CLEMENTE, CA 92674 COSTA MESA, CA 92626-1931
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STATE OF CALIFORNIA—NATURAL RESOURCES AGENCY EDMUND G. BROWN JR., GOVERNOR

CALIFORNIA COASTAL COMMISSION

45 FREMONT, SUITE 2000

SAN FRANCISCO, CA 94105-2219
VOICE AND TDD (415) 904- 5200
FAX (415) 904- 5400

Via Certified and Regular Malil
November 3, 2015

A. Patrick Mufioz

City Attorney

City of Dana Point

Rutan & Tucker, LLP

611 Anton Blvd., Suite 1400
Costa Mesa, CA 92626

Ursula Luna-Reynosa

Community Development Director
City of Dana Point

33282 Golden Lantern

Dana Point, CA 92629

Headlands Reserve LLC
c/o Sanford Edward
24949 Del Prado

Dana Point, CA 92629

The Strand Homeowners Association
Attn.: Cary Treff

16775 Von Karman, Suite 100
Irvine, CA 92606

Subject: Notification of Intent to Commence Cease and Desist Order
and Administrative Civil Penalties Proceedings

Subject Properties: In the vicinity of Strand Vista Park, including South Strand
Switchback Trail, Mid-Strand Beach Access, Central Strand Beach
Access, and Strand Beach Park, Dana Point Headlands project,
Dana Point, Orange County, also identified by Assessor’s Parcel
Nos. 672-092-03, 672-591-09, 672-641-44, 672-641-45, 672-651-
24, 672-651-43", 672-651-44, and 672-651-46.

Unpermitted Development: Placement of gates and signs restricting public beach access,
establishment and enforcement of “hours of operation” limiting
public beach access.

! Property records indicate that this property was transferred to the County of Orange.
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NOI for Enforcement Proceedings
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Dear Mr. Muioz, Ms. Luna-Reynosa, Mr. Edward, and Ms. Treff:

Coastal Commission staff would like to work cooperatively with you to reach a resolution of the
above-referenced unpermitted development undertaken in the vicinity of Strand Vista Park,
including the erection and operation of gates at South Strand Switchback Trail, Mid-Strand
Beach Access, Central Strand Beach Access, and Strand Beach Park, (hereinafter referred to
collectively as the “Strand Access Areas”), which occurred on numerous separate properties,
listed above, within the Dana Point Headlands project, Dana Point (hereinafter referred to
collectively as the “subject properties”).

We are aware of the City’s plan to hold a hearing on a local coastal development permit to
authorize public access restrictions at the subject properties. However, that action is not yet final,
may not be final for some time if appeals are filed, appears to be inconsistent with the City of
Dana Point Local Coastal Program, and in the interim while the action is pending, the
unpermitted development remains. We are therefore initiating this process in hopes of instituting
a framework for both an interim resolution of this matter and a long-term resolution that will
apply regardless of the outcome of that specific action, as well as to address the fact that the
unpermitted restrictions on access have been in place for more than six years already.

As we have stated in previous correspondence and other communications, we would like to work
with you to resolve these issues amicably and remain willing and ready to discuss options that
could involve agreeing to a consensual resolution to the Coastal Act violations on the properties
at issue, such as through the issuance of a consent cease and desist order. In order to resolve the
violations through formal enforcement actions, whether through a consent or regular order
proceeding, the purpose of this letter is to provide you with formal notice of my intent, as the
Executive Director of the California Coastal Commission (“Commission’) to commence
proceedings for issuance of a cease and desist order to address unpermitted development at the
site.

Background and Coastal Act Violations

The parks and accessways that are the subject of these proceedings were required by the
Commission in conjunction with its certification of Dana Point Local Coastal Program
Amendment No. 1-03, and specifically were related to this residential development. These
public amenities were required as offsets necessary to mitigate impacts associated with allowing
the developer, Headlands Reserve LLC, to prohibit public vehicular access into the proposed
residential community (however, public pedestrian access was required). These public
improvements were also part of a package of environmental and other public benefits the
Commission found were necessary to offset impacts caused by the residential project and to
justify a finding that the proposed project, which the Commission found to have adverse impacts
on Environmentally Sensitive Habitat Areas, public access, visual resources, shoreline processes,
and other resources, would, on balance, be most protective of significant coastal resources. Thus,
it is with great anticipation that staff is looking forward to removing impediments to the public’s
full use of the parks and accessways at issue, and of the beaches to which the accessways
connect.
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The unpermitted development at issue in this matter, as discussed more fully below, includes the
installation of gates on the accessways, closure of the accessways through establishment and
enforcement of hours of operation and locking of said gates by the City of Dana Point and
Headlands Reserve LLC, and the installation of signs displaying the hours of closure (hereinafter
referred to collectively as the “Access Restrictions™). Each of these actions constitutes
“development” as that term is defined in the Dana Point Local Coastal Program (“LCP”). Unless
otherwise exempt, development within the Coastal Zone (including the City’s Coastal Overlay
district) requires a coastal development permit (“CDP”). The Access Restrictions are not exempt,
and a CDP has not been issued to authorize the Access Restrictions. Therefore, the Access
Restrictions are unpermitted and are violations of the Coastal Act and the LCP.

Both before and after the commencement of the litigation (discussed below) related to the City’s
assertion that it closed the accessways to abate a nuisance, Commission staff made several
attempts to work with City staff and Headlands Reserve LLC to identify alternative mechanisms
for achieving the City’s stated intent of addressing public safety concerns, while also conforming
to the resource protection policies of the LCP and Coastal Act. For instance, we have suggested
that the City remove the gates and process a CDP for less restrictive hours of operation, as well
as placement of gates across the interior streets, which would help secure the homes in the
community without interfering with public access.

These attempts to reach a workable alternative to gating the accessways have not born fruit.
Moreover, the Coastal Act violations remain unresolved and coastal access continues to be
denied by the unpermitted development at issue. In order to move this matter toward a
conclusion and effect a formal resolution of this matter, I am commencing cease and desist order
proceedings. Prior to bringing an order to the Commission, be it a consent or contested order, our
regulations provide for notification of the initiation of formal proceedings. In accordance with
those regulations, this letter notifies you of my intent, as Executive Director of the Commission,
to commence formal enforcement proceedings to address the Coastal Act violations at issue by
issuing either a consent or regular cease and desist order. The intent of this letter is not to
discourage settlement discussions; rather it is to provide formal notice of our intent to resolve
these issues through the order process, which in no way precludes a consensual resolution. My
staff remains ready and willing to continue working with you towards a mutually acceptable
outcome. However, please note that should we be unable to reach a consensual resolution in a
timely manner, this letter does lay the foundation for Commission staff to initiate a hearing
before the Commission unilaterally, during which a proposed order, including an assessment of
civil penalties, against the City, Headlands Reserve LLC, and The Strand Homeowners
Association (“HOA”) would be presented for the Commission’s consideration and adoption.

Litigation History

On May 24, 2010, the City of Dana Point filed a petition for writ of mandate challenging the
Commission’s action on Appeal No. A-5-DPT-10-082, in which the Commission found that the
Access Restrictions are not exempt from permitting requirements pursuant to the Coastal Act’s
nuisance abatement provision (Section 30005). On June 17, 2010, Surfrider Foundation filed a
petition for writ of mandate challenging the City of Dana Point’s adoption of Urgency Ordinance
10-05, which purported to establish hours of operation for the South Strand Switchback Trail,
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Strand Beach Park, and the Mid and Central Strand Beach Accessways. Although the Superior
Court ruled that the Coastal Commission lacked the jurisdiction to adjudicate the propriety of the
City’s nuisance declaration, it also ruled, on the basis of its own review, that the nuisance
declaration was, in fact, invalid. It held that “the record was entirely lacking in evidentiary
support for declaring a nuisance and that the City acted arbitrarily and capriciously in making
such a declaration.” (June 1, 2011 “Order Granting Surfrider’s Request for Declaratory Relief” at
6:13-14) Thus, the court ruled, the subject development is not exempt from Coastal Act
permitting requirements. The court therefore concluded that to the extent the City continues to
maintain the gates, hours of operation, and/or signage, “the matter would more appropriately be
in the jurisdiction of the Commission for further action.” (id. at 7:7-8) The City subsequently
appealed the decision.

The Court of Appeal ruled the trial court erred in restricting the Commission from exercising
jurisdiction over the development mandated by the ordinance without first determining whether
the City was acting properly within the scope of its nuisance abatement powers pursuant to
section 30005(b). It held that that determination should be made pursuant to a slightly different
standard than the one the trial court had invoked. The Court of Appeal ruled that if the trial court
were to find that the newly-articulated standard was satisfied, the Commission would have
jurisdiction over the development at issue.

After the appeals court remanded the case for a new analysis under this slightly revised standard,
a second superior court judge found that the City “was not acting within the scope of section
30005, subdivision (b) of the Coastal Commission Act in adopting the Nuisance Abatement
Ordinance...The court further finds that there was not, in fact, a nuisance or prospective nuisance
at the time the Nuisance Abatement Ordinance was enacted.” (September 17, 2015 “Statement of
Decision” at 3:16-21). The litigation has therefore clearly confirmed the Commission’s
jurisdiction here.

Cease and Desist Order

As the Executive Director of the Commission, I am issuing this notice of intent to commence
cease and desist order proceedings to require the City of Dana Point, Headlands Reserve LLC,
and the HOA to: (1) remove all existing unpermitted physical development, including but not
limited to gates in the Strand Access Areas and references to operational hours from signs in the
Strand Access Areas; (2) rescind ordinances 09-05 and 10-05; (3) cease and desist from all
attempts to limit or interfere with public use of the subject properties including, but not limited
to, by placing signs, fences, and/or gates that give the impression that any accessway is closed to
public use or otherwise enforcing restrictions on access until and unless authorized by a final,
effective CDP%; (4) cease and desist from undertaking any further development or impeding
access via unpermitted development taken on the subject properties until and unless authorized
by a final, effective CDP or by other means consistent with the LCP and Coastal Act, including
by refraining from enforcing any access restrictions that have not received the requisite

2 A CDP issued by a local government for development located within an appeals area, as the Access Restrictions
are, does not become final and effective unless the local CDP is not appealed, the Commission finds the appeal
raises no substantial issue regarding the development’s consistency with the LCP, or the Commission issues a CDP
after de novo review.
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authorization; and (5) take all steps necessary to ensure compliance with the LCP and Coastal
Act.

The Commission’s authority to issue cease and desist orders is set forth in PRC Section
30810(a), which states, in relevant part, the following:

If the commission, after public hearing, determines that any person or governmental agency
has undertaken, or is threatening to undertake, any activity that (1) requires a permit from the
commission without securing the permit or (2) is inconsistent with any permit previously issued
by the commission, the commission may issue an order directing that person or governmental
agency to cease and desist. The order may also be issued to enforce any requirements of a
certified local coastal program or port master plan, or any requirements of [the Coastal Act]
which are subject to the jurisdiction of a certified program or plan, under any of the following
circumstances... [4] (3) The local government or port governing body is a party to the
violation.

The activities that are the subject of these proceeding (i.e. the Access Restrictions) include the
closure of beach accessways in the vicinity of the Strand Access Areas through establishment,
via the adoption and enforcement of ordinances 09-05 and 10-05, and enforcement of hours of
operation, including through the use of private security guards, for the Strand Vista Park, South
Strand Switchback Trail, Mid-Strand Beach accessway, Central Strand Beach accessway, and
Strand Beach Park; installation of signs to enforce those closures; and installation of gates across
the Mid-Strand Beach accessway and Central Strand Beach accessway that are locked by the city
of Dana Point and/or Headlands Reserve LLC to enforce the hours of operation. The City’s and
Headlands Reserve LLC’s actions are in direct conflict with numerous LCP and Coastal Act
resource protection policies, as described below.

The City of Dana Point Zoning Code, which constitutes the implementation policies of the City’s
LCP, Section 9.27.010, provides that a CDP, subject to the standards of the specific zoning
designation, is required for all “development” within the CO District. “Development” is defined
in Section 9.75.040 of the City’s zoning code as:

Development, Coastal - the placement or erection, on land, in or under water, of any solid
material or structure; discharge or disposal of any dredged material or of any gaseous, liquid,
solid, or thermal waste; grading, removing, dredging, mining, or extraction of any materials;
change in the density or intensity of use of land, including, but not limited to, subdivision
pursuant to the Subdivision Map Act (commencing with Section 66410 of the Government
Code), and any other division of land, including lot splits, except where the land division is
brought about in connection with the purchase of such land by a public agency for public
recreational use; change in the intensity of use of water, or of access thereto, construction,
reconstruction, demolition, or alteration of the size of any structure; including any facility of
any private, public, or municipal utility; and the removal of harvesting of major vegetation
other than for agricultural purposes, kelp harvesting, and timber operations which are in
accordance with a timber harvesting plan submitted pursuant to the provision of the Z’berg-
Nejedly Forest Practice Act of 1973 (commencing with Section 4511). As used in this section,
“structure” includes, but is not limited to, any building, road, pipe, flume, conduit, siphon,

aqueduct, telephone line, and electrical power transmission and distribution line. (emphasis
added)
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Section 9.27.010 of the City’s zoning code clearly states, in relevant part: “A Coastal
Development Permit, subject to the standards of the specific zoning designation is required for
all ‘development’, as defined in Section 9.75.040.” The Access Restrictions are: 1) development
as defined above, 2) located within the CO District; 3) not authorized by Master CDP No. 04-23
(or any other CDP); and 4) not exempt. With respect to that last point, as noted above, the
litigation has established that the activities at issue were not exempt on the basis of any
legitimate nuisance declaration pursuant to Section 30005 of the Coastal Act. Any non-exempt
development activity (including the Access Restrictions) conducted in the CO District without a
valid CDP constitutes a violation of the City’s LCP.

In addition, although it is not a necessary criterion for the Commission’s issuance of a cease and
desist order, it is worth noting some of the potential conflicts between the substantive protections
listed in the City’s LCP and the Access Restrictions. For example, Section 9.27.030 of the City’s
zoning code states:

In addition to the development standards for the base zoning districts described in Chapters
9.09-9.25, the following standards apply to all applicable projects within the CO District.

(a) Coastal Access.
(1) The purpose of this section is to achieve the basic state goals of maximizing public
access to the coast and public recreational opportunities, as set forth in the California
Coastal Act; to implement the public access and recreation policies of Chapter 3 of the
Coastal Act; and to implement the certified land use plan of the Local Coastal Program
which is required by Section 30500(a) of the Coastal Act to include a specific public
access component. In achieving these purposes, the provisions of this subsection shall
be given the most liberal construction possible so that public access to the navigable
waters shall always be provided and protected consistent with the goals, objectives and
policies of the California Coastal Act and Article X, Section 4, of the California
Constitution. (emphasis added)

The Access Restrictions limit and adversely impact, rather than maximize, public access to the
coast and public recreational opportunities. As such, the Access Restrictions are not only in
conflict with the substantive access protection provisions in the LCP, but also with those in
Chapter 3 of the Coastal Act, which are relevant to the permitting process for development in
this location pursuant to Coastal Act Section 30604(c), which requires that all development
permitted for the area between the nearest public road and the sea must be in conformance with
the public access and recreation policies of Chapter 3 of the Coastal Act. By limiting the public’s
access and recreational opportunities, the Access Restrictions are inconsistent with Sections
30210, 30212, 30220, 30221 and 30223 of the Coastal Act, and possibly others.

The unpermitted development at issue here is also inconsistent with numerous policies of the
Land Use Element (“LUE”) of the City’s General Plan, and the Headlands Development and
Conservation Plan (“HDCP”), both of which are part of the LCP. For example, LUE Policy 5.31
provides for maximum public access to and hours of use at parks and beaches at the Headlands
Project site, to the extent feasible, and states that “limitations on time of use or increases in user
fees or parking fees shall be subject to a coastal development permit” (emphasis added).
Similarly, LUE Policy 5.35 prohibits the placement of “any barriers or structures designed to
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regulate or restrict access” on any street within the Headlands “where they have the potential to
limit, deter, or prevent public access to the shoreline, inland trails, or parklands™ (emphasis
added). In addition, HDCP Section 3.4.A.6 expressly prohibits gates or other development in
Planning Areas 2 and 6 that restrict public pedestrian and bicycle access. Similarly, Section 4.4
of the HDCP specifies that trails within the Headlands will maximize public coastal access.

As described herein, the criteria of Section 30810(a) of the Coastal Act have been met, and I am
sending this letter to initiate proceedings for the Commission to determine whether to issue a
cease and desist order. Based on Section 30810(b) of the Coastal Act, the cease and desist order
may be subject to such terms and conditions as the Commission may determine are necessary to
ensure compliance with the Coastal Act, including immediate requirements for removal of the
unpermitted development.

In accordance with Sections 13181(a) of the Commission’s Regulations, you have the
opportunity to respond to the Commission staff’s allegations as set forth in this notice of intent to
commence cease and desist order and proceedings by completing the enclosed Statement of
Defense (“SOD”) form. The completed SOD form, including identification of issues and
materials for Commission consideration, and documents and issues that you would like the
Commission to consider, must be returned to the Commission’s Long Beach office, directed to
the attention of Andrew Willis, no later than November 24, 2015.

However, should this matter be resolved via a consent order, an SOD form would not be
necessary. In any case and in the interim, staff would welcome any information you wish to
share regarding this matter and may extend the deadline for submittal of the SOD form to allow
additional time to discuss terms of a consent order and to resolve this matter consensually.
Commission staff currently intends to schedule hearings of the cease and desist order, and
potentially administrative penalty proceeding, for an upcoming local Commission hearing.

Civil Liability

Under Section 30821 of the Coastal Act, in cases involving violations of the public access
provisions of the Coastal Act, the Commission is authorized to impose administrative civil
penalties. In this case, as described above, there are significant violations of the public access
provisions of the Coastal Act; therefore the criterion of Section 30821 has been satisfied. The
penalties imposed may be in an amount of up to $11,250, for each violation, for each day the
violation has persisted or is persisting, for up to five years. If a person fails to pay an
administrative penalty imposed by the Commission, under Section 30821(e) the Commission
may record a lien on that person’s property in the amount of the assessed penalty. This lies shall
be in equal force, effect, and priority to a judgement lien.

Section 30821(h) states the following:

(h) Administrative penalties pursuant to subdivision (a) shall not be assessed if the property
owner corrects the violation consistent with this division within 30 days of receiving written
notification from the commission regarding the violation, and if the alleged violator can
correct the violation without undertaking additional development that requires a permit under
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this division. This 30-day timeframe for corrective action does not apply to previous violations
of permit conditions incurred by a property owner.

As you know, we have communicated previously with the City and Headlands Reserve, LLC,
about the unpermitted development described above, including in letters sent to the City and/or
the City and Headlands Reserve LLC dated October 20, 2009, November 20, 2009, March 4,
2010, June 21, 2011, August 12, 2011, and August 19, 2011, and requested resolution consistent
with the Coastal Act and LCP. Please consider this letter to reiterate those concerns, and to
constitute notice of our intent to pursue remedies, including administrative penalties pursuant to
Section 30821. In order to stop the further accrual of monetary penalties, the parties must (1)
remove the gates and references to operational hours from signs in the Strand Access Areas
(which we hope the parties would do by November 18, 2015, if not sooner), and (2) immediately
cease and desist from all attempts to limit or interfere with public use of the subject properties
including, but not limited to, by placing signs, fences, and/or gates that give the impression that
any accessway is closed to public use or otherwise enforcing restrictions on access, including
through the use of security guards.

Furthermore, please be advised that the Coastal Act also provides for alternative imposition
(variously described as fines, penalties, and damages) by the courts for violations of the Coastal
Act. Section 30820(a) provides for civil liability to be imposed on any person (defined, in
Coastal Act Section 30111, to include local government) that performs or undertakes
development without a CDP and/or that is inconsistent with any CDP previously issued by the
Commission in an amount that shall not exceed $30,000 and shall not be less than $500 per
violation. Section 30820(b) provides that additional civil liability may be imposed on any person
who performs or undertakes development without a CDP and/or that is inconsistent with any
CDP previously issued by the Commission, when the person intentionally and knowingly
performs or undertakes such development, in an amount not less than $1,000 and not more than
$15,000 per day for each day in which each violation persists.

Once again, it is our hope that, with your cooperation, we may resolve these issues consensually.

Notice of Violation of the Coastal Act

Finally, I am authorized, after providing notice and the opportunity for a hearing as provided for
in Section 30812, to record a Notice of Violation against the subject properties.

Resolution

As my staff has communicated to you, we would like to work with you to resolve these issues
consensually through the consent order process. As we have previously indicated, a consent
order would provide you the opportunity to have more input into the process and timing of
addressing the violations on the subject properties. If we do not come to agreement on an
approach and present a consent order to the Commission, staff will also recommend that the
Commission impose, as appropriate, an administrative penalty pursuant to Section 30821 of the
Coastal Act. If these matters are resolved amicably through a consent order, any such resolution
would include settlement of monetary claims associated with the City, Headland Reserve LLC,

CCC-16-CD-02
Exhibit 14
Page 8 of 9



NOI for Enforcement Proceedings
November 3, 2015
Page 9 of 9

and the HOA’s civil liability. The consent order process could potentially allow the parties to
negotiate a penalty amount with Commission staff in order to fully resolve the violations
addressed in the consent order without further formal legal action.

Another benefit of the a consent order that the parties should consider is that in a consent order
proceeding, Commission staff will be promoting the agreement between the parties, either
collectively or individually, as circumstances warrant, and staff, rather than addressing the
violations through a disputed hearing, which could only highlight the City, HOA, and
developer’s violations of the public access and recreation policies of the Coastal Act and the
City’s LCP.

If the City, Headlands Reserve LLC, or HOA is interested in negotiating a consent order, please
contact Andrew Willis at (562) 590-5071 or send correspondence to his attention at the
Commission’s Long Beach office when you receive this letter to discuss options to resolve this
case.

It is staff’s goal to resolve the Coastal Act violations described herein consensually and as
quickly as possible so that all parties can move forward. If you have any questions about this
letter or the pending enforcement case, please do not hesitate to contact Andrew Willis as soon
as possible. We appreciate your time and input and look forward to discussing this matter further
and working together on a consensual resolution.

Sincerely,

CHARLES LESTER
Executive Director

cC: Orange County Parks
Lisa Haage, Chief of Enforcement
Sherilyn Sarb, Deputy Director
Aaron McLendon, Deputy Chief of Enforcement
Alex Helperin, Senior Staff Counsel
Jamee Patterson, California Department of Justice
Andrew Willis, Enforcement Supervisor

Enc. Statement of Defense Forms for Cease and Desist Order and Administrative Penalty
Proceedings
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STATE OF CALIFORNIA - NATURAL RESOURCES AGENCY GAVIN NEWSOM, GOVERNOR

CALIFORNIA COASTAL COMMISSION

South Coast Area Office

301 E. Ocean Blvd., Suite 3000
Long Beach, CA 90802-4302
(562) 590-5071

SENT VIA REGULAR MAIL AND EMAIL
December 14, 2023

Brenda Wisneski

City of Dana Point

Director of Community Development
33282 Golden Lantern

Dana Point, CA 92629-1805

Re: Headlands Conservation Park Trail Hours

Dear Ms. Wisneski:

We received a copy of your letter to Center for Natural Lands Management (“CNLM”) on August
1, 2023, which, amongst other things, suggests that the City of Dana Point is responsible for setting
hours for the blufftop trail in the Headlands Conservation Park, which is a position that is not
supported by the Commission-certified Local Coastal Program for the City of Dana Point, as
described below. Regardless, we are not aware of the City taking action to authorize the trail hours
that it has sought in litigation with CNLM? — hours that we believe constitute an ongoing
inconsistency with the Local Coastal Program.

We understand the importance of public access generally and work to protect it statewide.
However, we are also concerned that the City’s insistence upon these hours is endangering the
existence of the federally threatened Pacific Pocket Mouse, a small population of which is
supported by the Headlands Conservation Park. Managing public use of the Headlands
Conservation Park in a way that minimizes impacts on this threatened species is critical to the
survival of this species, which is just another piece in protecting the ecosystem and its critical
functions. As the United States Fish and Wildlife Service and California Department of Fish and
Wildlife put it in their joint March 23, 2022 to CNLM, “Due to the small size and sensitivity of the
PPM population, during development of the HDCP and HMMP we emphasized that it would be
critical to design and regulate public use to safeguard PPM and other sensitive flora and fauna
within the Preserve.”

In order to protect the Pacific Pocket Mouse and undo the inconsistency with the Local Coastal
Program with respect to trail hours described herein, we are asking the City to forego its insistence
on maintaining the existing hours of operation and process CNLM’s request to establish hours of
operation through an amendment to the Headlands Conservation Park management plan or a coastal
development permit, as CNLM has requested to do. We are hopeful that such a compromise will
allow for both public access and the survival of a threatened species.

! See, for instance, page 9 of the City’s Cross-Complaint for Civil Fines and Injunctive Relief for Violation of the
Coastal Act, which says, in part, that “The City responded on or about June 19, 2020, again requesting the Nature Trail
be returned to normal operating hours and advised CNLM of the City’s successful management of its other, opened
trails at the Headlands, pointing out COVID had not been a challenge related to such trails.”
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City Trail Hours are Detrimental to PPM and Inconsistent with the LCP

The Local Coastal Program requires that trail hours must be found to be consistent with policies of
the Local Coastal Program. Table 3.4.5 (Headlands Conservation Park) of the Local Coastal
Program describes the balanced approach to access and protecting habitat that must occur at the
Headlands Conservation Park. It states, in part, that:

The Headlands Conservation Park includes a limited bluff top trail, spectacular views of the
ocean, and limited visitor access to the coastline and natural environment...

Balancing the desire for limited public access and views along the perimeter, this planning
area also is designed to protect a number of sensitive flora and fauna, including the Pacific
pocket mouse. As a result, and to protect this natural resource area from overuse, only
limited portions of the area will accommodate passive uses, such as the bluff top trails,
security fencing, overlooks, seating, and signage. The bluff top trail shall be sited to avoid
and setback at least 25 feet from coastal bluff scrub in the vicinity of the bluff edge. The
receiving agency or nonprofit entity will establish hours of operation for the bluff top trail.

With specific regard to how public access and habitat protection will be balanced with respect to
trail hours, Section 4.5.1 of the Local Coastal Program states, in part:

The bluff-top trail in the Headlands Conservation Park shall be accessible to the
public year-round, except for any specific period determined by the resources
agencies to protect on site resources. The recipient public agency or non-profit
entity will determine hours of daily operation.

As is evident from the joint May 15, 2023 letter from the resources agencies, United States Fish and
Wildlife Service and California Department of Fish and Wildlife, the resources agencies share the
concern here and support CNLM?’s proposed trail hours to better protect the Pacific Pocket Mouse.
For instance, the resources agencies state that “As relayed in our prior comment letter, the status of
each of the extant PPM populations warrants a conservative management approach to safeguard
them from extirpation, especially at Dana Point, which supports the smallest and most vulnerable
PPM population to environmental, demographic and genetic threats. Because public access is one of
the few threats to the Dana Point population that can be effectively managed and could appreciably
influence the size of the Dana Point population, we continue to support the proposal to more closely
monitor and manage public access as a component of the adaptive management plan for the
Preserve.”

The City’s trail hours are inconsistent with this recommendation by the resources agencies to
regulate trail use to better protect the pocket mouse, and thus are inconsistent with the Local Coastal
Program.

Authorize Hours of Operation through a CDP

As noted in previous correspondence, the Headlands project coastal development permit, CDP No.
04-23, does not authorize specific hours of operation for the trail. Therefore, a coastal development
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permit is required to authorize hours of operation for the bluff top trail. This may occur through
review and approval of the compliance documents for the existing Headlands coastal development
permit, e.g. the Habitat Management and Monitoring Plan, or a new coastal development permit.
Regarding the former option, Condition No. 38 of CDP No. 04-23 requires submittal of a habitat
management plan (i.e. the Habitat Management and Monitoring Plan), and the preliminary drafts of
the Habitat Management and Monitoring Plan HMP do contemplate trail hours. This is consistent
with the Dana Point Municipal Code’s requirements for management plans, see Section
9.27.030(a)(4)(H), which says:

(H) Management Plan (Minimum Requirements). A management plan may be required in
conjunction with a dedication of public access in any case where there is substantial
evidence of potential conflicts between public access use and other uses on or immediately
adjacent to the site. Examples include access in areas of sensitive habitats, agricultural
resources, or significant hazards, or adjoining residential neighborhoods or military security
areas. The plan shall be prepared by the accepting agency and approved by the City of Dana
Point prior to the opening of the access to public use. Where applicable, the plan should
specify management controls on time and intensity of use, standards for privacy buffers, and
requirements for maintenance of aesthetic values through such measures as litter control.

The Habitat Management and Monitoring Plan thus could be an option for CNLM to set hours of
operation, as approved by the City, wildlife agencies, and the Coastal Commission.

CNLM Sets the Hours of Operation

The Local Coastal Program identifies CNLM, which is the recipient of fee title to the Headlands
Conservation Park, as the entity that sets the trail hours. Table 3.4.5 (Headlands Conservation Park)
of the Local Coastal Program says in part that “The receiving agency or non-profit entity will
establish hours of operation for the bluff top trail.” Table 4.5.1 (Headlands Conservation Park (27.9
Acres) Public Access Program Guidelines) says in part that “The recipient public agency or non-
profit entity will determine hours of daily operation.”

The Habitat Management and Monitoring Plan, which was prepared by CNLM and a City-hired
consulting firm, also designates CNLM as the entity that sets the trail hours. As a preliminary
matter, the Habitat Management and Monitoring Plan identifies CNLM as the habitat manager:
“Headlands Reserve LLC has entered into an agreement with the Steele Foundation to ensure the
perpetual management of the Biological Open Space of the Conservation Park. In turn, the Steele
Foundation has selected CNLM as the habitat manager for the Headlands Conservation Park.” The
Habitat Management and Monitoring Plan then identifies the habitat manager as the entity that
controls public access: “The Habitat Manager will be monitoring the consequences of this public
access, and making recommendations to the City, which will be responsible for controlling public
access for all areas other than the Headlands Conservation Park. Control of public access to the
Headlands Conservation Park will be the responsibility of CNLM in consultation with the City of
Dana Point. Hours of operation for the Headlands Conservation Park and other areas of Biological
Open Space will be 7:00 am to sunset.” As noted on numerous occasions in correspondence
regarding this matter, CNLM has indeed monitored the consequences of public access and is
recommending trail hours to help protect the Pacific Pocket Mouse.
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Despite the provisions quoted above, | understand that it is your position that the receiving entity
that sets the trail hours is the City. This position is apparently based upon a sentence in the Local
Coastal Program, in Section 5.5B, which says in part that “Times of access to the bluff top trail will
be determined by the receiving public agency”. Since this sentence refers only to a “public agency”,
which CNLM is not, it is your position then that the receiving entity must be the City, and the item
being received is the conservation easement over the Headlands Conservation Park, and not the park
itself. Notably, recipient is not defined in the section that you cite, or elsewhere in the Local Coastal
Program, to refer to the recipient of the conservation easement. In the section that you cite, there is
no mention of the conservation easement at all.

Your position does not account for all of the other iterations of this same sentence in the Local
Coastal Program, which are quoted herein, that include reference to a public agency and a non-
profit entity, e.g. CNLM. In fact, in the same section that you cite as evidence for your position, the
next paragraph after the sentence that you quote reads as follows:

The Headlands Conservation Park also requires a long-term management program to
conserve and enhance the sensitive plants and species. An endowment or annual budget will
be established by the recipient public or non-profit agency to ensure the long term
maintenance and operations of the Headlands Conservation Park.

That sentence that you rely on is clearly an aberration since in each other instance of the analogous
sentence in the Local Coastal Program, it refers to both a receiving public agency or non-profit
entity.

Conservation Easement does not Transfer Authority to Set the Trail Hours to the City

The conservation easement over the Headlands Conservation Park is not identified by the Local
Coastal Program or the Headlands Coastal Development Permit, which govern development at the
Headlands Conservation Park, as a mechanism to set trail hours, nor does the easement purport to
set trail hours, and thus the easement cannot confer to the City the authority to set trail hours. In
fact, the easement references the Habitat Management and Monitoring Plan (referred to as the
“Restoration/Revegetation Plans” in the easement) as the document that specifically regulates
access to the Headlands Conservation Park. See Section 5.2(d) of the easement, which identifies the
following uses as prohibited uses: “Recreational activities, including but not limited to, walking,
hiking, bicycling, horseback riding, or fishing (except as described in Section 5.2(d) or unless
specifically provided for in the Restoration/Revegetation Plans).” [underlining added for emphasis]

As described above, the Habitat Management and Monitoring Plan identifies CNLM as the entity
that sets the trail hours.

Conclusion

We would appreciate your cooperation and assistance in resolving this matter consistent with
applicable law, and to assist us in the delicate balance and protection of this critical ecosystem.
CNLM has been attempting to establish trail hours that are consistent with the Local Coastal
Program since, to our knowledge, at least January 2022, and the City has rejected CNLM’s attempts
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to modify trail hours through an amendment to the Habitat Management and Monitoring Program.
If the City will not allow hours to be established that are consistent with the Local Coastal Program
through the HMMP process, we suggest that the City process an application for CNLM’s proposed
hours through the CDP process. We would appreciate it if you would indicate the City’s agreement
to engage in the HMMP process or accept a CDP application within 15 days of the receipt of this
letter so that Commission staff can consider its options to ensure trail hours that are protective of an
endangered species, and consistent with the Local Coastal Program, are established in a timely
manner. Thank you very much for your time and attention and I look forward to hearing from you.

Sincerely,

Andrew Willis
Enforcement Staff Counsel

cc: Deborah Rogers, CNLM
Jonathan D. Snyder, USFWS
David A. Mayer, CDFW
Lisa Haage, Chief of Enforcement, CCC
Karl Schwing, Deputy Director, CCC
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1. Preface

The Center for Natural Lands Management (CNLM) owns and manages the 29.4-acre
Dana Point Preserve (Preserve), located in the City of Dana Point, Orange County,
California. CNLM has prepared this habitat management plan (2023 Plan or Plan) for
public access for the Preserve pursuant to Master CDP 04-23 for the City of Dana Point,
specifically Condition No. 38.

CNLM submits the 2023 Plan focused on public access control at this time because of
changing needs based on adaptive management, recent events regarding the
management of public access for public health reasons, and the increased sensitivity of
the natural resources on the Preserve. CNLM is in the process of preparing a
comprehensive habitat management plan governing all aspects of the adaptive
decision-making process for the management of the Preserve and long-term vision,
continuity, and consistency for habitat management of the Preserve; the 2023 Plan will
be incorporated as a component of that upcoming comprehensive habitat management

plan.

CNLM acquired the Preserve in 2005 for the purpose of protecting the rare coastal sage
scrub community and habitat for the threatened coastal California gnatcatcher
(Polioptila californica californica or gnatcatcher) and endangered Pacific pocket mouse
(Perognathus longimembris pacificus or PPM). CNLM’s management of the Preserve is
overseen by the U.S. Fish and Wildlife Service (USFWS) and the California Department
of Fish and Wildlife (CDFW) through, in part, the Orange County Central and Coastal
Subregions Natural Communities Conservation Plan/Habitat Conservation Plan
(NCCP/HCP). The NCCP/HCP originally called for a temporary preserve for PPM on a
portion of what is now the Preserve property; USFWS and CDFW approved the

permanent protection of the Preserve through ownership and adaptive management by

1 The previous owner of the Preserve property was a “Participating Landowner” under the NCCP/HCP,
which commits the landowners to address impacts to and conservation of PPM, gnatcatcher, and other
species on certain property, including the Preserve. The City of Dana Point is also a Participating
Landowner.



CNLM, as part of the development of the Headlands area of Dana Point, as described
below.

In 2004, the City adopted the Headlands Development and Conservation Plan (HDCP),
which implements the Coastal Act for the Headlands area. The HDCP called for the
creation of a conservation area to protect environmentally sensitive habitat areas
(ESHA) within the project site, and specifically to balance protection of natural
resources with public access on the Preserve. HDCP Policy 5.20 calls for “[rlegulat[ing]
the time, manner and location of public access to parks and open space containing
sensitive biological resources to maintain and protect those sensitive resources and to
protect the privacy rights of property owners while honoring the public's constitutional
right of access to navigable waters.” Policy 3.7 provides that ESHA “shall be protected
against any significant disruption of habitat values, and only uses dependent on those
resources shall be allowed within those areas. . . .”. The HDCP called for limited
portions of the Preserve to “accommodate passive uses, such as the bluff top trails,

security fencing, overlooks, seating and signage. . ..” (HDCP, Table 3.4.5).

The HDCP provides for establishment of the Preserve and designates it for
Conservation Open Space, “the most restrictive land use within the [Headlands]
project”. Further, the HDCP requires long-term preservation and management of habitat
for sensitive species, including the Pacific pocket mouse, provides for a non-profit trust
to manage the Preserve in conjunction with USFWS and CDFW, and calls for recording
a conservation easement to ensure the Preserve remains permanently conserved open
space. Noting that the Preserve will “include[s] a limited bluff top trail . . . and limited
visitor access to the coastline and natural environment,” the HDCP provides that
“[b]alancing the desire for limited public access and views along the perimeter, the
[Preserve] is designed to protect a number of sensitive flora and fauna, including the
Pacific pocket mouse” and “[a]s a result, and to protect this natural resource from
overuse, only limited portions of the area will accommodate passive uses” and the “non-

profit entity will establish hours of operation for the bluff top trail” (HDCP, Table 3.4.5).



Owing to its experience and expertise managing habitat for endangered species, CNLM
was selected to be that non-profit entity.

The City authorized development of the Headlands Project, including the Preserve,
under the California Coastal Act by issuing Coastal Development Permit 04-23 (Permit
or CDP) on January 19, 2005 (City of Dana Point 2005). The CDP specifies that a
“pedestrian trail of decomposed granite/gravel shall provide controlled access to the
coastal bluff top” and requires all development to “be consistent with and comply with all
requirements of the HDCP.” It also calls for preparation of a habitat management plan
before disturbance of any environmentally sensitive habitat area (ESHA)? and protection
of Preserve ESHA by dedication of a conservation easement to the City or other

appropriate entity.

On December 20, 2005, CNLM, the owner of the Preserve, granted a Conservation
Easement (CE) over the Preserve to the City, which the City accepted as compliance
with the CDP condition calling for a conservation easement (CNLM and City 2005). The
purpose of the CE is “to ensure that biological values and resources in the [Preserve]
continue to exist in perpetuity, and to prevent any use of the [Preserve] that will
materially impair or interfere with such values and resources.” The CE prohibits
“[u]lncontrolled public access” and public access during non-daylight hours (with limited
exceptions), and permits controlled public access to the nature trail and overlook areas

for passive recreational uses.

A draft habitat monitoring and management plan for the Preserve and adjacent land
now owned by the City of Dana Point was prepared by a consultant for Headlands
Reserve, LLC in 2005, but appears to have never been finalized or approved by the
City, the Coastal Commission, USFWS, or CDFW. Nevertheless, CNLM has submitted

annual reports and work plans for management of the Preserve to the wildlife agencies

2 HDCP Policy 3.1 describes the importance of areas designated as ESHA as “areas where plant or
animal life of their habitats are either rare or especially valuable because of their special nature or role in
an ecosystem and which could easily be disturbed or degraded by human activities. . . .”



and the City since CNLM acquired the Preserve in 2005, which include comprehensive
management and monitoring reporting and planning related to the Preserve. As
mentioned above, CNLM is currently working on a comprehensive adaptive
management plan for the Preserve, and this Plan covers adaptive management related

specifically to public access to the blufftop trail on the Preserve.

The Preserve is small (relative to its intended conservation purpose), has distinct and
hard edges on most boundaries (being bounded by the Pacific Ocean on its western
boundary and by hardscaped City streets and residential development on most of the
rest of its perimeter; Figure 1), and is occupied by two listed species within a fragile and
rare suite of landscape features. In accordance with the CDP and HDCP, a trail was
designed and created on the Preserve, and initially opened for public access in
December 2009.

The Preserve is protected with a wildlife-friendly, six-foot-high iron fence (Figure 2) or
concrete wall on all sides except the coastal bluff-tops and the border with Hilltop Park.
CNLM’s public access trail can be accessed by the visiting public from two locations
with clearly marked gates—Scenic and Dana Strand (Figures 2 and 3). The trail is
approximately 0.5 miles in length and includes five overlook areas (with benches and/or
educational signs). Both the trail and overlook areas are well defined and enclosed by a
post-and-cable trail fence. Any off-trail use would require intentionally climbing through
or over the fence. Further, the trail meanders through the Preserve exposing the
majority of the Preserve to potential public use impacts (i.e., within 100 meters of the
trail). Gates are closed at all times except when individuals are entering and exiting the
Preserve and are controlled by automatic devices powered by solar panels. The gates
are locked when the trail is not open for public access. Signs and interpretive panels
provide information about the Preserve, including allowable (e.g., hiking, running, and
wildlife viewing) and prohibited (e.g., collecting materials, smoking, off-trail use, drone
use, pets, bicycles, etc.) activities for trail use (Figures 2 and 3). Informational kiosks
are also located at each gate with maps showing the trail and the list of trail use rules.

The public also has access to informational brochures (available in the Nature



Interpretive Center), created by CNLM and the City, that provide allowed and prohibited
activities on the trail, a map of the trail, information on the common plant and bird
species seen from the trail, and a list of alternative nearby areas where dogs are

allowed on trails.

Figure 1. Overview of the CNLM Dana Point Preserve with boundary, trail, and gate
features. The trail is the muted line within the Preserve area (bounded by a white line)
and shows the overlook areas.

Since the trail was opened to the public in December 2009, it was generally open seven
days per week, from approximately 7:00 a.m. to sunset. CNLM staff further controlled
access to the trail by closing the trail, in part or in its entirety, from time to time for,

among other reasons, protection of nesting locations of gnatcatchers near the trail



(where trail use would risk nest abandonment and the death of nestlings), repair of the
trail where storm events have made it unserviceable and/or unsafe, repair and
maintenance of fences and other infrastructure, or other preserve management
activities that would have been significantly affected by public presence or that may

present a public safety risk.

CNLM is required to practice adaptive management with respect to the Preserve, which

aims to improve management practices incrementally by designing, adjusting, and

implementing plans in ways that facilitate learning from experience. Thus, when the

Preserve was created and the trail was established, it was anticipated that changes in

public access, among other things, could occur due to adaptive management. The U.S.

Department of the Interior describes adaptive management as a decision process that:
promotes flexible decision making that can be adjusted in the face of
uncertainties as outcomes from management actions and other events become
better understood. Careful monitoring of these outcomes both advances scientific
understanding and helps adjust policies or operations as part of an iterative
learning process. Adaptive management also recognizes the importance of
natural variability in contributing to ecological resilience and productivity. It is not
a “trial and error” process, but rather emphasizes learning while doing. Adaptive
management does not represent an end in itself, but rather a means to more
effective decisions and enhanced benefits. Its true measure is in how well it helps
meet environmental, social, and economic goals, increases scientific knowledge,
and reduces tensions among stakeholders (Williams et al. 2009, National
Research Council 2004).

CNLM stewardship practices reflect the principles and include the core elements of
adaptive management (Rogers 2007). With this Plan, CNLM endeavors to make use of
what it has learned since creation of the Preserve in 2005 and opening of the trail in
2009. As described in detail in the Plan, the intensity of public use of the Preserve has
increased greatly since the trail was opened, and the Pacific pocket mouse has become

more vulnerable to extinction. In addition, in the last 18 years, we have gained a much



better understanding of the impacts of passive recreation on natural resources. As a
result of these developments, CNLM is proposing hours of operation for public access

to the Preserve trail that are more likely to be protective of the resident species.

2. Executive summary

The approximately 29-acre Dana Point Preserve (Preserve), located within the City of
Dana Point in Orange County, California, has been owned and managed by the Center
for Natural Lands Management (CNLM) since December 2005. The Preserve, in
addition to supporting a rare coastal sage scrub community with considerable
biodiversity, provides habitat for (and extant occurrences of) two listed species—the
(federal) threatened coastal California gnatcatcher (Polioptila californica californica) and
the (federal) endangered Pacific pocket mouse (Perognathus longimembris pacificus). A
management plan for the Preserve was drafted in 2005 but provided little information
regarding public access, although noting that excessive or uncontrolled access could
result in habitat degradation. A conservation easement, granted to the City by CNLM in
2005, is intended to ensure that biological values and resources in the Preserve
continue to exist in perpetuity, and to prevent any use that would materially impair or
interfere with such values and resources. For much of the period between 2009—when
the trail on the Preserve was first opened to the public—until the COVID-related
substantial closure in 2020, the trail was open to the public generally seven days per
week, typically 7:00 a.m. to sunset. CNLM staff closed the trail or modified public
access as needed for trail maintenance, in particular, and for other reasons including
protection of sensitive nesting locations. However, when the trail opened to public
access in 2009, there was no underlying research or principles that supported this
amount of public access in relation to the need to protect the sensitive onsite natural
resources. This 2023 Plan provides evidence-based information pertaining to public use
of the Preserve trail, relevant scientific literature, and a proposed schedule and rationale
for public access. Although the Preserve contains a multitude of sensitive and rare
species, the species of most management concern is the highly endangered Pacific



pocket mouse (PPM) because there are only three populations left in the wild and the
Dana Point population is highly important to the persistence of the species.

Hundreds of scientific studies—encompassing both individual research studies and
literature syntheses—were reviewed in preparation for this 2023 Plan. The majority of
studies concluded that public presence (“passive recreation”) in parks and preserves
had negative impacts on wildlife. The sights, sounds, vibrations, movements, and smells
of the public can elicit avoidance or stress responses. Other behaviors—bringing dogs
on preserves, littering, walking off trail—further compounded the harmful impacts.
Studies based on COVID-related park/preserve closures further confirmed that wildlife
responded favorably in the absence of the visiting public. When neutral or positive
impacts of the visiting public were noted, these were largely the result of financial
support from the visiting public or benefits to generalist species (e.g., raccoons, foxes,
coyotes) that adjusted to human presence and foraged on trash left behind.

Public visitation data collected on the Preserve shows dramatic increases in the number
of visitors since 2011 when monitoring commenced. The number of visitors doubled
between 2011 and 2017—from an average of 345 per day to 673 per day
(approximately 250,000 visitors per year). In February 2023, the average daily visitation
was 800 (~300,000 visitors per year).

Directly studying effects from the visiting public on PPM or other resources is difficult.
The most likely effect is stress (with downstream impacts on reproduction, survival, and
population persistence) but this is difficult to measure without causing impacts to the
species. Data based on live-trapping events indicate that PPM decreased after the trail
initially opened in 2009 and increased after the trail was closed to the public in 2020.
However, there are many other variables that can affect PPM, including climate change
and vegetation condition, and separating all the effects is difficult if not impossible.
Some of those variables are more controllable than others and are additive in their
impacts. PPM as a species has become more vulnerable over recent decades due to

the loss of one of the previously four extant populations. Additional threats to PPM or



other species on the Preserve that are more recent include two deadly viruses (affecting
snakes and rabbits), Argentine ants, and the unpredictable and multiple impacts of

climate change.

The preponderance of scientific literature pointing to the general negative impacts on
wildlife from the visiting public, the increasing number of visitors to the Preserve, the
incidents of trespass in the Preserve, and the other (largely uncontrollable) threats to
PPM and other species, indicate a greater need to control public access. Without
appropriate control, further impacts on PPM and other species seem likely and, at some
point, would become irreversible, leading to extirpation. CNLM proposes a public
access schedule of four days per week (including weekends, given their popularity with
the public) with a summer (10 hours per day) and winter (8 hours per day) schedule.
CNLM also proposes to set aside certain times for educational group visits on the trail—
to facilitate public education, nature appreciation, and opportunities to engage
disadvantaged and underserved communities. This schedule reflects the need to avoid
public access during low-light times of the day when PPM is more likely to be active
above-ground and engaging in critical activities including feeding, “bathing”, and
reproductive behavior. A schedule of four days per week should also serve to provide
better control on overall visitation (and related impacts) and address the trends of ever-
increasing numbers of visitors. Although the Preserve is a critical home environment for
the resident species, particularly PPM, alternatives for public recreation, aesthetic
enjoyment, and nature appreciation abound both within the City of Dana Point and
Orange County more generally. Within the City limits alone, there are 28 parks (15 with
coastal views) and 11 miles of trails. The Dana Point Preserve trail has no access to
water or beaches. The proposed schedule of public access to the trail and associated
adaptive management activities are consistent with the Coastal Act, the HDCP, the

CDP, and the Conservation Easement.

The proposal for public access to the trail on the Dana Point Preserve is accompanied
by continuing and additional monitoring of both public visitation and the natural

resources to further the goals of adaptive management. The Preserve’s natural



resources will continue to be managed as well to lessen threats and impacts as much
as possible. Information will continue to be sought from the visiting public, relevant
scientific literature, onsite data and experience, and guidance from the research and
regulatory communities. The practice of adaptive management will continue to be
implemented to best effect to protect the natural resources and provide controlled public

access, revisiting access schedules from time to time as appropriate.

Figure 2. Exterior sign on the Dana Point Preserve’s Dana Strand Gate referring to
prohibited uses. Some information is also provided on one of the two listed species on
the Preserve—coastal California gnatcatcher. The type of fence that surrounds the
Preserve can also be seen.

10



Figure 3. Exterior sign on the Dana Point Preserve’s Scenic Gate referring to prohibited
uses. Some information is also provided on one of the two listed species on the
Preserve—the Pacific pocket mouse.

3. Sources of information regarding public access

Since 2005, when the Preserve was acquired, there has been considerable

accumulation of information and experience that is relevant to this 2023 Plan, including:

¢ CNLM management experience on the Preserve relative to public
access

e Changes in use of the Preserve by the public over time

e Changes in vulnerability of PPM at the species and population levels

¢ Information on PPM and gnatcatcher presence over time
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e Changes in threats to the natural resources onsite
e A growing base of scientific literature regarding the relationship(s)
between public use (“passive recreation”) of nature preserves and

wildlife response

Each of these topics has been explored and is described below.

3.1. CNLM management experience on the preserve relative to public access

During CNLM's more than 17 years of experience in managing the natural resources
onsite and more than 13 years of experience in controlling public access of the
Preserve, considerable insight has been gained into the relationship between these
activities. Management activities related specifically to public access include monitoring,
prevention of trespass and other prohibited behaviors, and remediation of some of the
damage caused by trespass. The primary prohibited activities on the Preserve are using
the trail outside of allowed hours, trespassing off the trail, littering, smoking, bringing

pets onto the trail, and removing vegetation.

Monitoring of public access has included the use of trail counters to obtain information
on the number and timing of visitors (see Section 3.2, below), as well as monitoring by
CNLM staff on site. Since the trail opened to the public in 2009, CNLM has continued to
hire additional staff to provide an onsite presence. CNLM currently has four staff
members on site for an average of six days per week. CNLM staff at the Preserve patrol
the trail, provide information and education to interested visitors, ensure that fencing,
gates, and signage are intact, and interact with visitors who trespass off the trail or
otherwise engage in prohibited activities. CNLM staff also document incidents of
trespass and other prohibited behaviors. CNLM staff further plant vegetation or piles
vegetation in areas that experience high frequencies of off-trail use (i.e., trespass) by
the public to create additional barriers along the trail fence, and coordinate with CDFW
Game Wardens and Orange County Sheriff's Department to help patrol and issue

citations.
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The most prevalent type of observed prohibited behavior (noted as an “incident”)
documented on the Preserve is trespass by visitors off the trail. From June 2017 to
February 2023, 374 incidents were documented, 59% (220) of those were off-trall
incidents (Figure 4). Despite numerous signs, fencing, and the presence of CNLM staff,
visitors continue to climb over the fence and go off the trail. The second most common
incident at 22% (81) is pet dogs and cats on the trail. These incidents do not include
incidents where staff intervened and prevented pets from entering the trail, only those
observed on the trail. On average, these instances occurred approximately 15% of the
days staff were on site. As an incident can only be recorded when staff is onsite to
observe it, this is likely an underestimate as it does not include events that occurred
when staff weren’t present. In the first two months of 2023, the number of dogs on the
trail had already reached 10 incidents, which is double the observed number of
incidents in 2020 and 2021 combined (K. Merrill pers. comm.).

Trespass on the trail after the trail is closed is also frequently observed. In 2022, wildlife
cameras were installed at both the Selva and Scenic gates and have become useful
tools in documenting trespass after hours and after sunset, in particular. In September
and October 2022, when the trail access schedule was eight hours per day for three
days per week, the average number of monthly trespass incidents after sunset was 2
(¥1.1) and 1.6 (x0.5) per month, respectively. When the trail schedule was changed to
open seven days per week, 7:00 a.m. to sunset, the average monthly trespass after
sunset was 2.75 (x0.6) in November and 5 (+1.1) in December 2022 (Figure 5).
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OBSERVED INCIDENTS

Bikes

4% Drones
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5%
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22%
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59%

Figure 4. Observed incidents 2017-2023. Incidents observed only include active
behaviors (these do not include evidence of trespass such as littering or footprints)
observed by CNLM staff. Other includes spreading human remains, harassing wildlife,
drinking alcohol, excavation, urination, and littering. Bikes include bicycles, e-bikes, and
unicycles. Smoking incidents only include active smoking (does not include evidence of
smoking such as cigarette butts). Drones only include drones flown from and over the
Preserve (drones flown over the Preserve from the adjacent beach aren’t included). Off-
trail indicates people stepping off the trail. Dogs/pets only includes those observed on
the trail.
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Trespass Incidents After Sunset

2022 September 2022 October 2022 November 2022 December

B Average per month

Figure 5. Trespass incidents after sunset. Average number of incidents caught on
wildlife cameras at the Scenic and Selva gates for four months (mean, standard error).
During September and October 2022 (to the left of the dashed line) the trail schedule
was three days a week 8:00 a.m. to 4:00 p.m. and for November and December (right of
the dashed line) the trail schedule was 7:00 a.m. to sunset, seven days per week.

Regardless of high levels of staff and volunteer effort, violation of trail rules by the
visiting public is not decreasing. For the period November 5, 2022 to February 26, 2023,
with a public access schedule of open daily from 7:00 a.m. to sunset, CNLM staff
conducted patrols for 49 days and reported 38 incidents with a total of 165 visitors that
refused to leave the trail at sunset. These incidents are in addition to those reported
above in Figure 5. CNLM staff have called the Orange County Sheriff's Department’s
non-emergency phone line for a few of these incidents and, on one occasion, the
Orange County Fire Authority responded. However, as far as reported by CNLM staff,
no citations were given to individuals who trespassed after sunset (K. Merrill pers.

comm.).

Other examples of destructive behavior by the public not abiding by trail rules include
leaving food or trash onsite (may attract predators), bringing pets (usually dogs) onto
the Preserve (sights and smells from domestic animals can have serious impacts on

resident wildlife), making collections of plant materials for personal or commercial
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landscaping purposes (thereby potentially reducing the viability, amount, or reproductive
potential of those plant species), and engaging in other activities that can threaten the
Preserve or its component biota including geocaching, smoking, playing recorded bird
calls/songs, conducting wedding ceremonies, establishing memorials, scattering human
cremains, catching insects, and using drones. Even public use of the adjacent parking
lot has the potential to cause impacts: in 2010 and 2017, vehicles were driven through
the perimeter fence into the Preserve (CNLM 2011, 2018). All these behaviors have
been observed by CNLM staff on the Preserve and documented in annual reports since
2010 (CNLM 2011-2021). CNLM staff frequently update signage and trail rules in
response to new types of incidents. For example, in 2022 unicycle use was added to the
list of prohibited activities because some visitors argued it wasn’t a bicycle and therefore

was allowed on the trail (K. Merrill pers. comm.).

Regardless of the effort and efficacy in detecting and stopping trail use violations,
ultimately it is not feasible to detect and stop all such incidents. Most significantly, harm

to the species may already have occurred by the time the activity is detected.

CNLM staff respond to the most immediate and visible signs of impact to the Preserve
from off-trail trespass by removing debris and litter, restoring trampled or cleared
vegetation, and monitoring for crushed or otherwise impacted gnatcatcher nests and
PPM burrows. However, trespass can cause other less observable and difficult to
redress cumulative impacts on the species and habitat, such as behavioral changes,
including alteration of perceived threats or predator avoidance, especially during low

light hours and after sunset.

Public access by visitors who observe trail rules also affects the species, through the
sights, sounds, smells, movements, and vibrations of public presence, as discussed
below in Section 3.4. Additionally, as further described in Section 3.5, introduction of
serious viruses or other pathogens that could be harmful or catastrophic for resident
species can often be vectored on footwear and clothing of the visiting public. Efforts to

control those threats with trail entrance disinfecting stations are difficult to enforce as
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the public typically disregard informational signage at the trail entrances and thus
probably have little effect, as experienced with such efforts to control the spread of the

rabbit hemorrhagic disease virus serotype 2 (RHDV2) (K. Merrill pers. comm.).

3.2.  Changes in use of the preserve by the public over time

Since 2011, when public trail use was first monitored, public visitation has steadily
increased and, in fact doubled over just a seven-year period. There are no data for trail
use for the first year the trail was open to public access. However, in 2011, because of
growing scientific evidence, concern over impacts from public access, and apparent
increases in public use of the Preserve trail in the past year, CNLM commenced
monitoring public visitation. With financial support provided by USFWS, staff installed
infrared trail counters at both gated entrances (Dana Strand and Scenic) to the
Preserve’s trail to collect objective and quantitative data on the amount of public
visitation of the Preserve trail over time. For analysis, these data were inspected for any
issues that may have resulted from power failures or failures in triggering counts upon
entry of the public. For an initial analysis in 2020, all days with reliable data counts were
included in the dataset for the year and the average number of visitors per day (i.e., per
day of data collection) was calculated. During 2011-2017, there was a high degree of
useable data. Data collection during 2018-2019 was affected by a high incidence of no
data collected or trigger failures due to dead batteries, corrosion of the electronic plates,
and frayed wires. Thus, the 2018-2019 data were very incomplete and considered
unreliable as estimates of public use of the trail. Accordingly, a seven-year presentation
of visitation is provided for the period 2011 through 2017 (Table 1, Figure 6) and 2020-
2023 (Table 2). To be clear, references in this document to “number of visitors” that
were recorded on the Preserve is more accurately defined as “number of counts by the

infrared trail counters”.

There is a significant upward trend over time in average daily visitation, almost doubling
in that seven-year (2011-2017) period from 345 per day to 673. If these averages are

represented as estimates of annual number of visitors (multiplying by 365 as the trail
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was open most days of the year for that period), that would indicate an increase in
visitors from over 125,000 in 2011 to over 245,000 in 2017.

Table 1. Average daily trail use counts at the Dana Point Preserve, 2011-2017.

Average Daily Visitation?! Annual Visitation
Year Lower Upper Estimate?
Mean SE N 95%CI 95%CI

2011 344.5 10.3 | 185 324.3 364.7 125,740
2012 319.6 9.8 | 248 300.4 338.7 116,637
2013 361.1 85| 344 344.3 377.8 131,793
2014 355.8 9.2 | 306 337.8 373.8 129,851
2015 444.6 16.0 | 239 413.3 475.9 162,281
2016 612.7 19.3 | 366 575.0 650.5 223,643
2017 672.5 20.4 | 302 632.6 712.4 245,465

1 Average daily trail use counts, which represents average daily visitation and 95% confidence intervals
(CI), were calculated as the total counts of reliable data / days of reliable data collection per year. For this
representation, data from one gate only (Scenic gate) were used. Although this could lead to an over-
representation of visitors (i.e., those who both entered and exited from the Scenic gate), that bias is
reasonably assumed to be counter-balanced by the opposite—i.e., visitors exiting and entering from the
other gate only. Further, the number of visitors recorded is probably an underestimate of the actual
number because the counter counts people passing the sensor with a delay of 1.5 seconds rather than
counting all individuals, and visitors not infrequently enter the gate in a group—and thus would be
counted as only one visitor.

2 Estimates of annual visitation were calculated as average daily trail use counts * 365 days although
there were some days that the trail would have been closed to the public for trail maintenance, etc.
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Figure 6. Average (mean, standard error) daily trail use counts (2011-2017) at the Dana
Point Preserve.

Commencing in March 2020 to present, the public trail hours for the Preserve
underwent intermittent changes, initially due to COVID-19 precautionary measures. As
such, the data presented for this time period (2020-2023) have been characterized by
schedule types as follows.

January 2020 — March 2020, Pre-COVID public trail use: In early 2020, the trall

continued to be open for public use, for the most part, from 7:00 a.m. to sunset, seven
days per week until mid-March 2020. Visitation data was collected for these three

months.

March 2020 — June 2021 public trail use: The trail was closed in mid-March 2020 to the

public—initially for trail maintenance and then longer because of public health directives
regarding COVID-19. Although the narrowness of the trail could not accommodate the
“social distancing” public directive in effect, the trail was re-opened gradually
commencing in mid-October 2020 with a carefully implemented one-way access plan—
initially for two days per week, three hours per day. Public compliance with COVID-19

safety rules for the trial was monitored, as were COVID-19 statistics and public health
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directives, and, in response, the trail was temporarily closed mid-December 2020 to
February 2021. By April 2021, the trail was opened for three days per week for four
hours per day, and by mid-June 2021 it was open eight hours per day on those days.
Given the multiple changes in the public access schedule, the data for the period of

March 2020 to June 2021 are not presented.

June 2021 — November 3, 2022 public trail use: During this period, and with exceptions

for trail closures related to weather and trail maintenance, etc., the trail was open to the
public for three days per week (Tuesday, Thursday, and Saturday) for eight hours per
day on those days (8:00 a.m. to 4:00 p.m.). During that approximately 16-month period,
data were collected for 15 months (August 2021-November 2022).

November 4, 2022 — February 27, 2023 public trail use: Due to a preliminary injunction

sought by the City of Dana Point and approved by the Orange County Superior Court,
CNLM was required to open the trail for public access for 7:00 a.m. to sunset, seven
days per week, commencing November 4, 2022 to present. During that 4-month period,

trail counter data were collected for 3 months.

Public visitation rates as represented by trail counter data for the times periods

described above are presented in Table 2.
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Table 2. Average daily trail use counts at the Dana Point Preserve 2020-2023.

Average daily visitation Annual visitation estimate*
_ Access schedule No. of , Mean 3 days/week 7 days/week
Period months schedule schedule

Jan — Mar 2020 7 days/week
(Pre-COVID) 7:00 a.m. to Sunset 3 713 i 260,245
) 3 days/week
Aug 2021 —Nov | 8:00 a.m. to 4:00 15 481 75,036 175,565
2022 p.m.
°Nov 2022 — Feb 7 days/week
2023 7:00 a.m. to Sunset 3 640 ] 233,600

1The period March 2020 — June 2021 was not included due to the initial closure for seven months,
followed by fluctuating public access hours. No trail counter data are available for June or July 2021.

2 No trail counter data is available for December 2022.

3 Number of months included in calculation (based on available data within period).

4 Annual estimate based on access type, daily or three days per week (mean daily visitation * 3 [days] *
52 [weeks] or mean daily visitation * 365 [days]).

Data for January, February, and March 2020 (the period immediately preceding closure
related to COVID-19) showed an average of 713+£62.0 (SE) visitors per day. This
suggests that the upward trend represented during 2011-2017 had continued, with an
ever-increasing daily average of visitors on the public trail and had potentially reached
over 260,000 visitors per year by March 2020. When the trail was open three days per
week for 8 hours a day, the number of visitors per day was, on average, 481.1+18.1
(SE) somewhat higher than the average across 2011-2017 (444 per day), but much
reduced from that in 2016 (613 per day), 2017 (673 per day), and the early 2020
observations of 713 per day. Extrapolating to annual visitation, based on three days per
week, the estimate is 75,036. Further, if the eight hours per day visitation data are
projected to a seven-day-per-week, 365-day schedule, annual visitation is estimated to
be over 175,000, considerably higher than in 2011 (125,740).

In November 2022, when the trail was required to be open to the public seven days per
week, 7:00 a.m. to sunset, visitation rates started to climb. Based on the three months
of data available for this recent period, daily visitation rates had already increased by
over 150 visitors per day, on average a 33% increase, with a projection of over 230,000

visitors per year. That number, however, is expected to be significantly exceeded, if that

21




schedule remains in effect through 2023. Data shows that visitation at the beginning of
that period was initially lower than expected for November and January, as the public
was still accustomed to the previous schedule. The daily average for public visitation for
February 2023, for the 20 days of data available, was 799.9 £98.4 (SE)—an increase of
approximately 12% over the pre-COVID 2020 daily average (713 per day).

The highest, and not just average, number of visitors per day could also be an important
measure of impact on natural resources. At the very least, high daily visitor rates
contribute disproportionately to annual visitor usage. Peak (one day) visitation can also
be determined, although data are not available for every day that the Preserve’s trail
was open so the peak days for visitation (e.g., annually) cannot be confidently stated.
Further, as previously explained, because several people can enter a gate at one time
and only be counted as one, and if there are many visitors in a short period of time this
is more likely to happen, that suggests that on busy days, the counts are likely to be
underestimates of actual visitors. The greatest number of counts recorded on a single
day within the period 2011-2017 was 2,896 and occurred on December 26, 2016. The
highest daily count for early 2020 (January — March 2020) was 2,175 (February 16,
2020). Peak visitation days may be related to certain holidays and weather, thus there is
no direct comparison available between 2016 and 2020 due to Covid-related closures
on comparable dates/holidays. The highest daily count for the period August 2021
through November 2022, was 1,537 (January 1, 2022).

3.3. Information on Pacific pocket mouse and gnatcatcher presence over time

The two listed species on the Preserve have been monitored to provide information on
their presence and changes in presence over time. For the coastal California
gnatcatcher, surveys have been conducted annually by CNLM staff following USFWS
protocols and permitted by CNLM’s 10(a)(1)(A) permits. In addition to indicating
presence, the surveys were generally able to detect numbers of individuals and
reproductive groupings (pairs). Baseline data for the Preserve’s population of

gnatcatchers, collected in 2006, suggested a modest presence of perhaps three pairs or
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family groups (Table 3). Between 2006 and 2018, that number fluctuated between three
and seven pairs—such fluctuations not being surprising for this (sub)species and
variations in habitat conditions. There was an increase in 2019 to 14 pairs detected, and
an even stronger increase in 2020 of 20 pairs. The results for the 2021 and 2022
monitoring events show a slight decline with 17 and 12 pairs detected, respectively
(Table 3).

Table 3. Monitoring results for coastal California gnatcatcher on the preserve 2006-
2022.

Reporting Year | Survey Results

2006 3 family groups
2007 3 pairs; 1 nest produced 3 fledglings
2008 4 pairs; all pairs produced 3-4 fledglings each
2009 5 pairs; all pairs produced 3-4 fledglings each
2010 4 pairs; all pairs produced at least 1 fledgling each
2011 5 pairs; 4 pairs produced at least 1 fledgling each
2012 7 pairs; all pairs produced at least 1 fledgling each
2013 7 pairs; 6 pairs produced at least 2 fledglings each
2014 6 pair; 3 pairs produced at least 1 fledgling each
2015 5 pairs; 3 pairs produced at least 1 fledgling each
2016 6 pairs (minimum)
2017 5 pairs (minimum)
2018t 7 pairs (minimum), one nest likely failed due to proximity to trail
14 pairs; at least 8 pairs successful; multiple pairs attempted
2019 second nest.
20 pairs; at least 9 pairs successful; multiple pairs attempted
2020 second nest
17 pairs; at least 4 pairs successful; multiple pairs attempted
2021 second nest.
12 pairs; at least 2 pairs successful; multiple pairs attempted
2022 second nest

1In 2018, one gnatcatcher nest was observed in a shrub immediately adjacent to the trail at Overlook 4.
As a precaution to protect the nest, that small section of the trail was temporarily closed to public use
(signs and temporary barriers were placed on both ends of the trail). However, visitors frequently ignored
this closure and used that section of trail. Ultimately, that particular nest failed, and that pair did not
produce a successful nestin 2018 (CNLM 2019).
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For Pacific pocket mouse, detection is more challenging and less precise, given that
they are nocturnal, dwell in underground burrows, and surface only for certain essential
activities including foraging, mating, and sand baths. Currently, two methods for
monitoring the PPM population are used at Dana Point Preserve, track-tube and live-
trap.

Starting in 2011, CNLM used track tubes to monitor PPM using methods developed by
experts in the field and following the USFWS survey protocols. Track-tube surveys have
been used successfully for monitoring PPM (Brehme et al. 2014), providing information
on presence/absence, areas occupied, and—depending on survey design—some
phenological and demographic data. This information is valuable in guiding short-term
management decisions, helping to reduce the risk of harassment or take of PPM, and
determining any trends that may be important for the long-term management of the
Preserve. Such surveys may also be an indirect indicator of habitat suitability for PPM.
In 2020 a revised, more consistent and robust track tube monitoring design was
implemented by CNLM on the Preserve. This updated monitoring design will provide
spatial and temporal data for short-term and long-term management on the Preserve
and has potential to be compared to and analyzed with species-level data from
monitoring efforts of the other two wild PPM populations. However, due to the
differences in track-tube monitoring efforts and survey design from 2011 to 2019 and
the lack of data prior to the installation of the trail, only live-trap data are presented in

this plan as a reference for changes in potential population size.

Live-trapping has been conducted from time-to-time on the Preserve and this can
provide confirmation of the presence of the (sub)species and can provide some other
indicators of population health (such as presence of both sexes, reproductive status,
general health of individuals trapped). Although the number of animals trapped has an
uncertain relationship to the actual number of mice on the Preserve, live-trapping

provides a general indicator of high, medium, or low numbers overall on the Preserve.
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Other reasons for trapping have been to provide individuals for the USFWS’s captive
breeding program and to allow for collection of samples for genetic testing. Fecal
samples have also been collected during trapping with the objective of analyzing diet

composition.

Preserve staff have kept live-trapping at a minimum given its highly invasive nature.
Stress to the trapped animals is inevitable and accidental deaths are possible. Live-
trapping has been conducted in six years since 2008, commencing the year prior to the
trail opening (2008) and again in May 2009—with the trail being opened to the public
later in the year (Table 4). In May 2009, 82 animals (unique individuals) were trapped—
up from 30 trapped the year prior. The number of trapped individuals decreased
dramatically over the next three trapping events from 2012 to 2019, with only two
animals trapped in 2019. Trapping was most recently conducted in summer 2020, after
the Preserve had been closed for over three months due to COVID-19, and the number

of individuals trapped was dramatically higher: 77 unique individuals.

Although trapping success can also be associated with trapping “effort” (measured here
as trap availability—e.g., one trap deployed for one night = one trap night), similar
trapping efforts (e.g., 2009 vs 2012) resulted in very different numbers of mice caught,
and high levels of trapping effort (e.g., >1200 trap nights) provided results that varied
from 6 to 82 (Table 4). Although the trapping effort in 2019 was low relative to that in
2017, even tripling the outcome (i.e., as a rough estimate of effect of increasing the
trapping effort to something similar to 2017) would have still resulted in a low number of
mice trapped (hypothetically). The trapping effort in 2020 was lower than that in all the
previous years but one since 2008 yet had the second highest number of mice trapped.
In general, a high level of trapping will not result in significantly more captures if there is
a low resident population; conversely, even a lower trapping effort can result in high

trapping results if there is a more robust resident population of mice.
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Table 4. Results from all live-trap Pacific pocket mouse monitoring events 2008-2020.

Month(s) and Year of Level of Effort Trapping Results
Trapping Events (trap nights) (unique PPM)
May — June 2008 3280 30
May 2009! 3770 82
May 2012 3330 57
May 2017 2286 6
June 2019 792 2
June 20202 1254 77

1 The trail was opened to public access in December 2009.
2 The trail was closed to public access in March 2020.

Many variables and conditions can affect both the number of Pacific pocket mice onsite
and the number of trapped individuals including, but not limited to, food supply,
vegetative cover and composition, sex ratio, demographics, and influences on above-
and below-ground behavior. The latter could include the influence of the visiting public.
For example, data collected in 2020 indicated a significant correlation between
vegetation management (in this case, removal of some dead vegetation, primarily
shrubs) and location of PPM (Brehme et al. 2020). It is not feasible to have an
experimental design that allows changes in PPM (or other species) to be attributed to
any single factor, as there are many moving parts in a natural landscape, as well as lag
effects for some treatments or influences that may complicate the observed patterns. As
USFWS and CDFW have noted, “[r]legardless of the cause of the observed fluctuations
in the PPM population, the monitoring results clearly illustrate that this population
remains vulnerable to extirpation due to its isolation and small population size.”
(USFWS and CDFW 2022).

Although there is limited ability at present to track changes in PPM genetic diversity
over time (due to lack of sampling or modest numbers of mice sampled historically),
genetic diversity itself is certainly dynamic—changing over time in response to natural
processes including adaptation, migration, genetic drift, and mutation. To some extent,
genetic diversity can be influenced, although not directly managed, by providing
conditions conducive to effective reproduction and with extreme interventions such as

removing or introducing mice. Genetic diversity is the basis for long-term adaptation and
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very low levels may indicate concern, under certain conditions, for negative effects from
inbreeding depression. Recent increased analysis of the mitochondrial genome
revealed higher levels of nucleotide and haplotype diversity for the Dana Point PPM
population than previously reported (Shier et al. 2022). In fact, the Dana Point
population had haplotype diversity almost as high or higher than the other two
populations. While this is reassuring information for the Dana Point population of PPM
(although this is still based on just a sample from the mitochondrial genome and a
sample of Dana Point mice), the information that the Camp Pendleton populations do
not have significantly higher diversity (given the size and context of those populations)
is somewhat surprising. Further, chromosomal differences that have been detected
between the Dana Point population and the two at Camp Pendleton create more
challenges in using assisted migration of mice among populations to increase genetic
diversity at any of the populations. Although a well-constructed breeding strategy could

potentially overcome those barriers, that intervention remains uncertain.

3.4. Changes in vulnerability of Pacific pocket mouse to extinction at the

population and species levels

At the time the Preserve was established in 2005, there were only four known
populations of the Pacific pocket mouse. In fact, PPM were thought to be extinct
beginning in the early 1970s until rediscovered in 1993 at what is now the Dana Point
Preserve (Brylski 1993, USFWS 1994). Subsequent to its rediscovery, PPM was found
in three additional locations on Marine Corps Base, Camp Pendleton (North San Mateo,
South San Mateo, and North Santa Margarita). Although the most recent species-wide
status assessment noted that its status has improved since its listing in 1994 with the
discovery of those populations (USFWS 2020), PPM, at the species level, has become
rarer and hence more endangered since 2005 as PPM have not been documented at
one of those three locations (North San Mateo) since 2003 (Natural Resource
Assessment Inc. 2003, USFWS 2010). Therefore, it is suspected that this population
has since been extirpated, leaving only three wild populations. The PPM population on
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Dana Point is the only non-federally owned property where the PPM occurs naturally

and has become more important for the persistence of the species.

Further, two of the extant populations—those on Marine Corps Base, Camp
Pendleton—are vulnerable to impacts from military training activities. To offset training-
related impacts, CNLM and the Department of Defense (DoD) entered into an
agreement in 2020, approved by USFWS, to use DoD funding to enhance conditions for

PPM on the Dana Point Preserve.

Extinction risk of a species is related to the number of populations and the probability of
persistence of each of those populations. With only three populations remaining in the
wild, extinction risk of PPM is high even with the efforts towards establishing more
populations with captive-bred mice. Establishing new populations of wildlife is
challenging and the use of captive-bred mice may provide even more challenges due to
some unintended and unavoidable consequences from their more domesticated origin.
It will require many years (and PPM generations) before it could be determined whether
any new (introduced) populations were truly “established”. Given the current or likely
disconnected nature of wild and introduced populations of PPM and the threats that are
widespread as well as others that may be more population-specific, all populations
would be even more vulnerable to extirpation without professionally implemented
adaptive management using all available stewardship tools to avoid, minimize, and

control threats.

CNLM has been using stewardship tools to address those threats that can be managed.
For example, with respect to vegetation management, increased management
resources can be used to best effect for PPM persistence but many factors are largely
or totally uncontrollable. While vegetation is manageable to some extent (influencing the
amount of ground cover and species composition with trimming and removal, possibly
some planting), it is still a function of natural processes and affected by weather
conditions and climate change—largely unmanageable factors. Some of the growing

threats to the Preserve cannot be directly managed or controlled, such as climate
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change, or the spread of certain diseases and viruses. Because of the increasing
threats to PPM at the both the population and species level, adaptive management
requires measures to address known and manageable threats, which include impacts

from public access.

3.5. Changes in threats to the natural resources

The Preserve and its habitat and resident species are vulnerable to a number of threats
of which we are currently aware. Vegetation condition is somewhat manageable (i.e., is
also affected by weather, browsing, insects, and disease, etc.) and both the knowledge
base and intensity of management by CNLM have increased over time. As such,

vegetation conditions for PPM have likely improved, reducing this somewhat as a threat.

Rabbit hemorrhagic disease virus serotype 2 (RHDV2)—a highly transmissible and
frequently fatal disease of rabbits—was documented in California in 2020. RHDV?2 has
since rapidly spread throughout the state and as of December 2022 the virus has been
documented in 20 counties including Los Angeles, Orange, Riverside, San Bernardino,
and San Diego counties. This virus can be vectored on shoes and clothing of the visiting
public and can persist in the environment for a very long time, making disease control
efforts extremely challenging once it is in wild rabbit populations. Infections on the
Preserve or its vicinity would not only almost certainly result in the death of the rabbits
but have further consequences for the ecosystem. But RHDV?2 is just one example of
viruses or other causes of extreme disease that will occur from time to time and can be

spread by human visitors on the Preserve.

Snake fungal disease (Ophidiomyces ophidiicola; SFD) was also recently (2019)
confirmed in California (CDFW 2019). SFD affects many snake species and presents a
threat to the eight species of snakes found on the Preserve. Cases of SFD can be
moderate to fatal. SFD lives in soil and can be transmitted to snakes by direct contact

with infected animals or a contaminated environment; spread of the fungus to new
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locations may occur when people track contaminated soil embedded in clothing or
shoes (Cornell University 2019).

Some inherent life-history characteristics make species more or less vulnerable. For
example, a relatively short life-span creates a necessity for frequent and successful
reproductive events to avoid extirpation. PPM has a short life-span in the wild—the
average being approximately one year, although survival for as long as three to five
years is not uncommon (French et al. 1967, 1974). Even with some mice experiencing
life expectancies at the longer end of the range, PPM populations are very vulnerable to
threats that are constant and may have a depressing effect on successful reproduction,
or those that are periodic and may severely reduce or completely undermine

reproduction for several consecutive years (e.g., years-long droughts).

Climate change is a continuing and expanding influence with uncertain impacts on the
Preserve’s natural resources. Across southern California, the average annual minimum
and maximum temperature increased during the span of 1918-2006, +0.17 °C and
+0.07 °C per decade respectively (EcoAdapt 2016a). In addition to the general warming
effect of climate change, the occurrence of extreme weather events has also increased
(IPPC 2022). Heat wave activity increased across California between 1950-2010, and
heat wave conditions (3 or more days with temperatures above 32°C) are projected to
occur more frequently in California by the end of the century (Gurshunov and Guirguis
2012), and are expected to last longer, feature higher temperatures, and affect larger
geographic areas (Gershunov et al. 2013). Moreover, the probability of co-occurring
extremely warm and extremely dry conditions (1.5 SD anomaly) remains greatly
elevated throughout the 21st century (Diffenbaugh et al. 2017). While increased annual
temperatures will have impacts to the Preserve, it is likely that changes in annual
seasonal variability will have a higher impact on the Preserve. Changes in maximum
annual temperatures, rather than increased annual temperatures, have been shown to

be correlated with local extinction events (Roman-Palacios and Wiens 2020).
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Since 2005, the Preserve has experienced some drought effects. The longer-term
influences of rapid climate change on weather patterns influencing the Preserve have
some uncertainty. Nevertheless, any significant changes from historic patterns will
undoubtedly have consequences for the plants and animals onsite (Table 5). Changes
in processes such as nitrogen deposition, decomposition, pollination, and soil water
recharge could also have onsite consequences. These changing conditions can be
stressors on plant and animal life, and consequences could include depressing effects
on the food supply and habitat conditions for the Pacific pocket mouse and gnatcatcher,
for example. Sage scrub—the predominant vegetation type on the Preserve—does
exhibit plasticity in response to drought and precipitation variability; however, altered
precipitation timing, soil moisture, and drought severity may affect composition,
distribution, and survival of this community. Many sage scrub species are projected to
experience a >50% decline in suitable habitat in southern California by mid-century
(EcoAdapt 2016b).

Table 5. Projected climate-driven impacts on sage scrub habitat (EcoAdapt 2016b).

Projected Climat d Climate-Dri . :
rojected Hiimate and Limate-riven Potential Impacts on Sage Scrub Habitats

Changes
Variable precipitation, reduced soil * Altered distribution, species composition, survival, recruitment,
moisture, increased drought germination, productivity, and phenology; potential conversion to
Variable annual precipitation; increased more xeric shrub communities and/or non-native annual grassland
climatic water deficit; increased drought * Less frequent/larger rainfall events: sage scrub may gain competitive
frequency and length advantage over chaparral and invasive grasses

Increased temperatures and heat waves | * Altered distribution and species composition

+2.5to +9°C by 2100; increased heat * Decreased germination success for some species
wave frequency and length + Altered susceptibility to exotic invasion
Altered fire regimes + Native species declines via resprout mortality and reduced seedbank

Increased fire size, frequency, and severity | « |ncreased exotic species establishment and abundance, potentially

exacerbating shifting fire regimes and leading to habitat conversion

The Argentine ant (Linepithema humile, Mayr), a non-native invasive ant species, is
considered a threat to many native terrestrial species in California and is listed as a
global species of concern (ISSG 2021). In California, Argentine ants are more likely to
be in high abundance along the coast than inland areas and in urban and agricultural
areas more so than large natural open spaces (Mitrovich et al. 2010, Richmond et al.
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2021). It is not surprising that, being coastal and urban, Argentine ants are present
throughout the Preserve (CNLM 2019). While it is unknown when the Argentine was
established in the Preserve, the infestation does appear to be at higher density than
when the first CNLM Argentine ant survey was conducted in 2014. At that time, the
Argentine ant naive occupancy estimate (the number of points with ants detected out of
the number of points monitored) was 65.6% (82/125 grids) while in 2018 the naive
occupancy estimate was 94.6% (123/130) with more grids (87/130) having a “high
number” of Argentine ants present on bait (i.e., >250 individuals) than in 2014 (32/125)
(see CNLM 2014 and 2019).

The impact of Argentine ants on the arthropod community has been widely studied in
agriculture and in urban and natural settings. Research has shown a negative
relationship between Argentine ant presence and diversity of arthropods including
native ant species and pollinators in their introduced range (e.g., Lach 2007, Naughton
et al. 2020, Richmond et al. 2021)—both of which can impact pollination success
(Rankin et al. 2018), seed set, seed dispersion, and germination success of plant
species (Carney et al. 2003, Lach 2007). In addition, research has shown negative
impacts of Argentine ant infestations on reptile and avian species (e.g., Suarez et al.
2005, Alvarez-Blanco et al. 2020). Within the Preserve, Argentine ants have been
documented in failed gnatcatcher nests (K. Merrill pers. comm.). Direct impacts to
mammals are less known. However, during PPM trapping events at Camp Pendleton
Argentine ants were found in traps with and on PPM (and other small mammal species)
(Brehme et al. 2014). Argentine ants are tramp species, likely drawn to the trap for the
seed bait, and can quickly monopolize resources including small vertebrates such as
PPM, targeting their vulnerable areas (i.e., nose, mouth, ears, and eyes). Argentine ants
were also noted scavenging on two dead PPM, which were casualties associated with a
live trapping event in 2020 (K. Merrill pers. comm.). While it is uncertain if the ants were
the direct reason for the deaths, the negative impacts of Argentine ants on ecosystem
health are known (e.g., Carney et al. 2003, Lach 2007, Rankin et al. 2018). As a result,
the threat of Argentine ants has been highlighted in recovery plans for threatened or

endangered species, including PPM (USFWS 1998). It is possible that Argentine ants
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directly impact PPM through predation in their burrows (Brehme et al. 2019) by foraging
on young, and indirectly through harvesting seed caches. Trash left by visitors (i.e., food
and beverages) exacerbates the threat by providing additional resources (sugary drinks
in particular) to Argentine ants along the trail, in the adjacent parking lot, and within
PPM habitat (K. Merrill pers. comm.)

Ongoing and increasing residential development in the vicinity of the Dana Point
Preserve has the potential to increase indirect threats to sensitive species on the
Preserve. Such threats include an increase in the number of domestic cats and other
non-native and native predators generally associated with human development (crows,
ravens, raccoons, red foxes, opossums), as well as negative impacts from vibrations,
noise, artificial lighting (USFWS 1998, 2010, Brehme et al. 2013-2020, D. Shier pers.
comm.), and recreation (USFWS 1998).

3.6. Public impacts from trail use: scientific research

3.6.1 Introduction

Section 3.8 below describes the challenges in designing an experimental frame that
would directly determine impacts of public access on wildlife at the Preserve. As part of
adaptive management, CNLM relies on relevant information in the extensive scientific
literature on this topic and applies that knowledge and experience to the likely
influences and impacts on the Dana Point Preserve.

Given all the influences on species in their natural environments, it is rarely possible to
construct an experimental frame that allows one to test the response of a species to a
single variable—such as public use of a trail. It is particularly difficult to derive such
direct information in a short period of time, or when rare or endangered species are
involved (thus limiting the ability to manipulate and place at risk those species).
However, science-based information that is relevant to guiding management of
conservation areas can be reasonably gained from studies in other locations where the

research can be designed more appropriately, conducted over a longer period of time,
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or accumulated from many sources. Indeed, selection and application of appropriate
scientific principles and peer-reviewed scientific literature are the foundation of
managing specific natural areas. From this literature review, there is much evidence and

reason for concern about the impacts of public use of the trail.

The topic as framed in the literature: The scientific literature on studies of the

relationship between public access and natural areas has not only continued to grow,
but is now supported by the discipline of recreational ecology—an interdisciplinary field
that studies the ecological impacts of recreational activities and the management of
these activities. The most basic principle in that field is that if outdoor recreation is
allowed in an area, impacts to that ecosystem are inevitable (D’Antonio 2020). The term
“passive recreation” is essentially obsolete. One recent collection of papers on
recreational ecology was prefaced by the statement that “an increasing body of
evidence is emerging that indicates non-consumptive recreational activities like hiking,
which [doesn’t] involve harvesting of resources, can have harmful effects on species,
their habitat, and efforts to protect them” (Unger 2020).

Literature inclusion: For the purpose of this Plan, the literature was queried for studies

related to public trails and/or recreation and related impacts, if any, on natural
resources. The most recent literature to be included has a publication date of 2023, but
not all 2023 publications were yet available for inclusion. The amount of literature
gueried and included is extensive—qgiven that several systematic reviews of effects of
recreation on wildlife were included in addition to over 100 other, individual studies. Due
to the amount of literature queried, a table was prepared to provide a means of quick
access to key results and context (i.e., taxa, location, objectives, results) and is
provided in Appendix A. This is not a comprehensive list but a sample of literature
pertaining to public access, anthropogenic disturbance, and the effects on natural

resources of public use.

Literature reviews/meta-analyses: The increasing awareness of potential effects of

recreation on wildlife has not only led to a proliferation of research but further prompted
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systematic reviews and syntheses of these studies (e.g., Larson et al. 2016, Larson et
al. 2019, Miller et al. 2020, Dertien et al. 2021, Rosenthal et al. 2022). Larson et al.
(2016) reviewed 274 scientific articles that were global in geographic scope and
included a broad range of taxonomic groups. The objective of that review was to identify
knowledge gaps and assess evidence for effects of recreation. In that review, it was
found that 93% of published studies documented at least one effect of recreation on

animal species and most of those effects were negative (Figure 7).

In 2019, Larson et al. conducted a meta-analysis of recreation effects on vertebrate
species richness and abundance. In this analysis, they parse recreation by terrestrial
and aquatic and wildlife by carnivores, herbivores, and omnivores, as well as by taxa
(Larson et al. 2019). Another review by Miller et al. (2020) investigated the effects of
recreation in the context of public lands and recreation management. They categorized
recreational activity into five types based on the use/non-use of motorized equipment,
season, and location (terrestrial vs. aquatic) and within these categories, synthesized
existing research for each of six taxonomic groupings of species. The authors’
objectives were to provide a reference for public land planners and managers, describe
management principles, and outline priority research and administrative study areas
towards better understanding recreation-wildlife interactions and minimizing negative
effects on wildlife while maximizing the benefits gained by recreationists. Another review
by Dertien et al. (2020), which included 38 years of effect of non-consumptive recreation
on wildlife, identified and quantified “effect thresholds”, or the point at which recreation
begins to exhibit behavioral or physiological change to wildlife. These authors provided
guantitative guidelines for various wildlife groupings (wading birds, raptors, songbirds,
ungulates, rodents, etc.) that can be used by planners and natural resource managers

for the design of recreation infrastructure and management of recreation activities.
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Figure 7. Types of animal responses to recreation from article review (excerpt from
Larson et al. 2016). Response types are categorized into community-, population-, and
individual-level responses. Panel a) shows the percent of articles in which each
response type is tested (numbers of articles follow the bars). Panel b) shows the
percent of results in which a statistically significant effect of recreation on an animal
species was observed (number of results follow the bars). Total percentages are divided
into negative, positive, and unclear effects of recreation. Error bars show standard error
for the sum of all effects.

The final systematic study that was reviewed provided a comparison of the threats that
affected species at risk. Specifically, a database of Canadian species “at risk” as
defined by the Species at Risk Act (2002) was queried and potential threats to 280 “at
risk” species (that could include populations or varieties described as species in the
database) were compared for relative impact. Recreation activities were one of the five
threat categories identified. Although the records for recreational impact for these
species ranged from negligible to low, such (recreational) activities affected more
species at risk than any other category of threat. When negligible and unknown effects
were excluded, recreational activities were the third-greatest threat, after invasive
species and roads/railroads (Rosenthal et al. 2022). The authors pointed out that while
recreational activities presented no higher than a medium intensity threat to the at-risk
species, increases in recreational use and cumulative effects could result in more

significant impacts. They further emphasized the importance of managing recreational
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activities in natural areas, since recreational activities tend to occur in natural areas

often set aside specifically for the protection of rare species and habitats.

Reports on positive effects from public visitation: The literature review affirmed the

importance of context when applying research results. The majority of studies reported
negative effects on wildlife—see, for example, the meta-analysis by Larson et al.
(2016). However, some studies did report “positive effects” from public visitation. For
those studies, the reason for positive effects was usually due to one of the following

explanations:

1) Habituation and/or increases in biodiversity (even if due to increases in non-
native species) were considered positive.

2) Public visitation was tied to financial support for the conservation area and
suffered if tourism was reduced.

3) A positive effect was recorded for some species because a negative effect was
recorded for another (e.g., large- and medium-sized carnivores were negatively
affected, moving away from the human-influenced areas. Small mammals (deer
mice and woodrats) evidently benefited, increasing habitat use and foraging
(Suraci et al. 2019).

None of these positive effects are relevant to PPM and the Dana Point Preserve.
Habituation (see Section 3.7) may not occur and would likely have negative effects if
manifest at all. The value of biodiversity in this conservation context would not include
the presence of non-native species (e.g., domestic cats, weeds). There is no financial
benefit to the Preserve or PPM from public visitation. Relevant PPM predators at Dana
Point (e.g., fox, racoon, domestic cat) are attracted to, rather than displaced from,

human activity.

Results from COVID-related park closures: More recently, the COVID-19 pandemic,

with its associated closures of many public parks and preserves, provided an

unprecedented experimental frame in which to evaluate wildlife and other natural
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resource responses to exclusion of the public for some time. (The authors acknowledge
that the opportunity provided to scientists by COVID-19 closures of natural areas was
and remains a tragic occurrence.) Although there were many anecdotal observations of
unusual wildlife sightings and interactions when parks and preserves were closed, some
formal studies were also undertaken, although all may not yet be assessable given the
time typically involved from study initiation to publication in a scientific journal.

In one recently published study, the authors used the “natural experiment” of the
COVID-19 closure within a heavily visited and highly protected national park (Glacier
National Park, MT, USA) to examine how “low-impact” recreational hiking affects the
spatiotemporal ecology of a diverse mammal community. Using camera traps to record
wildlife observations when the park was closed and then subsequently open to
recreation, the authors found consistent negative responses to human recreation across
most of the assemblage of 24 species. Those negative responses were manifest as
fewer detections of wildlife, reduced site use, and decreased daytime activity. The
authors noted that “the dual mandates of protected areas to conserve biodiversity and
promote recreation have potential to be in conflict, even for presumably innocuous

recreational activities” (Anderson et al. 2023).

Extent of negative effects from public interactions with wildlife: Negative effects related

to recreational disturbance have been documented across a wide variety of species and
taxa including, mammals, birds, reptiles, amphibians, and even invertebrates (e.g.,
Steven et al. 2011, Bennett et al. 2013, Larson et al. 2019). In general, damaging
effects on animals resulting from recreation activities include reduced reproductive
success (Beale and Monaghan 2005), declines in abundance and occurrence (Reed
and Merenlender 2008), modified habitat use (George and Crooks 2006), and altered
species richness and community composition (Kangas et al. 2010). Disturbance from
recreation may have both immediate and long-term effects on wildlife. The immediate
response of many animals to disturbance includes physiological stress, change in
behavior (interruption of foraging, fleeing), or altering reproductive behavior (Persons

and Eason 2017, Gutzwiller et al.1994, Arlettaz et al. 2007). Over time, energetic losses
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from flight, decreased foraging time, or increased stress levels come at the cost of
energy resources needed for individuals’ survival, growth, and reproduction. The
cumulative, compounding adverse effects of predator-avoidance behaviors can have
impacts on fecundity and every component of offspring survival, with long-term

implications for population growth (Allen et al. 2021).

Human disturbance on wildlife from non-consumptive recreation can result in altered
spatiotemporal habitat use (Kangas et al. 2010), extirpate wildlife from otherwise
suitable habitat, or cause animals to shift geographically into areas of lower quality
habitat to avoid areas with human activity (Taylor and Knight 2003, Ficetola et al. 2007,
Finney et al. 2005, Kangas et al. 2010, Mallord et al. 2007, Dertien et al. 2021). Thus,
recreational disturbances can both reduce habitat suitability and ultimately result in
functional habitat loss (Gutzwiller et al. 1994, Frid and Dill 2002, Tost et al. 2020).
Fragmented habitats may present unique stressors if there is no adjacent habitat for
animals to relocate to, forcing individuals to remail in proximity to disturbance that they
would otherwise avoid (Frid and Dill 2002).

There is much complexity in studying, and then understanding, the interaction between
recreational activities and wildlife response. Conceptual frameworks can assist in
structuring such complexity and informing experimental designs. One such framework
identifies three important factors or “modulators” in these interactions: wildlife, human,
and context (Figure 8, Tablado and Jenni 2017). The framework represents increasing
levels of complexity in the mechanisms for wildlife response—from sensory detection; to
short-term behavioral changes and physiological responses; to changes in survival,
reproduction, spatial use of the habitat, and chronic stress; and finally, changes in
population trends and distribution. These levels of complexity also mirror the level at
which the effect is occurring: from individual- to population-level, and the latter then also
affecting species-level condition. In a review of global literature on wildlife-recreational
interactions, many of the articles reviewed reported impacts at both the individual- and
population-level, and of the former, the most often noted were behavioral impacts
(Larson et al. 2016, Figure 7).
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At the individual level, wildlife-recreational interactions can elicit responses that are
generally categorized as behavioral or physiological. Behavioral interactions can be
both short term and longer term and can be innate (perhaps genetic) or learned, or a
combination. Examples of short-term and longer-term behavioral responses have been
provided in a recent literature review and analysis of such interactions (Table 6, Miller et
al. 2020). The responses are highly variable (from attraction to avoidance, and from
habituation to sensitization)—thus emphasizing the complexity of these interactions and

their dependence on the specific human, wildlife, and context “modulating factors”.
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Figure 8. Conceptual framework showing different levels in the processes of human-
wildlife interactions (excerpt from Tablado and Jenni 2017).
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Table 6. Short-term and long-term learned behavioral responses of wildlife to human

activity (excerpt from Miller et al. 2020).

Behavioral
response Definition Example Source
Short-term responses:

Attraction The strengthening of an animal’s A chipmunk is attracted to areas where ~ Knight and
behavior because of rewards or recreationists leave food. Gutzwiller 1995
positive reinforcement.

Avoidance The strengthening of an animal’s Grizzly bears in an area with high Knight and
behavior because of persecution or human activity levels often flee from Gutzwiller 1995
negative reinforcement. people, while those in an area with no

or little human activity do not.

Tolerance Intensity of disturbance that an Terns ignore heavy vehicle and boat Nisbet 2000
individual tolerates without traffic. This 1s measured in the short
responding in a defined way. term, and evidence of this tolerance

increasing over time 1s absent.
Long-term responses:

Habituation ~ Waning of a response to a repeated Birds habituate to stimuli that are Eibl-Eibesfeldt 1970
stimulus that 1s not associated with predictable and nonthreatening, such
either a positive or negative reward. as road traffic, but are startled by

sudden and unpredictable noises such
as gun shots.
Sensitization Increased behavioral responsiveness over  Avoidance of noise or other stimuli Richardson et al.

time when animals learn that a repeated
or ongoing stimulus has significant
consequences for the animal.

associated with danger; entails an
increased energy expenditure to
avoid danger.

1995

In the following sections, there is continued discussion of the relevant literature,

beginning with a description of the ecology of the Pacific pocket mouse so as to better

allow connections to be made with potential influences or threats to this subspecies.

Following that, the literature has been categorized by general taxonomic groups:

vertebrates, invertebrates, and habitat and vegetation communities. Given the likelihood

that dogs would be perceived as a threat to PPM and that they are occasionally brought

onto the Preserve by visitors, some literature is presented that examines wildlife

responses to domestic dogs. Finally, the topic of habituation is explored, given that it is

a potential modulator in the response of wildlife to public recreation on the Preserve.
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3.6.2. Pacific pocket mouse ecology and impacts from human disturbance

The Pacific pocket mouse is a nocturnal, aggressively solitary, and semi-fossorial
rodent in the family Heteromyidae that is physiologically adapted to warm and dry
climates (USFWS 1998). It is the smallest subspecies of the little pocket mouse
(Perognathus longimembris), generally ranging between 7-9 grams in adult body mass
(USFWS 1998). Adults weighing as little as 5 grams and as much as 12 grams have
been trapped on the Dana Point Preserve (K. Merrill pers. comm.). Average life
expectancy in the wild is approximately 1 year, with survival for as long as 3-5 years not
uncommon (French et al. 1967, 1974). This short life expectancy contributes to the
population’s vulnerability: significant impacts to even one reproductive cycle could have

serious consequences for the sustainability of the population.

The onset of breeding is typically in early spring and lasts through July (USFWS 1998).
The time period during which a female PPM is in peak estrus can be extremely limited
(i.e., as brief as one hour per cycle, D. Shier pers. comm.). Disturbance during this time
could dissuade reproductive behavior. Females gestate young for approximately three

weeks and wean after 30 days.

Reproduction is also influenced by food availability. In fact, reproduction may not occur
in years of low food resources (Brehme et al. 2019) but in high resource years, adult
females in the wild may have up to two litters, with their female offspring mating and
reproducing concurrently in a single season (Miller and Pavelka 2008). PPM is largely
granivorous, specializing on grass and forb seeds (USFWS 1998). A positive
relationship was found between forb cover and PPM occupancy at Marine Corps Base
Camp Pendleton (MCBCP, Brehme et al. 2014) and at the Preserve (Brehme et al.
2020). Genetic analysis of PPM scat has shown that diet varies across populations and
that within one season, regardless of available seed resources from shrubs and
grasses, they tend to select a wide variety of forb species (lwanowicz et al. 2016).
Years with low forb growth and early forb die-offs have been associated with PPM
declines (Brehme et al. 2019). Food availability is thus related to successful production
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of grass and forb seeds (for the most part) on site—which is, in part, weather-related.
Considerable research has tied reproduction in heteromyids and other desert rodents to
precipitation (Beatley 1969, Kenagy 1973, Reichman and Van De Graaff 1975, Kenagy
and Bartholomew 1985). But food availability can also be influenced by competition
from other species for the same food resources, loss of food sources from insects and
disease, and destruction of plants from trampling or picking.

PPM create and live in burrows beneath the soil surface, and cache seeds below
ground and within burrow systems for sustenance throughout the year (e.g., Randall
1993). More recent research has provided evidence that both pit caches and larders
may be used (Chock et al. 2019). In sand dunes in Oceanside, CA, burrows were found
approximately one foot below the surface under vegetation edges and ended in a single
nest chamber (Bailey 1939). Burrows and tunnels can sometimes be even closer to the
surface—as little as 1 to 4 inches below ground (D. Shier pers. comm.). As such,
sounds and vibrations from above-ground disturbances such as trail users, could affect
PPM below ground. In sandy habitats, burrows are particularly vulnerable to compaction
by foot traffic. Brehme et al. (2014) reported a strong negative effect of human foot
traffic on PPM occupancy. Although much remains to be studied regarding burrow
architecture, recent observations have indicated that the height of the burrows may be

very shallow (e.g., 1 inch)—further indicating their vulnerability to collapse.

Pacific pocket mice, while remaining below-ground for substantial amounts of time, of
course need to conduct life-sustaining activities at the surface including feeding and
food collection, selecting mates and mating, territory exploration and expansion, and
bathing (i.e., sand baths). The average PPM core home range size is estimated to be
0.017 hectares, or ~13 meters in diameter (Shier 2009) but individuals have been
recorded traveling 181 meters in a single night, with average movement distances
reported of 10 meters to 30 meters between successive captures (Dodd et al. 1998,
1999, Miller and Pavelka 2008). Mark-and-release studies indicate limited adult
movement and juvenile dispersal distances (Swei et al. 2003).
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PPM above-ground activities are typically conducted at night or during low-light levels.
As such, artificial night-time lighting may cause problems for nocturnal rodents such as
the Pacific pocket mouse, through potential modification of predation rates, obscuring of
lunar cycles, and/or causing direct habitat avoidance (USFWS 1998, Shier et al. 2020).
A study of the effect of different levels and orientation of (artificial) night lighting on PPM
at Marine Corps Base Camp Pendleton indicated that anthropogenic light negatively
affected foraging of PPM (Wang and Shier 2017).

Additionally, the presence of humans during low-light levels of the day (towards sunset
or for some time after sunrise, and as influenced by fog or cloud cover) likely also
impacts PPM behavior and shortens or discourages such essential activities by altering

their perceived predation risk (Persons and Eason 2017).

PPM use seasonal heterothermy (winter torpor and facultative summer aestivation) in
response to environmental stresses of food shortage and/or low temperatures (Chew et
al. 1965, Bartholomew and Cade 1957). The onset of torpor is marked by a large drop-
off in activity that can occur from June to November and is highly spatially variable
within and among years (Meserve 1976a, Shier 2009, Brehme et al. 2014, 2020).
During torpor, the mice alternate between periods of dormancy and feeding on cached
seeds. Periods of dormancy have neither a daily nor strictly seasonal pattern (Brehme
et al. 2014). In captivity, dormant individuals may show some activity each day within
their burrows. Emergence typically occurs in late winter to early spring (February-
March) and is thought to coincide with seed availability (Meserve 1976b). It has been
suggested that the trigger for emergence may be changes in soil temperature (French
1977).

As the beneficial aspect of torpor or aestivation is to reduce energy expenditure, any
disturbance that disrupts these states can have a negative effect. Again, such
disturbances could include human-caused sounds or vibrations—especially if burrows

are shallow and/or close to the surface. Further, because Heteromyids have expanded
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middle ears, they are especially sensitive to low frequency sound (D. Shier pers.

comm.).

Another variable that may be useful in an experimental framework to study wildlife-
recreational interactions is distance from the source of the potential disturbance. The
source could be a trail, for example, and potential impacts measured for a variety of
species at varying distances from the trail (assuming the trail is regularly used for
recreation). Reasonably, the effects may be related to the spatial scale at which various
species occupy and use the area, and perhaps also may be seasonally dependent (e.g.,
populations may be more or less sensitive during certain stages of a life-cycle). In a
recent study to examine potential impacts of public access to trails, “threshold buffers”
(distances from the trail within which effects might be expected to occur) were
determined for three taxonomic groups (perching birds, ungulates, and apex predators)
(Dertien and Larson 2018). Given the meandering nature of the public trails, these trall
buffers overlapped almost all of the subject property, resulting in no contiguous areas

across the property that were free from potential recreation effects.

Using a similar approach for the Pacific pocket mouse population at Dana Point, three
“distance zones” (or threshold buffers, using the previous terminology) were
superimposed on the Preserve to provide a sense of how this concept might be
experienced. Three zones—13, 50, and 100 meters from the trail—were mapped
(Figure 9). Given the meandering nature of the trail, even the shortest (potential) impact
zone (13 meters) covers a significant portion of the Preserve (16%). That distance was
selected on the basis that this may be the average diameter for PPM core home range
(Shier 2009). The other two distance zones, 50 and 100 meters, reflects some literature
that found that smaller rodent species avoided areas within 50-100 meters of trails or
people (Dertien et al. 2021). At 100 meters, almost 90% of the Preserve is included in
the potential impact zone, which does not include impacts from the adjacent parking lot
and roads. If those (latter) impacts are included the threshold buffer for the Preserve,
the entire Preserve would be potentially impacted.
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Figure 9. Zones of varying distance (13 meters, 50 meters, 100 meters) from the trail at
the Dana Point Preserve. Values show proportion (%) and area (acres) of the Preserve
covered by each zone.

3.6.3. Impacts on vertebrates

Across many vertebrate species, species richness and abundance are lower in
association with higher levels of recreation, and the negatives effects of recreation
appear to be most pronounced for birds and mammals (Larson et al. 2019). Research
on impacts to reptiles and amphibians are less represented but the majority of existing
studies have found effects are negative (Miller et al. 2020). Even quiet recreation such
as walking and wildlife viewing can have significant negative impacts on vertebrate
wildlife (Papouchis et al. 2001, Arlettaz et al. 2007, Reed and Merenlender 2008,
Hennings 2017), such as increased time spent in flight and vigilance behaviors (Naylor
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et al. 2009). Disturbance increases with intensity (a combination of people per day,
noise level, and speed) of recreational activity, and is greater in response to less
predictable activities (Shutt et al. 2014, Miller et al. 2020).

Indirect effects of increased human presence can occur when humans create an
environment of higher predator pressure or cause animals to temporally shift their
activities to avoid human activity. In an urban park, white-footed mice (Peromyscus
leucopus)—rprimarily a crepuscular-nocturnal forager—spent less time foraging in areas
of high human use even though people were not allowed in this park after dusk,
possibly due to increased predator presence along trails (Persons and Eason 2017).
Temporal shifts to avoid human activity can cause some species to become more
nocturnal; such “diel shifts” can bring predator-prey species into greater overlap, with
increase predation risks (Patton et al. 2019), or lead to suboptimal foraging conditions
(Wheat and Wilmers 2016)

Artificial illumination (artificial light at night; ALAN) is an increasing form of human-
caused disturbance that can affect vertebrate behavior and ecology. Small prey species
may be particularly susceptible to ALAN as it makes them more conspicuous and thus
more vulnerable to predation by visual predators. A study by Shier et al. (2020)
examined impacts of ALAN on foraging decisions of the endangered Stephen’s
kangaroo rat (SKR, Dipodomys stephensi). ALAN decreased the probability of resource
patch depletion compared to controls, indicating that ALAN reduced habitat suitability

for this at-risk nocturnal rodent.

The presence of recreational trails in natural areas can limit the abundance or density of
some bird communities (e.g., Botsch et al. 2017), particularly of those species which
nest or forage on the ground (Thompson 2015). For birds, impacts associated with trails
may be due to interference with breeding behavior (Gutzwiller et al.1994), a reduction in
foraging time (Frid and Dill 2002), alteration to vegetation structure near trails
(Fernandez-Juricic et al. 2001), the introduction of invasive species (Loss and Blair

2011), or increased presence of nest predators (Miller and Hobbs 2000). A review by
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Steven et al. (2011) that included 69 research papers on the effects on birds of non-
motorized recreation, found that 88% of these studies reported negative effects,

including impacts to physiology, behavior, abundance, and reproduction.

Increased anthropogenic noise can interfere with avian acoustic communication
(Slabbekoorn and Ripmeester 2008, Barber et al. 2010). Impaired communication
resulting from anthropogenic noise has been linked to altered predator avoidance
behaviors (Anze and Koper 2018), lower lek attendance in greater sage-grouse
(Centrocercus urophasianus) (Blickley et al. 2012), reduced pairing success in
ovenbirds (Seiurus aurocapilla) (Habib et al. 2007), and impaired nestling development
in house sparrows (Passer domesticus) (Schroeder et al. 2012), indicating that the
impacts of noise on communication have the potential to interfere with reproductive
processes. Anthropogenic noise may function as a deceptive signal to wildlife, causing
animals to engage in false responses that may be energetically and biologically costly.
Evidence of this is provided by a study of endangered SKR, in which traffic noise not
only masked but also mimicked foot-drumming signals (Shier et al. 2012). For
vulnerable species such as SKR, the combined effects of communication disruption and

signal deception may further tax already endangered populations.

3.6.4. Impacts on invertebrates

Predator-avoidance responses are not limited to vertebrates. Endangered Karner blue
butterflies (Lycaeides melissa samuelis) were found to be sensitive to recreational
disturbance and responded to recreationists as they would from natural threats, such as
predators (Bennett et al. 2013). Through simulations these authors determined that
regular disturbance could reduce egg laying potential and significantly restrict host plant
choice, which in turn, could impact the butterfly’s population dynamics. Invertebrates
including butterflies, ground beetles, and spiders can also be affected by changes in
vegetative structure (Blair and Launer 1997, reviewed in Miller et al. 2020). Butterfly
species richness and diversity were lower in recreational areas as compared with

biological reserves where recreation was prohibited (Blair and Launer 1997). Other

49



general anthropogenic impacts to insect populations can result from light pollution.
ALAN strongly reduced moth caterpillar abundance compared with unlit sites, affected
caterpillar development, and disrupted the feeding behavior of nocturnal caterpillars
(Boyes et al. 2021).

3.6.5. Impacts on habitat and vegetation communities

Recreation can impact wildlife habitat by altering soil characteristics, water quality, and
vegetative communities (Cole 1995, Barros and Pickering 2017, reviewed in Miller et al.
2020). Direct impacts to habitat and vegetation from trail use include through a loss of
vegetative cover (Cole 1995, Barros and Pickering 2017), a decrease in vegetation
biomass, or damage to tree and shrub seedlings (Sun and Liddle 1993). Recreational
trails can function as corridors that facilitate the spread of non-native plant species into
wildlands (Underwood et al. 2004, Wells et al. 2012, Liedtke et al. 2020). Trailheads, in
particular, have been found to harbor high diversity and abundance of non-native plants
within the seedbank and may function as a source point for invasions into protected
areas (Wells et al. 2012). Additional indirect effects of recreation on vegetation
community can occur when humans facilitate the spread of pathogens. The exotic
pathogen, Phytophthora ramorum, for example, which is the cause of Sudden Oak
Death, is likely spread by humans both within already infected areas and to novel

locations (Cushman and Meentemeyer 2008).

3.6.6. Impacts of domestic dogs

The presence of pets and companion animals in open space and other protected areas
may also cause direct and indirect impacts to wildlife species (Reilly et al. 2017). The
effects of domestic dogs (Canis lupus familiaris) on wildlife have been reviewed
extensively and disturbances to wildlife from domestic dogs and dog-walking are well
documented (Banks and Bryant 2007, Steven et al. 2011, Hennings 2016, Reilly et al.
2017). Dogs are a domesticated subspecies of wolf and their presence and scent
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(which remains after dogs are gone) repels many wildlife species and incites
antipredator responses (Epple et al. 1993).

A review by Hennings (2016, 2017) on the effects of dogs concludes that (1) people
with dogs on leash, and even more so off-leash, are more alarming and detrimental to
wildlife than any non-motorized recreational user group without dogs and that (2) people
with dogs substantially increase the amount of wildlife habitat affected. The effects of
dogs may be long-lasting and linger after the dog is gone, because the scent of dogs
repels wildlife (Epple et al. 1993). It may be, too, that wildlife do not habituate to dogs
(particularly off-leash dogs) because wildlife perceive dogs as predators, and because
their behavior can be unpredictable (Banks and Bryant 2007, Weston and Stankowich
2014, Hennings 2016, Gomez-Serrano 2021).

People with dogs may represent the highest disturbance type of recreation for birds
(Miller et al. 2020, Gomez-Serrano 2021). Dog walking in woodlands lead to a 35%
reduction in bird diversity and 41% reduction in abundance, not just in areas where dog
walking was common, but also where it was prohibited (Banks and Bryant 2007).
Moreover, this study found no evidence of habituation even with leashed dogs and even
where dog-walking was frequent; the disturbance was much weaker for people than
dogs (Banks and Bryant 2007). Studies in California and Colorado showed that bobcats
avoided areas where dogs were present, both in terms of spatial displacement (George
and Crooks 2006, Lenth et al. 2008, Reed and Merenlender 2011) and temporal
displacement in which bobcats switched to nighttime for most activities (George and
Crooks 2006). In Colorado, mule deer showed reduced activity within 66 meters of trails
where dogs were prohibited (i.e., response to people only), but within 100 meters of
trails where dogs were allowed (Miller et al. 2001). Similar effects were also found for
small mammals, including squirrels, rabbits, chipmunks, mice, prairie dogs (Bekoff and
Ickes 1999, Lenth et al. 2008), and marmots (Griffin et al. 2007).
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3.7 Habituation of wildlife to human disturbance

First described in the field of neuroscience, habituation is a concept that should be
considered relative to potential impacts of the visiting public on wildlife. As applied to
wildlife ecology, habituation has been defined as “a decrease in the strength of a
response after repeated presentations of a stimulus that elicits that response” (Mazur
2006). As such, habituation typically is viewed as a negative consequence of human
interactions with wildlife due to the likely consequential reduction of population fithess

arising from, for example, reduced danger flight response (Higham and Shelton 2011).

Habituation would not be expected to result from all stimuli or impacts. For example,
habituation to the presence or activity of dogs is highly limited (Hennings 2017, Gomez-
Serrano 2021). This limitation is likely related to the unpredictable, erratic behavior and
movements of domestic dogs, which influences three key factors wildlife use to judge
the threat of predation: predictability, proximity, and speed (Glover et al. 2011, Weston
and Stankowich 2014). Similarly, there is less likelihood of habituation to public use of
trails because of the unpredictable and always changing noise levels and quality (e.g.,
different voices), smells, movements, and vibrations (e.qg., different weights of

individuals or groups at different times of day).

Habituation, were it to occur, would be very difficult to study. First, given that habituation
is experienced at the neural and physiological levels, this results in a poor fit between
observable animal behavior and internal state (Ellenberg et al., 2006). In other words,
the apparent tolerance of some wildlife species to human presence does not
necessarily mean that these wild animals are not being impacted (Higham and Shelton
2011). Further, there is evidence from wildlife studies that propensity toward habituation
varies not only by species but by sex, breeding status, and even individual temperament
(Papouchis et al. 2001, Martin and Reale 2008), Papouchis et al. 2001, GOmez-Serrano
2021).
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Bejder et al. (2009) explain that what may seem like wildlife tolerance of human stimuli

may, in fact, arise from various factors including:

(1) Displacement: e.g., less tolerant individual animals may be displaced,
resulting in a bias towards more tolerant animals that remain at a given site.
(2) Physiology: e.g., reduced responsiveness to human stimuli due to
physiological impairment.

(3) Ecology: e.g., lack of suitable adjacent habitat to which animals may

otherwise relocate.

In other situations, exposure to human activity can cause animals to shift temporal
activity patterns (e.g., Frid and Dill 2002). In all of these cases, there is actually a
negative impact from human presence but the result may appear to be tolerance or
habituation.

Species that are more likely to habituate to recreation-related disturbances are often
habitat generalists, and some studies have documented habitat generalists moving into
a disturbed area while habitat specialists become displaced (e.g., Ballenger and Ortega
2001, Rolando et al. 2013). Some habitat generalist species, such as crows and ravens,
may also represent additional predation pressure on the resident community. Predator,
meso-predator, and prey species can also be differentially affected by recreation and
these dynamics can lead to altered wildlife community composition (Miller et al. 2020).
On the Dana Point Preserve, habituation, if it occurs at all in wildlife, may be most

expected in some species as foxes and raccoons, predators to PPM.

3.8  Experimental design for assessing public use effects

Designing an experiment to study the impact of public access to the trail at the Preserve
on the sensitive species at the Preserve faces numerous complications and challenges,

including:
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. Masked effects: Many wildlife species may exhibit apparent tolerance to human
disturbance, which may mask or mitigate long-term effects of disturbance
(Nisbet, 2000, Baudains and Lloyd 2007, Jimenez et al. 2013, Geffroy et al.

2015). See the previous discussion regarding habituation.

Internal vs. external response: The effect is likely to be mediated through a
physiological reaction and related consequences. The monitoring of physiological
responses is very invasive and involves a study design of trapping mice which
itself would illicit a physiological response that could not be disentangled from the

response to public presence, not to mention the lag time (see next point).

. Time between public presence and wildlife response: There may be lag in
response, thereby further disconnecting the cause from the effect. In some
cases, the impacts may be direct and obvious (e.g., vegetation or burrows
trampled when by public, birds scared from nests), but many potential effects
would extend beyond the time of impact (e.g., stress from public access, that

may then manifest in weight loss, abortion, lower reproduction rates, etc.).

. Cumulative effects: There could be several to many potential stressors which are
additive towards a threshold of consequence. There are no doubt other stressors
and impacts from natural, introduced, or anthropogenic causes (see previous

sections). Disentangling those individual effects—particularly as they may not be

apparent and would vary over time—is not feasible.

. Variation in effects: As previously discussed, the effects from public presence are
reasonably not expected to be the same for all individuals (e.g., of PPM) and
may additionally vary by sex, time of day, season (i.e., either weather-related or

related to life-cycle stage such as breeding season).

54



6. No treatment option: Determining effects from certain conditions is often
investigated as a set of “treatments” for those conditions—typically ranging from
control (no treatment) to putatively below-threshold treatments, to above-
threshold treatments. If public presence is considered a “treatment” for which we
seek a measurable response, we are limited in imposing any treatments or
conditions that would potentially cause harm or “take”. This undermines the

efficacy of this approach.

7. Small size of the Preserve: Any design that involves contrasting different public
use scenarios is limited by the small size of the Preserve. Further, other factors
(e.g., vegetation status, microclimate, perhaps distance from parking lot or other
disturbances) would need to be controlled for or similar for all the public use
scenarios—requiring a much larger area than available. That is, the
preponderance of confounding effects would undermine any such approach.

8. Absence of “control” area or plot(s): More than 56% of the Preserve is within 50
meters of the trail and 90% is within 100 meters of the trail. With potential
impacts from public presence within those zones, there is little opportunity to
establish a “control” or unimpacted area during public access. Further, areas
outside of those zones would need to be comparable in habitat quality and
known PPM use to be used as control areas. Based on data collected to date on

patterns of PPM distribution, there would be no satisfactory control area.

The most direct measurements of PPM presence and impacts on presence from trail
use comes from live-trapping data of PPM (less inference than from track-tube
monitoring) and from lengthy periods when public was not present as compared to
lengthy periods when the public was present. Those data are presented in Table 3.
Data collected from before the trail was open to the public probably cannot be
reproduced except possibly after very long periods of trail closure. However, other
conditions have changed since then as well. These data, although superficially
seeming to be the most “black and white” depiction of effects, still are affected by

confounding conditions (e.g., changes in site conditions due to management impacts
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complete information.

on vegetation, weather, other stressors) and cannot serve on their own to provide

Movement
Vocalisation
Parental Care

Mating
I Acute

Figure 10. The interim population consequences of disturbance framework (excerpt
from King et al. 2015). Circled letters identify transfer functions describing the
relationship between the variables at either end of the arrow. Dotted lines indicate
transfer functions that have been parameterized using expert elicitation.
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Acknowledging the limitations and challenges of experimental design imposed by a
small, limited site; a focal species that is endangered; a focal species that is cryptic
given its largely under-ground presence; and a history of public access that potentially
affects most of the Preserve; we nevertheless sought monitoring guidance from the
scientific literature that may be applicable and useful for the context of PPM and the
Dana Point Preserve. The authors of a study of potential public trail use impacts on
wildlife that was undertaken recently in northern California provide some key elements

for monitoring that may be more feasible to implement (Dertien et al. 2018). Their
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recommendations for monitoring to assess future changes in recreation and wildlife

include the following:

1.

Implement long-term monitoring: A long time series of data is needed to
document whether wildlife detections, habitat use, or species richness are
changing in correlation with increasing or decreasing human recreation and to

inform adaptive management decisions.

Complete trail maps: The full spatial footprint of human recreation activity on the
landscape is essential. For the Dana Point Preserve, this is well described by the
current footprint of the trail, but additional data are provided by known instances

of trespass (off-trail public use).

Monitor human recreation patterns: To assess impacts on wildlife, the potential
stressor (human presence/activity) must be documented and measured to the
greatest extent practical. In the case of the 2018 study, the authors employed
camera traps as well as any other available information. They further recommend
the use of on-the-ground technicians directly observing human recreation activity,
social surveys of visitors, or expert opinion surveys of land managers who can
provide valuable information to guide future management decisions. For the
Dana Point Preserve, even more quantitative information on public use is
available through the use of counters at the trail entrances. Additional information
is available from staff who are frequently onsite and who document compliance

with trail rules and incidents of trespass.

Compare recreation activities: Types of permitted human recreation activities
often vary among parks and open spaces, and these different activities may have
variable effects on target wildlife species. Relatively few studies to date have
directly compared the effects of different activities at the same time, in the same
place, and on the same target species (e.g., Taylor and Knight 2003). While this
is a reasonable approach to parsing effects from different activities, it is probably
not applicable or valuable in relation to studying public use impacts at Dana
Point. The types of activities allowed are well defined and have a relatively
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narrow range (i.e., no bicycles, horses or other recreation conveyances are
allowed nor are dogs). Further, within the range of allowed uses, these could not
be reasonably divided for an experimental purpose (e.g., only walking allowed on
some days, only running on another, etc.). This recommended element for
studying public use of preserves/parks and impacts on the public is more
applicable to large recreational areas with various kinds of allowed recreation,
and the ability to compare different uses. Further, such a study would have
guestionable application because if there were demonstrated differences in
impacts from these recreational activities, it would not likely be enforceable to
selectively prohibit those (e.g., no running only walking; or no walking only

running).

5. Include reference conditions: It is important to include a reference condition or
treatment in a study design to establish a baseline to detect potential effects of
human recreation activity. For a study of the effects of recreation in general, a
reference condition would be protected lands with no public access. For a study
of the effects of dog management policy, a reference condition would be
protected lands that do not permit dogs (Dertien et al. 2018). In the case of Dana
Point, there are no off-site reference conditions due to the limited extant range of
PPM and the different conditions at Camp Pendleton. Further, baseline
conditions are limited to the data that were collected prior to the initiation of

public use of the trail.

In summary, it is infeasible to design a study that would not impact and further endanger
PPM, would control for all other variables, and would allow the detection of a direct
cause-effect relationship between public use and impacts on PPM. However, specific
types of monitoring and data collection can be informative towards detecting patterns
and trends and these are largely already in place (see Section 5.3). Conducting such
monitoring over a long period of time is essential towards providing an opportunity to
account for other co-variates including weather and vegetation management, and other

potential stressors.
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4. Discussion on public use and impacts

At the population level, the Dana Point PPM population has been managed since 2005
to minimize the risk of extirpation. The Preserve is managed by dedicated and
professional preserve management staff with input from scientists who are conducting
research on this species as well as regulatory personnel for guidance in risk
management. With such information and guidance, and using available financial
resources (primarily the endowment established for the Preserve in 2005, and including
the recent additional resources resulting from the agreement with Camp Pendleton),
CNLM staff have focused on managing the vegetation for best effect, monitoring
vegetative response and wildlife (PPM and gnatcatcher; other species informally), and

managing public access.

For much of the period from 2009—when the trail on the Preserve was first opened to
the public—until the COVID-related closure in 2020, the trail generally was open to the
public seven days per week, 7:00 a.m. to sunset. However, there was no underlying
research or principles that supported this amount of public access in relation to the need
to protect the sensitive onsite natural resources. Indeed, if the only goal pertaining to
the Preserve was to protect the Pacific pocket mouse, the most protective strategy
would be to prohibit public access. The Preserve is an exceedingly small area of
habitat, only 29 acres, and is surrounded by development that destroyed much of the
original similar habitat.

As described above, natural resource impacts from public access may include trampling
the burrows of Pacific pocket mouse; damaging plants that serve as food sources,
nesting locations, shelter, and protection for wildlife; harassment of wildlife including
impacts on reproduction; and interference with wildlife foraging, nesting, and predator
avoidance. Although some prohibited activities can be reduced by constant monitoring,
it is not feasible to completely eliminate such behaviors or the impacts of allowed public

access, without limiting the amount and timing of public access.
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In addition to public access to the trail, there are a number of other potential human
impacts on the Preserve that cannot be avoided. These uses include first responders,
management and monitoring by CNLM, and, to some extent, research activities on the
resident species and habitat. This recognition of all human uses—including those that
are and are not allowed—is significant because the potential for impacts from all of
those uses are cumulative, and potentially additive and interactive.

As described above in Section 3.2, public use of the Preserve has been increasing
every year, as reflected in trail use counter data. Average per-day use doubled over a
seven-year period (2011-2017) and data from early 2020 indicated that these rates
were continuing to increase. Further, plans for a hotel adjacent to the Preserve could
result in additional visitation, and associated impacts related to development (e.g., the

use of rodenticide, artificial lighting, noise, vibration, and disease/virus transmission).

Impacts from public visitation are also related to the time of year and time of day of
public use. Public presence on site during low-light conditions (early morning and late
afternoon) have the potential for greater impacts because, as discussed above, PPM
are nocturnal and tend to be more active at night and during periods of low light. Certain
times of year (for example, corresponding with reproductive activity of certain species),

may also be indicative of the potential for greater impact from the visiting public.

The trail use data in 2021-2023 provide some insight into average daily use during
periods where different hours and days of operation are used. The data indicate that a
reduction in number of days per week and hours per day that the trail is open to the
public resulted in a decrease in average daily visitors onsite, as compared to a schedule
of seven days per week, 7 a.m. to sunset. CNLM would expect this type of schedule to
similarly result in a decrease in the average weekly and annual number of visitors, as
compared to a schedule of seven days per week, 7 a.m. to sunset. Although those data
indicate that potential visitors do not simply funnel into a shorter time period if the trail is
open fewer hours than seven days per week, 7 a.m. to sunset, the average daily

visitation rates during a three days per week schedule of eight hours per day remain
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higher than the average per-day visitation rates in 2011. While a schedule of public
access for three days per week, eight hours per day—has been shown to reduce
number of visitors and thus likely impact, data also show that reduced access during
those days and hours still allows public use of the trail at a rate similar to or greater than

that in 2009 when the trail was first opened to the public.

In considering appropriate means of reducing the impacts from public use of the
Preserve, the potential for habituation of wildlife species was researched and
considered (i.e., whether a regular and daily schedule of public use would cause fewer
impacts to the species than some daily closures). The scientific literature is far from
comprehensive on this topic and none of it is based specifically on gnatcatcher or
Pacific pocket mouse. However, in both theory and in the case studies that were
reviewed, there is little evidence to suggest that there would be habituation to public
presence, or that the habituation, if attained, would not cause impacts to the species.
Regarding the latter, habituation would not likely cancel the public effect, but, at most,
reduce it. Further, habituation could be maladaptive. But most importantly, there is no
reason to assume that the public presence is perceived as “one stimulus” to which any
species could become habituated. The public presence is a constellation of stimuli—
sights, sounds, smells, vibrations, and movements—that change over the course of the
day and between days. Further, there is evidence that males and females may
habituate differently, if at all. Together, there was no indication that habituation was
likely or would be beneficial. As such, the value of relief from such stimuli by designating
some days as having no public hours for visitation, remained as a consideration with
much merit. Furthermore, this approach would allow for more influence on the degree of

public visitation than could be afforded simply by reducing the number of hours per day.

In summary, information on increasing use of the Preserve by the public, combined with
the increasing evidence of negative impacts from human use on the natural resources
including the listed species onsite, as well as the extreme vulnerability of the Pacific
pocket mouse, strongly indicate a need for adaptive management that minimizes the

impact of public access on the species on the Preserve. For nature preserves with
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public access, there are limited options for adaptive management to address these

impacts, namely:

e Controlling types of activities allowed (assuming some have the potential to
cause more impacts to the species than others)
e Managing or changing the spatial footprint of recreational trails; and

e Controlling the number and schedule of visitors (Dertien et al. 2018)

At the Dana Point Preserve, the first option is already employed, and monitored as
much as possible. The second option is not feasible as there is not a location for the
trail within the Preserve that would have a lesser impact. The management tool that is
most well-suited to address these challenges is to control the number and schedule of
visitors to the Preserve, by adjusting the number of days and number of hours that the

trail is open for public access.

5. Proposed public access, rationale, adaptive management, and alternatives

5.1 Proposed public access schedule

The purpose of the proposed public access schedule is to provide appropriate public
access to the trail on the Dana Point Preserve while protecting the rare and sensitive
(and, in the case of two species, endangered or threatened) species on the Preserve. It
is acknowledged that these two objectives are conflicting (e.g., Anderson et al. 2023).
As such, the proposed public access schedule and related activities are intended to
provide a reasonable compromise informed by scientific studies and current species
and site conditions, and that takes into consideration the trajectory of increasing public
use of the trail and additional threats to the species. As USFWS and CDFW noted in
comments on an earlier version of a similar plan, “[it is critical] to conserve the
remaining genetic variation within the Dana Point population by maximizing the size of
this population”, which likely requires limitations on the amount and intensity of public

access to the Preserve.
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Based on the scientific literature, CNLM’s experience and expertise, as well as

discussions with interested parties (e.g., Wildlife Agencies, California Coastal

Commission, the City of Dana Point, visiting public and researchers), the proposed

public access schedule is as follows:

Days of the week the trail will be open:
Tuesday, Thursday, Saturday, and Sunday

The hours the trail will be open will reflect general daylight conditions and be
adjusted for two seasons: summer and winter.
Summer hours: 8:00 a.m. to 6:00 p.m. Memorial Day weekend (the last
Monday of May) to Labor Day weekend (the first Monday of September)
Winter hours: 8:00 a.m. to 4:00 p.m. (the first Tuesday of September to
the Friday of Memorial Day weekend)

Hours of public access commence at the time indicated (8:00 a.m.) with the
gates being open at that time. Public access ends (i.e., the public should be off

the Preserve) at the time indicated, by season (i.e., 4:00 p.m. or 6:00 p.m.).

Exceptions and variation on proposed schedule:

Dedication of public hours for special uses: Two afternoons (the first and third
Tuesday) per month, will be reserved for special uses that serve the purposes of
environmental justice, focused educational events, research, or other public
interest as overseen by CNLM staff. The trail may be closed to other members of

the public for these events.

Necessary closures: For weather events that affect trail condition and sensitivity,
wildlife emergency closures (e.g., nests or PPM burrow(s) adjacent to trail or
overlooks), emergency personnel access (e.g., rescue or recovery events, fire

threats, health concerns, etc.) and occasional management requirements (e.g.,
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fence and trail repairs or installation, vegetation or habitat enhancement or
maintenance, etc.). Following guidance from CNLM'’s past practices, the trail may
be closed for up to 72 hours following rain events for public safety and trail
sustainability, which has been the status quo for CNLM’s management of the trail
since the trail was initially opened to controlled public access in 2009.
Management and maintenance activities (e.g., habitat maintenance, fence and
trail repairs) also dictate the need for temporary trail closures (e.g., hours or
days) as required to maintain public safety, the long-term sustainability of the
trail, and the protection of the Preserve—which in turn will maintain or increase
the public enjoyment of the trail. When possible, prior notification of closures will

be posted for the public onsite and on CNLM'’s website.

5.2 Considerations and rationale

. Control of amount and timing of public access and related impacts: Controlling
public access based on a schedule of four days per week should allow some
moderation and overall reduction in visitation (acknowledging that four days will
increase annual visitation compared to visitation rates from 2021-2022). This is
supported, at least in part, by the public visitation levels under the schedule of
three days per week that was in effect from June 2021 to November 2022, which
suggested that controlling the number of days and hours of access may result in

reduced public visitation.

Further information towards appropriately controlling public access on the
Preserve was sought from a query of public access to other preserves and parks
in southern California. A number of publicly accessible conserved lands in
Southern California only allow controlled public access through a reservation
system (e.g., Arroyo Hondo Preserve, Bolsa Chica Ecological Reserve, Seal
Beach National Wildlife Refuge, Carpinteria Salt Marsh Reserve), scheduled
volunteer and educational events (e.g., Starr Ranch Sanctuary, Irvine Ranch

Open Space), or docent-led hikes (e.g., Ballona Wetlands Ecological Reserve,
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Jack and Laura Dangermond Preserve, Wren’s View Preserve, and Trabuco
Rose Preserve). Examples of how public access to these protected lands may be
prohibited due to temporal or seasonal risk to public safety or temporary,
seasonal, or situational risk to the sensitive biological species, are found
throughout the state and within the Coastal Zone. Various recreational
opportunities, such as hiking trails and campgrounds, may be closed temporarily
or seasonally to protect the integrity of the public facilities (e.g., Palos Verdes
Nature Preserve) or reduce the risk of exposing the public to unsafe trail
conditions (e.g., Laguna Coast Wilderness Park, Aliso and Wood Canyons
Wilderness Park), hazardous weather or environmental exposure (e.g., Malibu
Creek State Park, Hollister Ranch Preserve, Huntington Beach, Cabrillo State
Beach), or wildfire (e.g., Tumey Hills, Cleveland National Forest). As of February
2023, 16 of the reviewed protected lands have implemented partial or complete
closure of publicly accessible trails and campgrounds due to the impacts of the
January 2023 storms and are expected to remain closed until maintenance
activities are completed. Many conserved lands, such as the Laguna Coast
Wilderness Park restrict public access “when necessary to minimize impacts to
sensitive habitat, to prevent user conflicts with wildlife” (Laguna Coast
Wilderness Park Resource Management Plan, 1998). Cleveland National Forest
and Pinnacles National Park implement seasonal restrictions on recreational
activities on cliffs that support sensitive nesting raptors. Multiple conserved lands
managed by the City of Malibu and the Palos Verdes Peninsula Land
Conservancy temporarily close portions of public hiking trails to minimize impacts
to nesting birds, such as the federally endangered California least tern (Sterna
antillarum browni) or the coastal California gnatcatcher. Orange County Parks
close sections of their trails during the riparian bird (i.e., to protect the federally
and state-listed least Bell's vireo) breeding season (March 15-September 15) per
Orange County Ord Sec 2-5-46(a) that allows the County to close recreational
areas in the interest of protecting public convenience, public safety, or for
protection of natural and cultural resources. Similarly, officials of the City of Lake

Elsinore and Riverside County announced on February 2, 2023 that Walker
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Canyon will be closed to public access for the duration of the 2023 wildflower
bloom season to protect the habitat from environmental damage as seen in 2019
when tens of thousands of visitors arrived to view the “super bloom”. Instead of
opening Walker Canyon to visitors, the County of Riverside has installed a live-
stream camera to allow the public to view the 2023 bloom (http://www.lake-

elsinore.org/Home/Components/News/News/3754/26).

Other means of controlling public access were considered for the Dana Point
Preserve trail, including restriction of access during critical breeding seasons,
limiting the density of visitors on site, and limiting the total number of daily
visitors. The first consideration of biologically sensitive seasonal closures, while
meaningful and most likely to be best connected with reduction of impacts, was
ultimately abandoned as being unacceptable given the large amount of time per
year that would necessitate trail closures. Given that PPM could be active above
ground much of the year and coastal California gnatcatchers nest February
through September, a public access schedule based on species sensitivity would

result in closure much of the year.

Limiting the number of visitors or density control by only allowing access through
docent/volunteer led hikes or a reservation system (as implemented on OCTA
Preserves and the Irvine Ranch Conservancy, for example) was also considered

impractical and unacceptable.

Another means of reducing and controlling public access is through imposition of
access fees (e.g., day use fees at most County and State parks). However, fees
can be exclusionary and would likely make the trail inaccessible to some
communities, thus was not further considered as a public visitation control

method for the Dana Point Preserve.

Days of week: Reflecting observed visitor use and visitor preferences expressed
to staff (K. Merrill pers. comm.), data obtained from an informal survey of
preferred days and times of trail use (unpublished CNLM data), and input from
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California Coastal Commission staff, weekend days were included in the public
access schedule. Also considered was overlap with the City’s Nature Interpretive
Center public hours, currently closed on Mondays and some holidays (K. Merrill
pers. comm., website queried 2/23/2023
https://www.danapoint.org/department/general-services/parks/natural-

resources/dana-point-headlands-conservation-area/nature-interpretive-center).

Hours per day: The proposed hours per day were determined to avoid low-light
times of day when PPM is most sensitive and may be above ground or in a more
alert state underground (see Section 3.6.2). Also considered was the importance
of consistent public hours rather than varying from day to day based on cloud
cover or sunrise or sunset conditions. Determination of public access based on
those constantly changing hours have been noted to cause confusion and
frustration in the visiting public, as well as constant public management and
posting of information by Preserve staff. In addition, data collected by staff show
increasing incidents of trespass after sunset (Figure 5). This is a crucial time
when the public should not be on the Preserve, including the trail, to avoid
harassment or harm to PPM that are active above ground at that time (see
Section 3.6.2). The most effective way to control public access and prevent

trespass after sunset has been to move the closing time further from sunset.

. Seasonal differences (winter and summer hours): As a compromise between
constant daily hours throughout the year, affording maximum predictability for the
visiting public, as well as allowing longer visitation hours when daylight hours
were longer, CNLM is proposing two seasons with different public access hours:
summer and winter. The dates (coincident with Memorial Day and Labor Day)
were selected as these are commonly considered the unofficial start and end
dates of summer and winter in state, regional, and local parks and thus may be
more familiar for the public. Many public parks similarly employ different hours of

opening during different seasons.
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Seasonal hours were informed by actual sunrise and sunset conditions for Dana
Point (timeanddate.com). In summer, the latest sunrise time is approximately
6:27 a.m. and the earliest sunset time is at approximately 7:10 p.m. In winter, the
latest sunrise time is approximately 7:13 a.m. and earliest sunset time is
approximately 4:42 p.m. Those statistics represent the longest periods of daylight
during those two seasons. Some buffer between these times is important to
avoid, as much as possible, low-light periods. During the winter schedule—which
is the greater part of the year (approximately eight months)—this only provides a

buffer of approximately 45 minutes for some days.

. Alternate public access locations nearby: Given that there is no direct access to
the water or the beach from CNLM’s Dana Point Preserve trail, the proposed
access schedule will not impact the ability of the public to access the water or the
beach. Additionally, trail users are still able to use an interconnecting network of
City trails during the times that the Preserve trail is closed. The Preserve trail
provides coastal views, which can also be enjoyed by the public from other
locations within City parks that do not sustain sensitive populations of
endangered and threatened species. When the Preserve trail is closed, the
public can experience such coastal outlooks at the adjacent Hilltop, Harbor Point,
and Strands Conservation Parks, especially for sunset as seen at the City’s
Harbor Point (Figure 11). Further, there is no direct access from the network of
City trails to the ocean/beach east of the Dana Point Preserve, regardless of
whether the Dana Point Preserve trail is open. Rather, the public can use the
City’s pedestrian/bicycle trail to either connect with trails that lead to the beach or
with trails that lead to the street that can then be followed to the beach. The
closure at certain times of the Dana Point Preserve Trail does not affect the
public’s ability to get access to the coast or beach nor does it disrupt connectivity
to the city-owned trails at Strands, Hilltop or Harbor Point or to the Dana Point
Harbor (Figure 12). To access CNLM’s coastline (a pebble beach at the bottom

of the Preserve’s cliffs), the public may do so at low tide, entering from the north
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https://www.timeanddate.com/sun/@7173278?month=4&year=2023

at Strands Beach or from the south via the Ocean Institute. There is never

access to this pebble beach from the trail at the Preserve.

According to the City of Dana Point’s website, the City has over 28 parks within

city limits for recreation, coastal access, exercise, and nature appreciation. Most

of these parks have trails and/or coastal views including, but not limited to, Bluff

Top (near the Dana Point Preserve), Hilltop, Harbor Point, Chloe Luke Overlook,
Crystal Cove Park (“*Ocean Knoll”), and Dana Point Harbor (Table 7).

Table 7. Public open space and trail access opportunities within the City of Dana Point.

Ownership/ Land Coastal
Open Space Name Manager Size (acres) Trail Length (miles) View

Bluff Top Trall City of Dana Point 0.2 Yes
Chloe Luke Overlook | City of Dana Point 0.4 n/a Yes
Crystal Cove Park

(aka Ocean Knoll) City of Dana Point 1.6 n/a Yes
Dana Cove Park Orange County 5.4 n/a Yes
Dana Point Harbor

Park Orange County 5.9 2 Yes

California Department
of Parks and

Doheny State Beach | Recreation 76 7 Yes
Harbor Point City of Dana Point 9.3 0.3 Yes
Hilltop City of Dana Point 11.7 0.7 Yes
Heritage City of Dana Point 16.1 1 Yes
Lantern Bay Orange County 15 1 Yes
Louise Leydon City of Dana Point 0.5 n/a Yes
Palisades Gazebo

Park City of Dana Point 0.7 n/a Yes
Pines Park City of Dana Point 4.7 n/a Yes
Salt Creek Beach

County Park Orange County 45 1.2 Yes
Sea Terrace Park City of Dana Point 27 Connector trail No
Sea View Park City of Dana Point 0.47 0.4 Yes
Strand Vista Park

(South Strands Park) | City of Dana Point 16 1.2 Yes
Sycamore Creek

Trail City of Dana Point n/a 0.5 No

Total 236 16
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Figure 11. View from Harbor Point Conservation Park. Photo taken by CNLM Ranger
James Ligoretti, 2022.

Expanding outside of the city limits, in Orange County, within 10 miles of the
Dana Point Preserve, there are at least 42 other open spaces located in the
California Coastal Zone that provide over 20,000 acres of public access with
hiking and recreational opportunities along an estimated 174 miles of trails, boast
scenic ocean views, and/or provide beach access, including the Marblehead
(“Sea Summit”) Preserve in San Clemente, managed by CNLM (Appendix B).
Approximately 3 miles east of the Dana Point Preserve, Doheny State Beach
transitions into the Capistrano Beach Park, a 55-acre public beach with over 4
miles of beach trails. Approximately 3 miles northwest of the Preserve lies Aliso
Creek County Beach, a 64-acre beach that provides multiple amenities, such as
a playground, parking lot, and opportunities for recreational water sports, in

addition to beach access, scenic views, and tidepools. One mile inland, the Aliso
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and Wood Canyons Wilderness Park, a 4,500-acre park, provides multiple
opportunities for recreational activities and exposure to native coastal habitat,
through its 50 miles of multi-use trails, scenic views of the ocean, picnic areas,
and visitor center. All of these Orange County locations provide immense
opportunities for varied recreational activities, outreach and education
opportunities, exposure to native coastal habitats, or beach access.

. Special events: Special events offer a valuable opportunity to provide access to a
variety of groups, and community organizations but also may cause a
congregation of individuals and increase visitation—either of which could result in
concerning conditions for the natural resources onsite or decrease the Preserve
experience for individual visitors. As such, CNLM proposes to use a modest
amount of public access hours dedicated to special events such as educational
tours on the first and third Tuesday of each month from 12:00 p.m. to 4:00 p.m.
(see Section 5.1, Proposed public access schedule). On these days and times
the trail will be closed to general public access but open to group tours.
Individuals and groups will be able to sign up for tours in advance by contacting
CNLM staff. If no groups or individuals have signed up for a tour, the trail will
revert to being open to the general public access. These tours will be led by
CNLM staff or CNLM volunteers and will be education-focused (see Section
5.3.9). Large, organized groups will be prohibited on the trail outside of these
hours as the impact on public access would be substantial.
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Figure 12. Dana Point Trail Map from the City of Dana Point. (Downloaded from
City’s Natural Resources website, 13 February 2023.
https://www.danapoint.org/department/general-services/parks/natural-
resources/dana-point-headlands-conservation-area/trail-system.

5.3  Adaptive management of public access
Information presented in this 2023 Plan represents relevant data, experience, and
scientific knowledge to date. To continue to ensure that the most appropriate balance is
achieved between controlled public access of the Preserve and protection of the
sensitive natural resources onsite, there will be ongoing collection of data, review of
scientific literature, and acquisition of experience, with well-considered application to the

management of the Preserve.
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5.3.1. Monitoring of amount of public access

To monitor public visitation, infrared pedestrian trail counters placed near both the
Scenic and Selva gates will be maintained (batteries replaced, wire connections
secured, corroded parts replaced, etc.), and data collected and analyzed (using the
online TRAFx portal, trafx.net, or a CNLM created database) on a quarterly schedule if
not monthly. Placement and location of the trail counters will need to be revisited
annually to improve utility and the quality of data collected. Staff and volunteers will note
in weekly reports unusual or extreme visitation during their patrol shifts, biological
monitoring, and management tasks. From this, average daily visitation rates and annual

visitation rates can be interpreted and inform management.

5.3.2. Monitoring of public behavior

Similar to monitoring the amount of public access, monitoring public visitation behavior
(compliance, incidents, impacts, resources used) will take a multi-faceted approach:
CNLM staff will continue to use trail counters, trail cameras, and on-the-ground
observations to report (e.g., dogs or other pets on the trail), document, and analyze
visitation behavior. CNLM staff will continue to be onsite to patrol the trail and provide
educational material to the visiting public, enforce trail rules, and report onsite
conditions. This information will influence CNLM’s updates to signage, rules, education

material, and management.

5.3.3. Monitoring of habitat quality

As a potential correlate to gnatcatcher and PPM population size, CNLM will continue to
monitor the vegetative cover (composition and spatial distribution) of the Preserve
(excluding the cliff areas). Since 2006, monitoring of the coastal sage scrub has been
conducted using twenty permanent point-intercept line transects. Each year a subset of
five of these twenty transects are monitored on a rotating schedule so all twenty are
monitored in a four-year period. More PPM-focused habitat suitability monitoring, similar
to those conducted in 2020 and 2022 (Brehme et al. 2020, CNLM 2022, 2023), will be
conducted every 3-5 years or sooner if a shorter interval is required (e.g., after a fire

event, or extreme drought conditions) and as resources allow. Adjustments or changes

73



to the habitat monitoring schedule or protocol will be evaluated and implemented as
new information is learned through CNLM'’s experience and staff recommendations,
collaboration with other researchers (e.g., USGS, SDZWA and wildlife agencies),

scientific literature and advances in conservation technologies (i.e., remote sensing

technologies).

5.3.4. Monitoring of Pacific pocket mouse site use (i.e., area occupied)

Since 2011, CNLM has used track tubes to monitor PPM using methods developed by
experts in the field and following USFWS survey protocols. Track-tube monitoring will
continue to be conducted annually to provide information on presence/absence, area
occupied, and habitat suitability of PPM on the Dana Point Preserve. As previously
practiced, CNLM will attempt to coordinate annual monitoring activities with the City of
Dana Point to monitor their Hilltop Park adjacent to the Preserve to maximize the data

collected and minimize sampling bias.

5.3.5. Intermittent direct detection of Pacific pocket mouse (live-trapping)

Live trapping of PPM will continue to be used to supplement track-tube monitoring to
provide additional estimates of population size, as well as phenological and
demographic data. This type of monitoring carries risks to both PPM as well as non-
target wildlife and, as such, is used less frequently than track-tube monitoring. During
live-trapping other information can be gathered from supplemental collection/research
such as dietary preferences through fecal analysis of collected scat or genetic
information through ear-snip collections to name a few. CNLM historically has
conducted live trapping every 3-5 years or soon as warranted (e.g., such as in 2019
when limited trapping was conducted to determine the status of PPM reproductive
activity, CNLM 2020) and will likely maintain this schedule in the future.

5.3.6. In situ research
The limitations on direct research onsite regarding public access effects have been
previously described. Factors inherent to the biology and status of the species as well

as the Preserve context and lack of temporal (i.e., “before public visitation”) and spatial
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(reference sites) experimental controls, are some of the limitations. The onsite research
that can be conducted is that of long-term monitoring of PPM, gnatcatcher, and certain
other site conditions (e.g., vegetation). Although those monitoring results would reflect a
composite of all influences, data collected over the long-term may provide patterns that
can be interpreted for management purposes. Over time, improvements in the
technology for remote sensing and monitoring may provide more intimate insights into

PPM status and behavior and allow more direct linkages with other factors.

5.3.7. Ex situ research

The growing body of scientific research on public-wildlife interactions, particularly with
small nocturnal mammals and birds, will continue to provide information towards
understanding the interactions between PPM (and gnatcatchers) and the visiting public
and, as such, how to better avoid and minimize any negative impacts. Some research
being conducted with captive bred mice on stress-mediated relationships between PPM
and certain stimuli could also provide more direct information (D. Shier pers. comm.).
However, captive bred mice may also have different or decreased stress response
because of exposure to more domesticated conditions and exposure to humans. As
such, extrapolation from any studies with captive-bred mice would require careful

consideration.

5.3.8. Summary of information

Adaptive management requires not only the collection of data (or other representations
of conditions and experience) over time, but inspection, analysis, interpretation, and
application. It is anticipated that there will be an annual review of this information to
determine the general status of PPM on the Preserve, amount and nature of public
visitation, and status of other elements of PPM habitat. Relevant scientific literature will
be queried to refresh our awareness. Although this information will be assessed for
management implications, it is acknowledged that there is some tension between the
value or need to change public access hours (increasing or decreasing) and the interest
in collecting information. Frequent adjustments in public access schedule have the

consequence of reducing the ability to see patterns on public use impacts (or lack of)
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PPM over time—that is, it reduces the general experimental frame to detect correlations
or other patterns. Further, frequent changes (or changes in direction) in the public
access schedule can cause confusion and frustration by the public as well as lessen
compliance, leading to drain on staff resources and increased incidence of trespass and

potential impacts.

5.3.9. Outreach and education

As a current practice that CNLM plans to continue to the extent supported with financial
and staff resources, CNLM enhances visitor experience with information provided
directly by staff and indirectly with other media. To the extent feasible CNLM will refresh
educational signs and interpretive panels, brochures, and website info, provide guided
public tours, and increase public awareness of conservation issues through providing
more detailed information to the public regarding literature and the science behind it
related to public impacts on natural resources. Focus will be to enhance CNLM’s current
outreach activities through grants and other funding sources. To extend capacity to
provide such enhanced experience, CNLM will apply for grants or otherwise seek
opportunities to: (1) update existing Dana Point Preserve outreach materials (including
signs, pamphlets, and other media) to be more accessible by those for whom English is
not the first language (i.e., translations) and underrepresented members of the visiting
public and (2) design and develop workshops based on coastal conservation, pollution,
climate change, and best stewardship practices using CNLM’s Dana Point Preserve for
context. If feasible, workshops are expected to foster discussion, utilize multiple
educational tools, and provide interactive activities (e.g., onsite and offsite opportunities
for public engagement). In addition, CNLM will continue to develop partnerships with
outreach and education organizations to increase public outreach across multiple

platforms and engage further with underrepresented communities.

If resources become available, CNLM plans to install a camera on the Preserve that
would allow live-streaming views of the Preserve (similar to what has been implemented
in Walker Canyon, see section above), accessible through the CNLM website. The
camera would serve the dual purpose of research, in addition to outreach, providing

additional data on activity and use at the Preserve. This visual (and potentially auditory)
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platform would provide the public with an additional type of access for a much longer
period than direct visitation hours and be available for a more geographically distant
public, as well as those with limited mobility who may not be able to access the

Preserve trail.

5.3.10. Other potential use and partner relationships

CNLM plans to continue to maintain relationships with CDFW’s Enforcement branch
(i.e., Game Wardens), Orange County Sheriff's Department, and Orange County Fire
Authority regarding protection of the Preserve, emergency use, and training. In addition,
CNLM will maintain and revise the protocol for any proposed research needing access
to the Preserve, including review of research proposals for risks, conservation value,

and opportunity to conduct research elsewhere.

5.3.11. Consistency with the Coastal Act, CDP No. 04-23 and the HDCP

The adaptive management activities, including the hours of operation for the tralil,
proposed in this 2023 Plan are consistent with Master CDP No. 04-23 and the HDCP,
which, along with the Coastal Act, require a balance between public access and
protection of natural resources. As noted in Section 5.1 of the HDCP, “[t]he primary
purposes of the Coastal Act are to protect, maintain, and, where feasible, enhance and
restore the natural and scenic qualities of the coastal zone resources; assure an orderly
and balanced use and conservation of coastal zone resources; maximize public access
consistent with conservation principles and constitutionally protected private property
rights; assure priority for coastal-dependent and coastal-related development; and
encourage state and local cooperation concerning planning and development.” This
Plan proposes to apply conservation principles to ensure that public access is
consistent with protection and maintenance of the natural qualities of the coastal zone

resources.

The Coastal Act requires maximum access, “consistent with . . . the need to protect . . .
natural resource areas from overuse” (CA Public Resources Code section 30210). The
Coastal Act specifically contemplates that public access may not be unlimited, and

requires that public access policies be implemented in a way that “takes into account
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the need to regulate the time, place, and manner of public access” depending on a
number of factors, including “[tlhe capacity of the site to sustain use and at what level of
intensity. . . and the fragility of the natural resources in the area. .. .” (CA Public
Resources Code section 30214). As noted in Section 3.2 above, the intensity of use of
the trail on the Preserve has increased dramatically since the trail was planned and first
opened to the public in 2009, and the fragility of the natural resources has become more
apparent. The HDCP implements these Coastal Act provisions through its policy to
“[rJegulate the time, manner and location of public access to parks and open space
containing sensitive biological resources to maintain and protect those sensitive
resources . . . while honoring the public’s constitutional right of access to navigable
waters.” (HDCP Policy 5.20). Additionally, HDCP Policy 3.11 limits uses within the
Preserve to “passive public recreational facilities such as trails, benches, and
associated safety fencing and interpretive/directional signage provided those uses do
not significantly disrupt habitat values.” Similarly, the City’s Municipal Code sections
regarding lateral public access and bluff top public access require that “in some cases
controls on the time, place and manner of uses may be justified by site characteristics
including sensitive habitat values. . . .” (DMPC section 9.27.030(a)(4)(A)(1), (C)(1) and

(D).

The Conservation Easement for the Preserve fulfills Condition No. 36 of CDP No. 04-
23, which requires dedication of a conservation easement to preserve environmentally
sensitive habitat areas (ESHA). The Conservation Easement implements the intent of
the City and CNLM *“that the natural habitat, aesthetic, landform, ecological and
educational values of the [Preserve] be further protected in perpetuity against any
activities that would detrimentally harm the habitats, sensitive species and natural
landforms on the Property.” The Conservation Easement itself does not describe the
appropriate level of public access to the trail, except to say that such access shall be
“controlled” and “limited to the nature trail and overlook areas. . . .” (Conservation
Easement, section 5.2(d)). The City and CNLM are required by the Conservation
Easement to ensure that public access does not “materially impair or interfere with [the

biological] values and resources” of the Preserve (Conservation Easement section 2.).
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USFWS and CDFW are third party beneficiaries of the Conservation Easement and
have the right to enforce it (Conservation Easement section 10.1.).

Given the small size of the Preserve, the increasing number of visitors on the Preserve
trail, the unavoidable instances of trespass off trail and after sunset, and the sensitivity
of the species at the Preserve, a conservative and adaptive management approach that
takes into account the abundance of information now available on the impacts of
passive recreation is needed. A reduction in the number of hours that the trail is open to
the public should lead to a decrease in the number of people on the trail, which should
result in decreased impact on the species and habitat. Although such reductions and
impacts may be difficult to quantify precisely with currently available information, the
obligations under the entitlements for the Headlands development project and the
NCCP/HCP, as well as the Conservation Easement for the Preserve, require limitations
on public access to minimize further adverse effects on the species and habitat.

The proposed hours for operation of the trail and for associated adaptive management
activities are consistent with the public access program and the conservation program
of the HDCP (see, e.g., Table 4.5.1). The trail will remain in place and open to public
access for controlled access and periods of time intended to limit impact on the
sensitive species. It shall continue to remain accessible to the public year-round, unless
USFWS and CDFW determine that it should be closed for a specific period to protect on
site resources. CNLM, the non-profit organization that owns and manages the Preserve,
is determining hours of daily operation through the proposals in this Plan. The view
overlooks will continue to provide signage, educational material, and other relevant
information that is accessible to the public when the trail is open, during times of least
impact to the species. Public access to areas outside of the trail and overlooks shall
continue to be prohibited and pets will continue to be prohibited in the Preserve. CNLM

will continue its efforts to ensure that visitors adhere to these prohibitions.

This Plan also conforms to the Design Concept outlined in the HDCP (See Section

4.4.B.1). The Preserve is and will remain an area “to permanently preserve the
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significant landform, and conserve, manage, and preserve the existing flora and fauna.
The [Preserve] shall consist of natural open space and be dedicated to the conservation
and enhancement of the existing habitat.” The proposed hours of public access and
associated adaptive management activities will contribute to the conservation,
preservation, and enhancement of the Preserve’s natural resources. This Plan is one
component of the “long-term management programs for the study and maintenance of
the natural resources,” as required by the HDCP, and serves to “[d]efine an appropriate
level of public access along” the trail, as specifically described in the Design Concept for
the Preserve (HDCP Section 4.4.B.1). When the trail is open to visitors, it will serve as a
throughway connection between trails owned and managed by the City in the
Headlands area, as well as other parts of the City of Dana Point. When the trail is
closed, recreational users will still be able to access and use the Headlands trails
owned and managed by the City. Direct access of recreational users to the beaches
and water will not be affected by the Preserve’s trail access schedule since the trail on

the Preserve does not provide access to the beaches or the water.
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Appendix A. Summary of literature pertaining to biological impacts of recreational and anthropogenic disturbances.

Author Taxa or Species Location Objectives Result
Fear (stimulated by predator call playback)
Experimentally manipulated fear in wild songbird | significantly reduced population growth rate through
Song sparrows British populations over 3 breeding seasons by cumulative, compounding adverse effects on
Allen et al. - . . . ; . -
2021 (Melospiza melo- Columbia, broadcasting playbacks of either predator or fecundity and offspring survival. Parents exposed to
dia) Canada nonpredator vocalizations, quantified effects on predator playback produced 53% fewer recruits to
components of population growth. adult breeding population. “Fear” itself was
projected to halve the population size in 5 years.
Camera trap data from park closure period and
Glacier Used a COVID-19 closure within a heavily visited | subsequently re-opening to recreation showed
Anderson et Mammals National national park to examine how “low-impact” consistent negative responses to human recreation
al. 2023 Park, MT, recreational hiking affects the spatiotemporal across most of assemblage of 24 species, with
USA ecology of a diverse mammal community. fewer detections, reduced site use, and decreased
daytime activity after re-opening.
Savannah Greatest impacts on behavior were detected at the
Anze and sparrows Alberta, Influence of anthropogenic noise (industrial noisiest treatment; feeding latency was shortened
Koper 2018 (Passerculus Canada Infrastructure) on anti-predator behavior. compared with control sites, which may expose
sandwichensis) nests to greater predation risk.
Birds in disturbed habitat had significantly higher
Evaluated the physiological stress response concentrations corticosterone metabolites than
Arlettaz et al. Black grouse . : h ) . . . o
. Switzerland (corticosterone levels) after disturbance induced | those in habitats with no/very limited human
2007 (Tetrao tetrix) . . . .
by snow sports. disturbance. Corticosterone did not differ between
habitats with moderate vs. high human disturbance.
. Surveyed non-volant small mammals in a forest Species composition of non-volant small mammals
Baharudin et . e . X X .
al 2022 Small mammals Malaysia preserve unit to inform conservation and was _redl_Jced_ in areas with greater anthropogenic
) management. activity (jogging, hiking and camping).
Experimentally manipulated dog walking at Dog walking in woodlands led to a 35% reduction in
Banks and Birds, multiple . woodland sites adjacent to urban areas and bird diversity and 41% reduction in abundance,
f Australia ; - . : . N
Bryant 2007 species monitored response of multi-species bird both in areas where dog walking is common and
assemblages. where dogs are prohibited.
Lapwings in HDH were bolder in their predator-
avoidance sequence (shorter FIDs, shorter
. Spur-winged Investigated escape behaviors of lapwings in distances fled, and a higher probability of escape
Bar-Ziv et al. ) . . - ;
2022 lapwing (Vanellus Israel open space and human dominated habitats by running vs. flying) towards both human and non-
spinosus) (HDH). human threats; this suggest that HDH impose a

broader behavioral change on lapwings, rather than
just simple habituation.
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Author Taxa or Species Location Objectives Result
A broad range of findings that indicate the potential
severity of this threat to diverse taxa, and recent
Barber et al. . . . A review of impacts of chronic noise exposure studies that document substantial changes in
Multiple species Multiple . . . ; . . .
2010 studies on terrestrial organisms. foraging and anti-predator behavior, reproductive
success, density, and community structure in
response to noise.
Used camera traps to surveys trails before and Overall, results show that the initial years of
Cavernas do . . L - >
after national park opened to tourists to visitation at the park had limited negative impacts
Barcelos et Peruacu . . . X
al 2021 Mammals National investigate effects of trall'gse on mammgl on th.e target mgmmal species, although some
) . species richness, probability of using trails, species were displaced or showed temporal
Park, Brazil S - - ;
activity levels, and daily activity patterns. adjustment.
Barros and Impact of informal trails and off-rail use on plant Vegetation in 90% of valley damaged by visitor use.
Pickering Plant communities | Argentina communities in protected areas of high Informal trails and trampling off-trail can cause
2017 conservation value. landscape-scale damage.
Most studies reviewed interpret data as negative
Literature review to compare and contrast impacts of tourist activities; this review finds that
Bateman and Multiole species Multiole different measures of response to tourist behavioral data (flight responses and time budgets)
Fleming 2017 pie sp P activities (avoidance responses, time budgets, often indicated positive effects; time budget data
and physiological responses). are often ambiguous, while physiological data
tended to show negative responses.
Black-legged . . - . .
Beale and kittiwakes (Rissa Examined the relationship between daily visitor Daily fa|Iu1je raFes for }(lFtlwakes increased slightly
. . . . on days with higher visitor numbers. For murres,
Monaghan tridactyla), Scotland numbers and daily failure rates of nests in two . ?
: . failure rate declined seasonally but was not
2005 common murres species of seabirds. A 2
. significantly correlated with visitor numbers.
(Uria aalge)
Reviewed the conceptual framework for the use Describe how cases of presumed habituation or
. of habituation, sensitization, and tolerance, and sensitization may actually represent differences in
Bejder et al. . . . . S . ’ S )
2009 Multiple species Multiple provide a set of principles for their appropriate the tolerance levels of wildlife to anthropogenic
application in studies of behavioral responses to | activity.
anthropogenic stimuli.
Butterflies were sensitive to recreational
Used field surveys and simulations to examine disturbance and flushed at similar speeds and
Karner blue . response of butterflies to recreation, including distances from recreationists as they would from
Bennett et al. . Indiana, S o . .
butterfly (Lycaeides oviposition rate and host plant choice; tested natural threats, such as predators. Simulation
2013 . . USA . . : S -
melissa samuelis) management strategies to alleviate recreation models indicated that regular disturbance could
impacts. reduce egg laying potential and significantly restrict
host plant choice.
Blair and . California, Butterfly diversity and human land use; Species Species rlchnegs and dlvgrsny Of butterfﬁes peaked
Multiple . at moderately disturbed sites while relative
Launer 1997 USA assemblages along an urban gradient.

abundance decreased from natural to urban areas.
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Author Taxa or Species Location Objectives Result
Greater Sage- Peak male attendance (i.e., abundance) at leks
Blickley et al. Grouse Wyoming, Experimentally tested effects of chronic noise experimentally trea.te.d with anthropogenic noise o
2012 (Centrocercus USA from human activities on sage grouse at leks from natural gas d.””'ng and roads Qegreaseq 29%
urophasianus) ) and 73%, respectively. There was limited evidence
P for an effect on peak female attendance.
Number of territories and species richness in
Botsch et al. Forest-nesting Measured disturbance of walking trail activity on disturbed (recreatlonz_al walkers) areas substantially
2017 birds, multiple France birds during territorv establishment reduced compared with control plots (no walkers).
species 9 y ) Species most affected were open-cup nesters and
above-ground foragers.
Street lighting strongly reduced moth caterpillar
Boyes et al. Moth caterpillars Enaland Evaluated the impacts of nighttime lighting on abundance compared with unlit site, affected
2021 (Lepidoptera) 9 wild caterpillars. caterpillar development, and disrupted the feeding
behavior of nocturnal caterpillars.
Among habituated elk, “predictability” of
disturbance influenced response. Unhabituated elk
Montana Measured movements of habituated and responded similarly to skiers and logging
Cassirer etal. | Elk (Cervus and unhabituated populations of elk when disturbed disturbance; flight distance was related to
1992 ) elaphus) Wvomin by cross-country skiers to assess energy costs topographic features. Elk often returned to area
P U%’A 9 and identify factors that might influence elk following displacement. Estimated energy
behavior. expenditure from displacement was 5.5% of total
daily expenditure, increasing exponentially with
snow depth.
P. ramorum more commonly occurred in soil on
Examined the influence of humans and a range hiking trails used heavily by humans than in soil
Cushman and | Forest pathogen California of environmental factors on the distribution of P. from adjacent areas off trails. Forests on public land
Meetenmeyer | (Phytophthora USA ! ramorum at three distinct spatial scales (along open to recreation had higher prevalence of
2008 ramorum) hiking trails, open space with public access, and | disease than forests on private lands. Probability of
human population density). disease occurrence increased significantly with
population density in the surrounding area.
White-crowned Compared soundscapes and songs before and N0|§e levels in urban areas were §ubstant!al!y lower
. . . ; ! during the shutdown, characteristic of traffic in the
Derryberry et | sparrow California, during Covid-19 shutdown; evaluated whether a mid-1950s. Birds responded by producing higher
al. 2020 (Zonotrichia USA songbird exploited newly emptied acoustic f ) pl y pl' d gﬁ 9N |
leucophrys) space performance songs at lower amplitudes, effectively
' maximizing communication distance and salience.
Reviewed research on the effect of non- Threshold distances varied substantially within and
consumptive recreation on wildlife to identify amongst taxonomic groups. Threshold distances
Dertien et al. Multiple species Multiple effect thresholds or the point at which recreation for wading and passerine birds were <100m, but
2021 pie sp P P >400m for hawks and eagles. Mammal threshold

begins to exhibit behavioral or physiological
change to wildlife.

distances varied widely from 50m for small rodents
to 1,000m for large ungulates.
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Author Taxa or Species Location Objectives Result
House sparrow
(Passer
domesticus), . Habitat structure modified alert distances: bird
common blackbird . . . . ; L
. Examined factors that influence alert distances tolerance increased with greater availability of
Fernandez- (Turdus merula), . . L . .
o Spain to pedestrian approaches in five large wooded escape cover. Alert distances varied among
Juricic 2001 common wood ; . . .
) open space. species, with large species being less tolerant of
pigeon (Columba .
human disturbance than small ones.
palumbus),
Eurasian magpie
(Pica pica)
Terrestrial Disturbance and forest maturity influenced the
. vertebrates (small Examined recreation disturbance (people distribution of some species and the species
Ficetola et al. - . o . . . L L
2007 mammals, birds, Italy presence, trampling) on distribution of animals in | richness of amphlblans and reptiles; ho_weve_r, _the
reptiles, and urban parks. pattern was not consistent across species within
amphibians) taxa or among taxa.
Prior to trail resurfacing, when people strayed from
. . . . the footpath, plovers avoided areas within 200m of
Impact of recreational disturbance (intensity and . . ) - . .
. . o . the trail during chick-rearing. After trail resurfacing,
Finney et al. Golden plover United extent) on the distribution and reproductive . .
o . . L - >96% of walkers remained on-trail, and plovers
2005 (Pluvialis apricaria) | Kingdom success of plovers breeding in proximity to an ; o
: ) . avoided areas within only 50m of the footpath. No
intensively used trail. : . i
detectable impact of disturbance on reproductive
performance.
A review of studies where predation and
nonlethal disturbance stimuli are proposed to . . )
- - Most literature examples were consistent with
. . create similar trade-offs between avoiding - . h .
Frid and Dill . . . : - ) - 2 predictions of the risk-disturbance hypothesis
Multiple species Multiple perceived risk and fitness-enhancing activities . LU
2002 . L . (human-caused disturbance stimuli as a form of
(feeding, parental care, mating); provide e
: predation risk).
theoretical framework for human-caused
disturbance stimuli as a form of predation risk.
Bobcat (Lynx
rufus), coyote Investigated the relationship between large Bobcats, and to a lesser degree coyotes, exhibited
George and (Canis latrans), California, mammal spatial and temporal activity patterns both spatial and temporal displacement in response
Crooks 2006 and mule deer USA and human recreation in an urban nature reserve | to human recreation. No effect was detected for

(Odocoileus
hemionus)

using camera trapping.

mule deer.
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Author Taxa or Species Location Objectives Result
The effect of human disturbance on animals is
frequently measured in terms of changes in
behavior in response to human presence and the | The authors suggest that the degree of
. magnitude of these changes in behavior is often avoidance/durance resulting from human presence
Gill et al. . . ! - . ) . A
Multiple Multiple used as a measure of the relative susceptibility may be a misleading measure of impact particularly
2001 . : : ) > ; o - -
of species to disturbance. This paper discusses when a species is constrained in its ability to avoid
whether such assessments are accurate or relocate in response to disturbance.
measures of the relative susceptibility of species
to human disturbance.
FID differed by species; species with higher body
Measured the distance at which a response masses had longer FIDs. Mean FIDs for species
Glover et al. Shorebirds, . (flight initiation distance [FID]) occurred among were 18.6—126m. FID was influenced by starting
: . Australia - . . - ) .
2011 multiple species 28 shorebird species when presented with an distance of human approach, flock size, previous
approaching human. exposure to humans, and stimulus type (walker,
jogger, walker with dog).
Walkers, when accompanied by dogs flushed
Gomez- Kentish plover Estimated the impact of human presence affects plovers 80-93% of the time, whereas pedestrians
(Charadrius Spain ; . P P alone flushed plovers 13-47.6% of the time. Nest
Serrano 2021 . breeding birds. - .
alexandrines) return times were shorter on disturbed beaches,
suggesting habituation to the human disturbance.
Singing by several species was not influenced by
Gutzwiller et Birds, multiple Wyoming, Effects of human intrusion on song occurrence intrusion. For some species, song occurrence and
. o . - : 8 singing consistency were higher on controls than
al. 1994 species USA and singing consistency in subalpine birds. > ; - .
on intruded sites, indicating intrusion reduced
singing activity.
Assessed pairing success and age distribution of | Significant reduction in ovenbird pairing success at
Habib et al. Ovenbirds (Seiurus | Alberta, birds in boreal fqrests around noise-generating compressor sites c_ompare_d with nplseless sites.
o compressor stations compared with areas Significantly more inexperienced birds breeding for
2007 aurocapillain) Canada - . - L ; .
around habitat-disturbed, but noiseless, the first time were found near noise-generating
wellpads. compressor stations than noiseless well pads.
Trails and trail use can damage natural areas by
negatively affecting soils, vegetation, water quality,
. . . plants, and animals. Human disturbance increases
This document reviews the literature on overall - ; .
- . animals’ stress and can cause them to hide,
and relative effects of three user groups — hikers, - .
. o . . change behavior or flee. Some species, such as
Hennings Multiple species Multiple mountain bikers and equesrians — on trails, those that do well in urban areas, are generalists
2016, 2017 piesp P habitat, and wildlife to help inform ecologically ' g

appropriate placement and construction of trails
in natural areas.

and can tolerate human disturbance. Other species
such as pregnant animals, long-distance migrants,
and habitat specialists tend to be more stressed
and displaced by trail users. Some species may
permanently leave a natural area.
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Surveyed spatial variation of the diversity of gall-

Species richness and abundance of gall-inducing
insects were significantly positively correlated with
the distance from the trail. In most species, the

Kamel 2020 Invertebrates Egypt inducing insects at different distances from a . oo
hiking trail propprtlon of galled ple}ntS was significantly
) positively correlated with the distance from the
hiking trail.
. . . Results indicate that number of visits affects
Examined effects of recreation on forest bird . - .
e . occurrence and composition of bird communities,
communities in protected areas. Bird data S
. . o ) . . but not species richness. Open-cup nesters

Kangas et al. Birds, multiple . collected along hiking trails and in undisturbed ! .

8 Finland - breeding on ground showed strongest negative

2010 species control areas were related to number of visits, A .

> . response to visitor pressure, while open-cup
area of tourism infrastructure, and habitat .
; nesters in trees/shrubs were more tolerant. No

variables. o X . . .
significant impact detected for cavity-nesting birds.
Over 93% of reviewed articles documented at least

Conducted a systematic review of the scientific one effect of recreation on animals, the majority of

literature and analyzed 274 articles on the which (59%) were classified as negative. Studies of

effects of non-consumptive recreation on amphibians, reptiles, and fish are lacking. Some

Larson et al. Multiole species Global animals, across all geographic areas, taxonomic | taxonomic groups (e.g., raptors, shorebirds,

2016 pie sp groups, and recreation activities. Quantified ungulates, and corals) had greater evidence for an
trends in publication rates and outlets, identified effect of recreation. Non-motorized activities had
knowledge gaps, and assessed evidence for more evidence for a negative effect of recreation
effects of recreation. than motorized activities, with effects observed 1.2

times more frequently.

Accessibility (numbers of housing units and parking
Multiple species lots) had positive relationships with visitation rates.
and subspecies of . Modeled visitation rates for regional preserves, Orange-throated whiptail (Aspidoscelis hyperythra),

Larson et al. . California, s . e -

conservation exposure of sensitive species, factors driving western spadefoot (Spea hammondii), and coastal
2018 . USA o S A AR
concernin visitation rates. California gnatcatcher (Polioptila californica
southern Ca. californica), are likely exposed to high levels of
recreational activity.
Species richness and abundance were lower in
. Conducted a global meta-analysis of the effects association with higher levels of recreation. In

Larson et al. Birds, mammals, . . - .

; Global of recreation on vertebrate richness and approximately 7 of 10 comparisons, vertebrate

2019 reptiles - . : .
abundance. Included 34 articles. richness or abundance is expected to be lower with

higher levels of recreation.

More developed and heavily used trail types had
Assessed taxonomic, phylogenetic, and greater adverse effect on all diversity richness
functional diversity for a mammal community in a | indices than did less intensively used trail types.

Lei et al. 2022 | Mammals China protected area to examine how trail use and Consequently, tourist pressure was associated with

habitat variables affected sightings and signs of
mammals.

a general tendency to homogenize the site’s
mammal community. The effects of trail types on
diversity evenness indices were non-significant.
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Native and non-

Hiking trails foster non-native species (NN) spread
into mountains; NN at higher elevations are a

Iélgzdéke etal. native plants, Chile E\\',z';if?nthreogggganﬂﬁﬁrﬂ;mkgﬁg;;;ans for plant subset of the lowland source pool and NN number
multiple species P ) and cover decreases with increasing elevation and
distance to trails.
Lucas 2020 . A literature review Of_ re_creanon-related_ . Evidence from literature indicates incompatibility
. . . Multiple disturbances to wildlife; explores sustainability of . .
(in CDFW Multiple species ; - between recreation and conservation goals of dual-
locations dual-role preservation area (those used for
2020) . - role protected areas.
conservation and recreation).
Mitrovich et Review of effects of recreation on wildlife; Case Authors provide comprehensive list of
al. 2020 (in Multiole species USA study of recreation-wildlife conflicts; discussion recommendations to achieve best recreation and
CbFW 2020) pie sp of options to balance human interest for conservation outcomes and minimize negative
recreation and the impacts on wildlife. impacts of recreation.
Bird density lower on sites with more disturbance.
Probability of suitable habitat being colonized s
lower in areas with greater disturbance. No
Mallord et al. Woodlark (Lullula Enaland Impact of recreational disturbance on population | relationship between disturbance and daily nest
2007 arborea) 9 size survival rates. Birds on heaths with higher levels of
disturbance fledged more chicks (per pair) because
of a strong density-dependent increase in
reproductive output.
Investigated the relationship between . . .
exploration, grooming-scanning continuum, Exploratlye or docile chipmunks were more
. . emotionality, and docility of individual chipmunks common In f_requer)t_ed areas. Hair cortisol
Martin and Eastern chipmunks | Quebec, and location of their burrow respective to increased with docility but was not related to human
Réale 2008 (Tamias striatus) Canada frequentation by humans: assegsed the frequentation, indicating that temperament may
relgtionshi bet)\//veen hair’ cortisol and both cause animals to distribute themselves in a non-
temperamgnt and frequentation by humans random way in response to human disturbance.
Birds, multiple Assessed the “area of influence” for human F?erartneurlzrzze(;’f ngelugr?seenglee r(ifaig?ﬁjj Srﬁsgilst?;n?ea
Miller et al. species; Mule deer | Colorado, disturbance treatment by determining the gnd distance moved thar’1 when a pedestrian Was’
2001 (Odocoileus USA probability that an animal would flush or become X ped
hemionus) alert (for mule deer only) along while for grassland and fores@ b!rds, the
) reaction to dogs and people were similar.
Predation rates were high (94%). Vulnerability to
. Birds (artificial Effect of recreational trails on the risk of nest pre_datlon dlff_ered by tfa”SECt types (on-tn_eul, off-
Miller and nests), multiple Colorado, redation and nest predator activity at lowland trail, near trail); predation rates tended to increase
Hobbs 2000 ! P USA P P y with distance from trails. Birds predators were more

species

riparian sites.

common near trails than away from trails, whereas
mammals appeared to avoid nests near trails.
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Measured responses of elk (Cervus elaphus) to

Elk increased their travel time in response to all
disturbance types especially ATVs, followed by

Naylor et al. American elk Oregon, motorized and nonmotorized off-road mountain biking, hiking, and horseback riding.
2009 (Cervus elaphus) USA recreational disturbance (ATV, mountain biking, Feeding time decreased during ATV exposure and
horseback riding, hiking). resting decreased when elk were subjected to
mountain biking and hiking disturbance.
. Hikers caused more severe disturbance than
Compared behavioral responses of sheep to ; o
. - e - vehicles and mountain bikers. There was
Desert bighorn recreational activity between a low visitor use . L o
. . : e . considerable individual heterogeneity in responses,
Papouchis et | sheep (Ovis area and a high visitor use area by observing ; .
. Utah, USA . ; as well as differences in responses by male and
al. 2001 canadensis behavioral responses, distances moved, and - . .
i . . X females depending on breeding status. Avoidance
nelsoni) duration of responses to vehicles, mountain - :
h of road corridor by some animals represented 15%
bikers, and humans on foot. . . )
less use of potential suitable habitat.
Two species, one predator and one prey, avoid
Patton et al. Mammals, multiple | California, Examined diel shifts in response to human human a|ct|V|ty_v!a a temporal Szm to bgcome more
2019 species USA activity; implication for predator-prey dynamics nocturnal—activity was centered near dawn on
’ ' days without human activity but nearer to midnight
on days with human activity.
In the presence of recreation, simulated eagle
Created a model that incorporated tolerance populations had significantly lower and more
behaviors and natural selection to simulate variable growth rates, population sizes, and
. interactions between recreationists and nesting territory occupancy. Annual increases in recreation
Pauli et al. Golden eagle Idaho, USA . - N
2016 (Aquila chrysaetos) | (simulation) raptors to assess effect of human disturbance of 1-2% greatly exacerbated population declines;
q Y (hiking and OHV) on raptor populations and test results suggest that long-lived species that
if changes in tolerance to disturbance could experience encroachment from human activities
mitigate negative consequences. may not adapt to human disturbance at a rate that
compensates for changes in disturbance.
White-footed mice Effects of habitat and abiotic factors, and human Incregsed humgn presence negatively affected
Persons and Kentucky, . . . foraging behavior across treatments. Human
(Peromyscus presence on anti-predator behavior of mice ; ; e
Eason 2017 USA L presence and light pollution led to modification of
leucopus) foraging in an urban park. f . .
oraging behavior.
Used camera traps to monitor human activity S.pECIES responded varlably..Negatl\'/(.e effects of
. - . hikers on weekly bobcat habitat use; increased
British and terrestrial mammals in protected areas . - :
Procko et al. . . ; cougar detection rates in the during the COVID-19
Mammals Columbia, during and after COVID-19 public closures to . .
2022 h . . closure; decreased cougar detection rates and
Canada discern relative effects of various forms of . . .
. increased black-tailed deer detection rates upon
recreation on mammals. ) .
reopening of the protected area to public.
Paired comparisons of neighboring protected areas
. Combined noninvasive survey techniques and with and without recreation show that presence of
Reed and Mammalian . . P S e . h . )
. . California, DNA verification of species identifications to dispersed, nonmotorized recreation led to a five-
Merenlender carnivores, multiple . . . S . . .
USA survey for mammalian carnivores in 28 parks fold decline in the density of native carnivores and

2008

species

and preserves.

a substantial shift in community composition from
native to nonnative species.
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Mountain lion
(Puma concolor),
Virginia opossum

Used camera traps to quantify habitat use
and activity patterns of wild mammals and

Habitat use was most associated with
environmental covariates. Domestic dog presence
was negatively associated with habitat use of
mountain lions and opossum. Coyotes were more

Reilley et al. (Didelphis California, S . . . . . A .
Co human recreationists in protected areas; active at night/less active during day in areas with
2017 virginiana), coyote USA - . . : . ; .
(Canis latrans) modeled habitat use with a multi-species _hlgh levels c_)f re_creatlon. S_kunks were more active
striped skunk ’ occupancy model. in late morning in areas with human recreation.
(M(E hitis mephitis) Smaller nocturnal carnivores may not be directly
p P affected by daytime recreational activities.
Ski-pistes below tree line produce a negative edge
effect and were associated with lower bird diversity
Rolando et al. Multiole species ltal Quantify effects of effect of ski-pistes on birds and species richness; forest plots adjacent to ski-
2013 pie sp y and small mammals. pistes had lower bird abundance; small forest
mammals avoid ski-pistes, but open habitat species
colonized them.
Accounting for threat intensity, recreational
activities was the third-greatest threat to species at
Rosenthal et Multiple (at-risk) Conducted systematic comparison of threat rlsk n foIIgwmg Invaswg Spemesl and Roads and
! Canada . . . - Railroads”. Among species for which recreational
al. 2022 species categories for 300 Canadian species at risk. e
activities posed at least a low-level threat the
second most common recreational threat was
hiking (after off-road vehicle use).
Reduction in human mobility during Covid-19
shutdown (“Anthropause”) is unparalleled.
Discussion of COVID-19 lockdown effects on Anecdotal observations show wildlife responded by
Rutz et al. Multiole species Global wildlife and the opportunity this presents for increased movement into new places, etc. Authors
2020 pie sp researchers to quantify the effects of human encourage and discuss how collaborative research
activity on wildlife. on Anthropause effects can maximize scientific
insight and enable detailed, mechanistic
understanding of human-wildlife interactions.
Human presence intensified over 7-year period and
Used systematic camera trapping over seven both community and most species-level
. years to examine if tourism affected wild occurrences increased. However, human activities
Salvatori et e . ) :
al 2023 Mammals Italy mammals and if it elicited spatial or temporal caused a strong temporal avoidance in the whole
) avoidance; estimated trends in occurrence at community, especially in most disturbed sites, while
community and species levels. spatial avoidance was observed only for bigger-
sized species.
Nests in areas affected by noise from large
Examined how noise might reduce reproductive generators produced f‘?W,Gr young, of Iqwe_r bod_y
House sparrow . . . 2 . - mass, and fewer recruits; females nesting in noisy
Schroeder et United output in passerine birds: e.g., by impairing mate
(Passer . - . ; . areas fed young less often. Nest box occupancy,
al. 2012 - Kingdom choice, by reducing territory quality, and/or by .
domesticus) parental body mass, age and reproductive

impeding chick development.

investment did not differ significantly between noisy
and quiet areas.
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Used records of >4.3 million birds observed by

Counts of 80% of focal bird species changed in
pandemic-altered areas, usually increasing in

Schrimpf et Birds, multiple Canada and | volunteers from March to May 2017-2020 to comparison to pre-pandemic abundances in urban
al. 2021 species USA examine how reduced human activity during habitat, near major roads and airports, and in
COVID-19 altered avian land use. counties where lockdowns were more pronounced
or concurrent with peak bird migration.
Stephen’s Spectral characteristics of traffic noise overlap
. P o Examined response of SKR to playbacks of extensively with footdrumming signals of SKR.
Shier et al. kangaroo rat California, footd . aid with . | and i . K q imic. footd .
2012 (Dipodomys USA ootdrumming overlaid with experimental an T.ra ic noise masks, and may mimic, footdrumming
2 control background noises. signals. Results suggest that anthropogenic noise
stephensi; SKR) - . .
may function as a deceptive signal.
Stephen’s Artificial light negatively impacted foraging
Shier et al. kangaroo rat California, Impacts of artificial light at night (ALAN) on decisions of endangered kangaroo rats; ALAN
2020 (Dipodomys USA foraging decisions of kangaroo rats. reduces habitat suitability and may potentially
stephensi) impede the recovery of at-risk nocturnal rodents.
. . Two out of three human-contacted groups had
Shutt et al. We_stern Iow_land Central Investlgated_ effects of _ecotourlsm on the faecal higher FGCMs than unhabituated gorillas. FGCMs
gorillas (Gorilla African glucocorticoid metabolites (FGCM) response of . ; .
2014 . . . . . increased in between contacts up to 21 days in
gorilla gorilla) Republic wild gorillas. . S
gorillas under habituation.
Slabbekoorn Great tits (Parus . . Omnipresence of anthropogenic sounds can
N o Reviewed current evidence for whether and how " - . o
and major); additional Western - . . negatively affect birds. Behavioral flexibility, such
A ; . anthropogenic noise plays a role in patterns of i .
Ripmeester songbird species Europe PR, . . as song plasticity, may allow some species more
. . decline in bird diversity and density. . ;
2008 covered in review time to adapt to human-altered environments.
Of 69 papers (1978-2010) that examined recreation
; p S
Steven et al. Birds, multiple A review of the recreation ecology literature gﬁectg on birds, 61.(88 %) found n.egatlvg Impacts,
. Global ; . o including changes in physiology, immediate
2011 species published in academic journals. . - .
behavior, changes in abundance, and reproductive
success.
Plant species differed in sensitivity to degrees of
Examined impacts of recreation (vehicles and trampling. Woody plants occu_rred only on .
S . untrampled areas. Total species and vegetation
Sun and . . walkers) on plant species richness, vegetation . 4
; Vegetation Australia - - A . . height and cover were reduced as wear increased.
Liddle 1993 characteristics, soil penetration, and soil organic . - ;
Plant height was reduced dramatically by even light
matter. . . - .
trampling. No clear relationship between soil
organic matter content and trampling intensity.
Conducted a landscape-scale playback Large carnivores avoided human voices and moved
. o experiment using a recording of humans more cautiously when hearing humans; medium-
Suraci et al. California, . " Y . . ;
2019 Mammals USA speaking to generate a “landscape of fear” and sized carnivores became more elusive and reduced

examined behavioral response of wildlife
communities.

foraging; small mammals increased habitat use and
foraging.
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Detections did not exceed five per week for any

Glacier Bay Used camera traps to investigate the spatial and . L
) species unless human activity was absent.
Sytsma et al. National temporal responses of large mammals to . -
Mammals . . However, spatial and temporal patterns of wildlife
2022 Park, experimentally manipulated levels of human ivity in relati h b d
Alaska, USA | activity in a protected area activity in relation to human activity were nuance
' ) and species-specific.
B_lson (Bison Based on a 200-m “area of influence” (7%) of park
bison), mule deer . . . . -
. Measured responses of animals to hikers and was potentially unsuitable for wildlife due to
(Odocoileus . ; - . e
Taylor and . mountain bikers at a state park by comparing disturbance from recreation. Wildlife did not
) hemionus), Utah, USA . . - . . S N
Knight 2003 alert distance, flight distance, and distance respond differently to mountain biking vs. hiking;
pronghorn antelope 4 - . -~
. moved. there was a negative relationship between wildlife
(Antilocapra .
h body size and response.
americana)
Significant positive influence of the area of trail-free
Thompson Birds, multiple Ontario, Impacts of recreational trails on a forest-dwelling | habitat on bird density, but not species richness.
2015 species Canada bird community. Birds that nest or forage on the ground exhibited
greatest response to presence of recreational trails.
Birds avoided the vicinity of public routes at
Tost et al. Black grouse German Trail use and activity impacts on habitat use of distances directly related to intensity of human
2020 (Tetrao tetrix) y an endangered grouse. activity. Recreational disturbances appeared to
significantly affect the effective habitat availability.
Plant communities at trailheads and trails, and seed
Wells et al. Nat_lve and non- Colorado, Examined distribution of alien plants at trailheads banks at trailheads, contain substantial d|vers_|ty
native plants, . and abundance of non-native plants. Recreational
2012 . . USA and trails. : . . -
multiple species trails may function as corridors that facilitate the
spread of non-native species into wildlands.
Weston and This book chapter reviews evidence of S.ummary of ewdgncg from literature of dog
- . . . . disturbance on wild birds and mammals, as well as
Stankowich Multiple species Global disturbance to wildlife caused by dogs not . L . .
) reptilian and amphibian species. Provides
2014 accompanied by humans. h
management recommendations.
Higher human activity was associated with
Wheat and Brown bears Alaska. USA Tested how habituation and fear drive the increased nocturnality of non-habituated bears,
Wilmers 2016 | (Ursus arctos) ! foraging ecology of bears feeding on salmon. likely leading to suboptimal foraging, but had no

effect on habituated individuals.
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Appendix B. Alternatives for public access and recreation in Dana Point and coastal

Orange County.

Coastal Open Space / Park Public Access Opportunities in Orange County?

Open Space Name

Ownership/ Land
Manager

Size (acres)

Trail Length (miles)

Within Dana Point City Limits

Bluff Top Trall City of Dana Point n/a 0.2
Chloe Luke Overlook | City of Dana Point 0.4 n/a
Crystal Cove Park
(aka Ocean Knoll) City of Dana Point 1.6 n/a
Dana Cove Park Orange County 5.4 n/a
Dana Point Harbor
Park Orange County 5.9 2
California Department
of Parks and
Doheny State Beach | Recreation 76 7
Harbor Point City of Dana Point 9.3 0.3
Hilltop City of Dana Point 11.7 0.7
Heritage City of Dana Point 16.1 1
Lantern Bay Orange County 15 1
Louise Leydon City of Dana Point 0.5 n/a
Palisades Gazebo
Park City of Dana Point 0.7 n/a
Pines Park City of Dana Point 4.7 n/a
Salt Creek Beach
County Park Orange County 45 1.2
Sea Terrace Park City of Dana Point 27 0.3
Sea View Park City of Dana Point 0.5 0.4
Strand Vista Park
(South Strands Park) | City of Dana Point 16 1.2
Sycamore Creek
Trall City of Dana Point n/a 0.5
Total 236 16
Coastal Orange County
Aliso and Wood
Canyons Wilderness
Park Orange County 4,500 30
Aliso Beach Park Orange County 39 n/a
Aliso Creek County
Beach Orange County 27 n/a
Bolsa Chica California State Lands
Ecological Reserve Commission 1,300 4.5
Buck Gully Preserve | City of Newport Beach 298 4.5
Capistrano Beach
Park Orange County 55 3.9
California Department
Corona del Mar State | of Parks and
Beach Recreation 35.8 0.5
Cresent Bay Point
Park Orange County 15 n/a
California Department
Crystal Cove State of Parks and
Park Recreation 3,936 20
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Coastal Open Space / Park Public Access Opportunities in Orange County?

Open Space Name

Ownership/ Land
Manager

Size (acres)

Trail Length (miles)

Heisler Park City of Laguna Beach 8.47 15
California Department
Huntington State of Parks and
Beach Recreation 121 15.7
Laguna Coast
Wilderness Park Orange County 7,000 40
Laguna Laurel California Department
Ecological Reserve of Fish and Wildlife 78 3.3
Laguna Niguel
Regional Park Orange County 227 1.8
Lantern Bay Orange County 15 1
Marblehead (Sea Center for Natural
Summit) Preserve Lands Management? 106 4
Newport Beach
Marine Life Refuge Orange County 16 n/a
Orange County
Pacific Horizon Transportation
Preserve Authority 151 n/a
California Department
San Clemente State of Parks and
Beach Recreation 4.5
Santa Ana River
County Beach Orange County 1
Seal Beach National | United States Fish and
Wildlife Refuge Wildlife Service 965 2
Talbert Nature
Preserve Orange County 190 6.7
Treasure Island Park | City of Laguna Beach 10.3 0.9
Upper Newport Bay California Department
Ecological Reserve of Fish and Wildlife 752 8
Upper Newport Bay
Nature Preserve Orange County 135 8
Subtotal 19,967 162
Total 20,203 178

Acreage and mileage estimates are based on information available on agency websites and Esri ArcGIS.
1 Open space and parks found within the California Coastal Zone in Orange County, does not mean the
coastline is accessible at all of these sites and it is not a definitive list.
2CNLM is the perpetual land manager, not the landowner.
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